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George  H.  Stonebridoe,  Jr.,  as  Receiver,  etc.,  Respondent, 
V.  George  F.  Perki:5^s  et  al.,  Appellants, 

In  an  action  brought  by  the  receiver  of  an"  insolvent  manufacturing  cor- 
poration to  set  aside  a  transfer  of  property  to  defendant,  made  by  the 
corporation  in  contemplation  of  insolvency,  and  so  in  violation  of  the 
statute  (1  R.  S  603,  §  4),  and  to  compel  payment  of  its  value,  the  answer 
set  up  as  a  defense  that  subsequent  to  the  transfer  and  before  the 
appointment  of  plaintiff  as  receiver,  third  parties,  under  a  judgment 
and  execution  against  the  corporation,  sold  the  property  as  the  property 
of  the  corporation,  and  so  that  plaintiff  took  no  interest  therein  It 
appeared  that  the  amount  bid  on  the  execution  sale  Was  one  dollar,  and 
such  sale  was  made  for  that  sum  Held,  that  a  finding  was  justified 
that  the  sale  was  made  subject  to  the  transfer. 

It  did  not  appear  that  the  sheriff  ever  made  an  actual  levy  under  the  exe- 
cution,  and  at  the  time  the  sale  was  made  the  property  was  not  present 
or  within  the  view  of  those  attending  the  sale.  Held,  that  no  valid  sale 
was  established. 

A  sale  of  personal  property  upon  execution  affords  no  protection  to  a 
party  defending  under  it,  imless  he  shows,  frst,  a  levy,  t  e  ,  such  an 
exercise  of  right  and  dominion  by  the  officer  over  the  property  as  would 
subject  him  to  an  action  of  trespass  by  the  owner  if  the  levy  was  not 
justified,  and  second,  a  sale  with  the  property  actually  present  and 
within  the  view  of  the  persons  attending  the  sale- 

As  to  whether,  even  if  a  valid  sale  of  the  property  upon  execution  had 
been  shown,  it  would  have  constituted  a  defense  in  the  absence  of  alle- 
gations  connecting  defendants  with  the  title  so  obtained,  qucere, 

(Argued  December  22,  1893 ,  decided  January  16,  18»4.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  3,  1893,  which  aflirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion.  » 

Charles  D.  Ridgway  for  appellant.  The  sheriff's  sale  of 
September  14,  1888,  transferred  all  the  right,  title  and  interest 
of  the  corporation  in  the  property  in  question  to  the  purchaser, 
fio  tliat  neither  the  property  nor  any  interest  therein  passed  to 
the  receiver  by  his  appointment  on  the  12th  day  of  February, 
1889.  {Austin  v.  Bell^  20  Johns.  442  ;  Booth  v.  Bunce^  33 
N.  T.  139 ;  IlesB  v.  Hea%y  IIT  id.  306 ;  Beat  v.  Staple,  61  id. 
71 ;  Tremaine  v.  Mortimery  128  id.  1 ;  Porter  v.  Parrrdey, 
52  id.  185  ;  Prmgle  v.  Woolworth,  90  id.  511 ;  (7.  C.  Bank 
V.  Risleyy  19  id.  369 ;  Whitney  v,  iT.  T.  cfe  A.  R.  R.  Co., 
32  Ilun,  173;  Hopkins  v..  Taylor,  87  111.  436;  Fith  v. 
Weatherhf,  110  id.  475 ;  Mcllrath  v.  Swure,  22  Minn.  391 ; 
Davis  V.  Hoppock,  6  Duer,  254 ;  Jacobs  v.  Remsen,  12  Abb. 
Pr.  390;  36  N.  T.  m%\  Whde  v.  BuOer,  12  Abb.  Pr.  [N. 
S.]  139.)  The  court  below  could  not  pronounce  judgment 
under  the  pleadings  and  evidence  in  this  case  until  the  pur- 
chaser at  the  sheriff's  sale  had  been  brought  in  as  a  party.  He 
is  a  necessary  party  to  the  action.  (Code  Civ.  Pro.  §  452 ; 
Osterhoudt  v.  Bd,  Suprs.,  98  X.  Y.  239 ;  Bear  v.  A.  R.  T. 
Co,,  36  Hun,  400.)  The  General  Term  of  the  court  below 
sought  to  avoid  the  consequences  of  this  sale  by  saying  that 
the  "  sheriff  did  not  purport  to  act  in  hostility  to  the  transfer 
to  appellants,  but  only  proposed  to  sell  whatever  remaining 
right,  title  and  interest  the  New  York  Book  Company  had  on 
and  after  August  2,  1888."  This  is  erroneous.  {Roth  v. 
WelU,  29  N.  Y.  471 ;  Barker  v.  Bminger,  14  id.  270 ;  Bond 
V.  WiUett,  31  id.  102;  Green  v.  Burke,  23  Wend.  490; 
Westervelt  v.  Pickney,  14  id.  123;  Code  Civ.  Pro.  §  1428; 
Pringle  v.  Woolworth,  90  N.  Y.  511.) 
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Frederic  R,  Kellogg  for  respondent.  The  plaintiff  was 
duly  appointed  and  qualified  as  permanent  receiver  of  the 
New  York  Book  Company,  and  is  the  proper  plaintiff  in  this 
case.  {Osgood  v.  Laytiuy  3  Abb.  Ct.  App.  Dec.  418.)  The 
transfer  by  the  New  York  Book  Company  to  Perkins,  Good- 
win &  Co.  on  June  1,  1888,  was  made  in  contemplation  of 
the  insolvency  of  the  New  York  Book  Company,  and  was, 
therefore,  void  under  the  provisions  of  the  Revised  Statutes. 
(3  R.  S.  [8th  ed.]  1729.)  The  fact  that  after  the  transfer  to 
Perkins,  Goodwin  &  Co.,  and  before  tlie  appointment  of  the 
receiver,  an  alleged  execution  sale  was  made  under  a  judg- 
ment against  the  company  of  all  of  the  company's  right,  title 
and  interest  in  and  to  the  property  transferred,  constitutes  no 
defense  to  this  action.  {Powers  v.  Elias^  21  J.  &  J,  480 ; 
Hale  V.  Sweety  40  N.  Y.  97 ;  PorUr  v.  Parmley,  52  id.  185  ; 
McUtison  V.  BaucuSy  1  id.  295 ;  K  Bank  v.  Coioa?ij  2  Abb. 
Ct.  App.  Dec.  83 ;  Porter  v.  Williams^  9  N.  Y.  142 ;  Gluck 
&  Becker  on  Receivers,  §§  48,  49 ;  High  on  Receivers, 
§§  314,  315,  319,  320 ;  Cnriis  v.  Zeavitt,  15  N.  Y.  40 ;  Atto7^' 
ney-General  v.  Z.  Lis.  Co.^  77  id.  275 ;  P.  C.  Co.  v.  McMil^ 
la7i,  119  id.  46 ;  "Waite  Ins.  Corp.  §§  199,  209 ;  Beach  on 
Receivers,  §§  702,  705 ;  Osgood  v.  Laytin^  3  Abb.  Ct.  App. 
Dec.  418 ;  Osgood  v.  Ogden^  Id.  425 ;  Gillett  v.  Moody ^  3 
N.  Y.  429 ;  OiUett  v.  Phillips,  13  id.  114 ;  Haxtun  /. 
Bishop,  3  Wend.  17 ;  Code  Civ.  Pro.  §  1428  ;  Both  v.  Wells, 
29  N.  Y.  471 ;  Hathaway  v.  Howell^  54  id.  97.)  No  error 
was  committed  by  the  court  below  in  allowing  receipt  of  the 
evidence  showing  similar  transfers  made  at  the  same  time  as 
the  one  attacked,  and  proving  the  financial  condition  of  the 
Provident  Book  Company.  {Paulding  v.  O.  Co.,  94  N.  Y. 
534 ;  SpoAilding  v.  Keys,  125  id.  116 ;  Cary  v.  HotaZi7ig^  1 
Hill,  316 ;  mU  v.  Naylor,  18  N.  Y.  588  ;  Miller  v.  Barber^ 
66  id.  568;  Lincoln  v.  Claflin,  7  Wall.  138;  P.  H.  Co.  v. 
Smith  120  Mass.  446 ;  Hovey  n. -Grant,  52  N.  H.  569.) 

O'Bbibn,  J.  The  plaintiff,  as  receiver  of  the  New  York 
Book  Company,  a  manufacturing  corporation,  brought  this 
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action  to  set  aside  the  transfer  of  certain  property  made  to  tlie 
defendants  by  the  corporation  in  contemplation  of  insolvency, 
and  in  violation  of  the  statute  (1  R  S.  ch.  18,  title  4,  §  4),  and 
has  thus  far  succeeded.  The  answer  put  in  issue  the  plaintiffs 
character  as  receiver  and  his  right  to  sue  as  such,  and  also  the 
charge  that  the  transfer  was  made  in  contemplation  of  insol- 
vency. In  a  separate  defense  it  was  alleged  that  subsequent 
to  the  transfer,  and  before  the  appointment  of  the  plaintiff  as 
receiver,  third  parties,  under  a  judgment  and  execution  against 
the  corporation,  sold  the  property  transferred  to  defendants  as 
the  property  of  the  corporation,  and  under  such  sale  acquired 
the  title  thereto,  and  hence  the  plaintiff  never  took  any  inter- 
est therein.  The  learned  trial  judge,  upon  sufficient  evidence, 
found  that  at  the  time  of  the  transfer  the  corporation  was 
insolvent  to  the  knowledge  of  the  directors  and  managers  who 
made  it,  and  that  it  was  in  violation  of  the  statute  and  void. 
He  refused  to  find  that  the  property  was  sold  upon  execution,, 
in  favor  of  the  parties  mentioned  in  the  answer,  or  that  the 
plaintiff's  title  and  right  to  maintain  the  action  were  in  any 
way  affected  thereby,  and  to  this  refusal  the  defendants  excepted 
and  the  only  question  of  law  presented  by  the  appeal  arises 
upon  these  exceptions.  The  plaintiff 'sought  to  set  aside  a 
fraudulent  transfer  of  the  property  of  the  corporation,  and  to 
compel  payment  by  the  defendants  of  its  value.  Wliile  the 
action  was  in  form  one  in  equity,  it  had  all  the  characteristics 
of  an  action  at  law  for  conversion.  Assuming,  as  the  trial 
court  found,  that  all  the  property  of  the  insolvent  corporation 
vested  in  the  plaintiff  as  receiver,  and  that  the  transfer  was 
void,  there  is  no  reason  why  the  plaintiff  could  not  have  main- 
tained an  action  at  law  for  the  recovery  of  the  property  from 
the  defendants  or  its  value.  The  separate  defense  pleaded  by 
the  defendants,  and  upon  which  their  counsel  now  relies,  was  that 
the  property  belonged  to  a  tliird  person  by  virtue  of  the  execu- 
tion sale,  but  the  defendants  do  not  in  any  way  connect  them- 
selves with  this  title,  or  claim  any  right  under  it.  It  is  not 
clear  that  the  facts  stated  under  any  circumstances  constitute 
a  defense.     The  general  rule  is  that  in  actions  of  trespass  or 
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trover,  an  answer  of  title  in  a  stranger,  without  an  allegation 
connecting  defendant  with  such  title^  is  no  defense.  {StoweU 
V.  Otk^  71  N.  Y.  36 ;  Dxcncan  v.  Spear ^11  "Wend.  64 ;  Rogers 
V.  Arnold^  12  id.  30;  King  v.  OrseVy  4  Duer,  431 ;  Iloyt  v. 
Van  Alstyne,  15  Barb.  568 ;  Gerher  v.  Mofiicy  56  id.  652.) 
And  while  this  rule  has  been  modified  by  statute  in  actions 
for  the  recovery  of  a  specific  chattel  (Code,  §  1723),  the  legis- 
lature has  not  in  terms,  at  least,  abolished  it  y  to  other  actions. 
But  there  is  no  finding  that  the  sheriff  sold  the  property  under 
the  execution,  in  hostility  to  the  transfer,  and  the  court  refused 
to  so  find.  The  sale  was  upon  a  judgment  of  $100,  and  the 
amount  bid  was  one  dollar.  The  facts  and  circumstances  dis- 
closed at  the  trial  were  such  that  the  trial  court  was  justified  in 
holding  that  the  sale  was  subject  to  the  transfer  to  defendants. 
In  other  words,  the  sale  did  not  touch  the  fraudulent  transfer, 
but  left  the  defendants  in  the  possession  and  enjoyment  of 
the  property,  so  that  at  best  all  the'  purchaser  attempted  to 
acquire  was  an  intangible  equity  which  was  not  the  subject  of 
sale  on  execution.  But  perhaps  the  plainest  angwer  to  the 
defendants'  contention  is  to  be  found  in  the  evidence  in  regard 
to  the  sale  itself.  The  burden  of  proof  was  upon  them  to 
establish  all  the  facts  stated  in  the  separate  answer.  They  not 
only  failed  to  show  that  the  sheriff  ever  made  a  valid  levy 
upon  or  sale  of  the  property,  but  the  contrary  conclusion  was 
a  fair  inference  from  the  evidence.  It  did  not  appear  that 
the  sheriff  ever  made  an  actual  levy  under  the  execution,  and 
no  such  fact  has  been  found.  The  proofs  warranted  the  court 
in  finding  that  at  the  time  that  the  auctioneer  made  the  sale 
for  the  sheriff,  the  property  was  not  present  or  within  the 
view  of  the  persons  attending  the  sale.  A  sale  upon  execu- 
tion of  personal  property  affords  no  protection  to  a  party 
defending  under  it  unless  he  shows  first  a  levy,  that  is,  such 
exercise  of  right  and  dominion  by  the  officer  over  the  property 
as  would  subject  him  to  an  action  of  trespass  by  the  owner,  in 
case  the  levy  was  not  justified,  and,  secondly,  a  sale  with  the 
property  actually  present  and  within  the  view  of  the  bidders 
or  persons  attending  the  sale.     (Code,  §  1428 ;  Both  v.  Wellsy 
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29  N.  Y..  471 ;  Hathaway  v.  IloweU,  54  id.  97.)  So  that 
even  if  the  defendants'  answer,  setting  up  title  in  a  stranger 
under  a  sale  upon  execution,  could  be  held  good  as  against 
the  plaintiff's  claim  without  any  allegation  connecting  them- 
selves with  such  title,  the  facts  upon  which  the  defense  rested 
were  not  established. 

The  judgment  is  right  and  should  be  affirmed,  with  costs. 

All  concur,  exdept  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


Jaishs  McKenzie  et  al.,  Executrices,  etc.,  Eespondents,  v. 
Lorrus  D.  Hatton,  Appellant. 

In  an  action  to  recover  rent  d,ue  under  a  lease  of  premises  in  the  city  of 
New  York  the  defense  was  an  eviction  The  only  act  of  the  lessors 
upon  which  the  defense  was  attempted  to  be  supported  was  the  giving^ 
to  contractors  for  an  excavation  upon  an  adjoining  lot  a  permit  to  enter 
on  the  premises,  as  required  by  the  Consolidation  Act  (§  474,  chap.  410, 
Laws  of  1882^,  in  order  to  subject  the  party  making  the  excavation  to  the 
obligation  of  protecting  the  building  on  the  leased  premises  from  injury. 
Held,  that  in  the  absence  of  any  reservation  in  the  lease  of  a  right  to 
enter  for  sucli  a  purpose,  the  permit  of  the  lessors  alone  was  insufficient 
to  give  a  right  of  entry  to  the  licensees,  but  the  consent  of  the  lessees 
was  also  necessary,  and  so,  if  the  contractors  entered  without  defendant's 
consent,  for  their  trespass  plaintiffs  were  not  responsible,  and  the  defense 
was  not  established. 

Reported  below,  70  Hun,  142. 

(Argued  December  15,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Terra  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  overruled  defendant's 
exceptions  and  ordered  judgment  for  plaintiffs  on  verdict 
directed  by  the  court. 

This  action  was  brought  to  recover  rent  for  three  months  of 
certain  premises  in  the  city  of  New  York  leased  by  the  plain- 
tiffs to  defendant.  The  latter  set  up  as  a  defense  an 
eviction  and  interposed  a  counterclaim  for  damages  on  account 
thereof.     A  verdict  was  directed  in  favor  of  plaintiffs  and 
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defendant's  exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  Greneral  Term. 
The  facts,  eo  far  as  material,  are  set  forth  in  the  opinion. 

jpoley  tk  Powell  for  appellant.  An  eviction  from  a  material 
part  of  the  premises  suspends  the  rent  of  the  whole  while  the 
eviction  continues.  {Myers  v.  Burns^  35  N.  Y.  269 ;  Mark 
V.  Patchen^  42  id.  167 ;  People  ex  rel.  v.  Gedney^  10  Hun, 
155 ;  Hexter  v.  Knox,  63  N.  T.  561 ;  Taylor  on  Landl.  & 
Ten.  §  315  ;  McAdam  on  Landl.  &  Ten.  §  215 ;  JT:  Z.  Tns. 
Co^  V.  Sherman,  46  N.  Y.  372 ;  Christopher  v.  Austin,  11  id. 
216 ;  Edgerton  v.  Page,  20  id.  281 ;  Carter  v.  Byran,  17  N. 
Y.  S.  R  700 ;  B,  S.  Co.  v.  Radsky,  14  id.  82.)  The  defend- 
ant  did  not  grant  any  license  to  the  adjoining  owner  or  his 
contractors  to  enter  the  premises.  (  Wood  v.  Leadhetter,  13 
M.  &  W.  838 ;  Mumford  v.  Whitney,  15  Wend.  380 ;  Cook 
V.  Stearns,  11  Mass.  533 ;  Bridges  v.  Blwnchard,  1  Ad.  ife 
El.  536 ;  Freeniam,  v.  Ileadley,  33  N.  J.  L.  523 ;  Pratt  v. 
Ogden,  34  N.  Y.  22.)  A  license  granted  on  condition  does 
not  become  operative  as  a  license  unless  the  condition  is  per- 
formed. {Mumford  v.  Whitney,  15  Wend.  385  ;  Pratt  v. 
Ogden,  34  N.  Y.  22  ;  Freemam,  v.  Readley,  33  N.  J.  L.  523 ; 
72  N.  Y.  311 ;  108  id.  179.)  The  fact  that  it  was  for  the 
interest  of  the  owners,  the  plaintiffs,  to  protect  their  building, 
is  not  an  element  in  this  case.  {Sherwood  v.  Seamam,,  2 
Bosw.  127.) 

Edward  W,  S,  Johnston  for  respondent.  No  error  is  pre- 
sented warranting  this  court  in  setting  aside  the  verdict  that 
was  directed  below.  (Z.  0,  N.  Bank  v.  Judson,  122  X.  Y. 
282.)  The  verdict  was  properly  directed.  (  White  v.  Mealio, 
5  J-  &  S.  72 ;  Johnson  v.  Oppenheim,  55  N.  Y.  280 ;  Edger- 
ton V.  Page,  20  id.  281 ;  Latorence  v.  French,  25  Wend.  443 ; 
GaUv/p  V.  A.  R,  W,  Co,,  65  N.  Y.  1 ;  Ketchum  v.  Nexoman, 
116  id.  427.)  The  refusal  of  the  court  to  allow  the  defendant 
to  go  to  the  jury  on  the  question  of  an  eviction,  or  the  dam- 
ages contained  in  his  counterclaim,  was  justified.     {Boreel  v. 
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Zawtouy  90  N.  Y.  293 ;  Edgerton  v.  Page,  20  id.  281 ;  Louna- 
hury  V.  Snyder,  31  id.  514 ;  II,  In%,  Co.  v.  Shermom,  46  id. 
370 ;  Sj^rhs  v.  Bassett,  17  J.  &  S.  270.) 

Andrews,  Ch.  J.  The  only  act  of  the  lessors  npon  which 
the  defense  of  eviction  is  sought  to  be  supported  was  the 
granting  of  the  permit  to  the  contractors  for  the  excavation 
on  the  adjacent  lot,  to  enter  upon  the  leased  premises  "  to  do  all 
things  necessary  for  the  purpose  of  preserving  the  walls  and 
building  from  injury.*'  The  permit  was  given  to  comply  with 
the  conditions  imposed  by  section  474  of  the  Consolidation 
Act  (1882),  in  order  to  subject  the  party  making  the  excava- 
tion to  the  obligation  of  protecting  the  building  on  the  leased 
prertiises  from  injury  therefrom.  The  permit  of  the  lessors 
was  not,  however,  alone  sufficient  to  give  a  right  of  entry  to 
the  licensees.  No  entry  could  be  lawfully  made  unless,  in 
addition,  the  tenants  consented.  {Johnson  v.  Oppenheim,  55 
N.  Y.  280  ;  Sherwood  v.  Seaman,  2  Bos.  130.)  The  right  to 
enter  for  this  purpose  was  not  reserved  to  the  lessors  in  the 
lease,  and  this  made  the  consent  of  the  lessees  to  such  entry 
necessary  to  render  the  statute  available.  Both  the  lessors  and 
the  lessee  were  interested  to  impose  upon  the  parties  making 
the  excavation  the  obligation  to  secure  the  leased  building 
from  any  injury  which  might  be  occasioned  thereby ;  the  les- 
sors because  of  their  reversion,  and  the  lessee  because  his  obliga- 
tion to  payment  would  continue,  notwithstanding  the  premises 
were  rendered  untenantable  as  the  result  of  the  excavation,  so 
long,  at  least,  as  he  retained  possession.  {Johnson  v.  Oppen- 
heirn,  »upra,)  The  covenant  in  the  lease  on  the  part  of 
the  lessors  to  repair  was  limited,  and  did  not  impose  upon, 
them  an  obligation  to  repair  in  case  of  injury  from 
such  a  cause.  This  was  the  situation  when  the  permit  of 
the  lessors  was  given.  The  pennit  was  not  a  direction  by 
lessors  to  the  contractor  to  enter  upon  the  premises.  It  was  an 
authority  simply,  which  would  become  complete  when  sup- 
plemented by  a  similar  authority  from  the  defendant.  It  is 
a  clear  inference  from  the  evidence  that  the  lessors  and  the 
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lessee  so  understood  the  transaction.  The  defendant  testified 
that  before  the  entry  he  was  informed  by  the  attorney  for  the 
lessors  that  the  permit  liad  been  given,  and  on  being  assured 
that  this  was  right  he  testifies  that  he  made  no  objection. 
Here,  so  far  as  appears,  the  relation  of  the  lessors  to  the  trans- 
action ended.  The  contractors,  having  the  permit,  subse- 
quently went  to  the  defendant  and  insisted  upon  the  right  to 
enter  to  shore  up  and  brace  the  building,  and  the  defendant 
stated  that  he  had  given  them  no  authority,  and  informed 
them  that  he  required  to  be  secured  against  loss  or  damage, 
and  tliat  he  would  hold  them  responsible  until  he  consulted 
counsel.  The  contractors  insisted  that  they  would  enter 
*' anyway,"  and  then  the  defendant  desired  them  to  consult 
with  his  engineer.  There  is  evidence  that  the  defendant  con- 
sented to  the  entry  by  the  contractors  and  only  objected  after 
he  found  that  the  insertion  of  needle  beams  interfered  with 
the  use  of  liis  engine  room.  But  if  the  contractore  entered 
by  force,  without  the  defendant's  consent,  they  were  tres- 
passers, and  so  also  if  they  abused  any  license  they  had.  For 
this  the  lessors  were  not  responsible,  for  tlie  clear  import  of 
the  evidence  is  that  they  did  nothing  in  act  or  intention 
hostile  to  the  right  of  the  defendant  under  the  lease. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Judgment  affirmed.  « 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Sara  N.  "Worthixgton  et  al.,  Executors,  etc. 

The  eommissions  of  an  executor,  until  ascertained  and  liquidated  in  the 
nianner  prescribed  by  law,  are  not  subject  to  his  disposal,  but  upon 
grounds  of  public  policy  are  unassignable. 

Where,  therefore,  one  claiming  under  an  assignment  of  his  commissions, 
executed  by  an  executor  before  settlement  of  his  accounts,  appealed 
from  an  order  of  the  General  Term  affirming  an  order  of  the  surrogate 
denying  a  motion  made  by  said  assignee  to  open  and  modify  his  decree, 
made  on  settlement  of  the  accounts  of  the  executors,  which  decree  refused 
SicKELs— Vol.  XCVL        2 
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commlBsions  to  the  assignee,  h4>ld,  that  the  appellant  had  no  interest 
authorizing  him  to  make  the  motion  or  bring  the  appeal. 

(Argued  December  19,  1893 ;  decided  January  16, 1894.) 

Appeal  by  John  A.  Biyan  from  order  of  tlie  General 
Term  of  the  Supreme  Court  in  tlie  second  judicial  depart- 
ment, made  February  13,  1893,  which  affirmed  an  order  of 
the  surrogate  of  Westchester  county,  denying  a  motion  to 
open  and  amend  a  decree,  settling  the  accounts  of  the  execu- 
tors and  trustees  under  the  will  of  Henry  K.  "Worthington, 
deceased. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Alexomder  V.  Campbell  for  appellant.  The  executor's 
commissions  were  assignable  and  the  surrogate  erred  in  hold- 
ing that  the  petitioner  was  not  a  "  person  interested,"  and  so 
not  entitled  to  be  cited,  nor  to  make  himself  a  party.  (Code 
av.  Pro.  §§  2514,  2731,  2796.) 

William  A.  Jenne  for  respondent.  The  commissions  of  an 
executor  are  not  assignable,  and  an  instrument  purporting  to 
assign  the  same  is  void.  (  Wheelwright  v.  lihoades^  20  Hun, 
57;  In  re  Ilayden^  54  id.  197;  Li  re  Maniee^  31  id.  119; 
Code  Civ.  Pro.  §  1910 ;  J?.  N.  Bank  v.  Wilson,  122  N.  Y. 
478,  482 ;  Bliss  v.  Lawrence,  58  \A.  442 ;  Taft  v.  Marsify, 
120  id.  474 ;  Toionsend  v.  Towmend,  88  id.  24 ;  Flatt  v. 
J^latt,  105  id.  488 ;  Becker  v.  Seltzman,  59  id.  275 ;  Baly  v. 
Stetson,  22  J.  &  S.  202,  212 ;  Zahriskie  v.  Smith,  13  N.  Y. 
322 ;  Lamphere  v.  Hall,  26  How.  Pr.  509 ;  Brooks  v.  Hat- 
field,  15  Abb.  Pr.  342;  Ahlott  v.  A.  IL  i?.  Co.,  33  Barb. 
578,  594;'7>7i  Eyck  v.  Craig,  62  id.  406,  420;  Mocyre  v. 
Moore,  5  id.  256,  262 ;  Ackermann  v.  Emott,  4  Barb.  62 ; 
Glacius  V.  Fogel,  88  N.  Y.  234.) 

Per  Curia/m,.  This  appeal  has  been  taken  from  an  order 
of  the  General  Term  affirming  an  order  of  the  surrogate 
refusing  to  open  and  modify  a  decree  entered  upon  the  final 
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judicial  settlement  of  the  accounts  of  the  surviving  executors 
of  the  will  of  Henry  R.  "Worthington,  deceased. 

The  appellant  claims  no  other  interest  in  the  estate  of  the 
decedent  than  that  derived  from  an  assignment  by  one  of  the 
executors  of  his  commissions.  This  executor  was  subse- 
quently declared  a  lunatic  and  removed  for  mental  incapacity, 
and  died  before  the  remaining  executors  had  rendered  an 
account.  The  executrix  of  the  removed  and  deceased  execu- 
tor was  made  a  party  to  the  accounting,  and  the  surrogate 
rendered  a  decree  in  which  it  was,  among  other  things, 
adjudged  that  the  removed  executor  was  not  entitled  to  com- 
missions because  he  took  no  part  in  the  management  of  the 
estate,  or  in  the  making  and  keeping  of  the  accounts  of  the 
executors.  The  appellant  was  not  cited  nor  heard  in  this  pro- 
ceeding, and  we  think  it  is  clear  that  he  had  no  such  vested 
title,  either  legal  or  equitable,  to  any  sliare  or  interest  in  the 
assets  or  property  of  the  estate  to  be  distributed  upon  the 
accounting  or  affected  by  it,  as  conferred  upon  him  the  right 
to  be  made  a  party  to  the  proceeding  or  to  be  heard  upon  the 
settlement  and  entry  of  the  decree.  It  may  be  conceded  that 
the  assignment  of  the  commissions  was  made  for  a  good  con- 
sideration and  that  the  removed  executor  had  actively  partici- 
pated for  many  years  in  the  management  and  administration 
of  the  estate,  and  that  his  representatives  were,  therefore, 
entitled  to  some  consideration  upon  the  final  allowance  of 
commissions  by  the  surrogate.  The  difficulty  in  the  way  of 
the  appellant  is  of  another  kind.  Until  ascertained  and  liqui- 
dated at  the  times  and  in  the  manner  authorized  by  law,  the 
commissions  are  not  subject  to  the  executor's  disposal,  but  the 
right  to  them  is  inchoate,  and  upon  grounds  of  public  policy 
unassignable.  There  is  no  fundamental  distinction  in  this 
respect  between  public  and  private  trusts,  where  the  statute 
fixes  the  compensation  and  prescribes  that  it  shall  not  become 
due  and  payable  until  the  services  have  been  rendered,  or  at 
stated  periods  during  the  term  of  service.  It  is  well  settled 
that  a  public  officer  cannot,  during  his  official  term,  and  before 
his  salary  or  fees  become  due  and  payable,  make  a  valid 


12  SiMONsoN  V.  K.  Y.  C.  Ins.  Co.  [Jan., 

Statement  of  case.  [Vol.  141. 

afisigament  of  such  salary  or  fees.  {Bliss  v.  Lawrence^  58 
K  Y.  442 ;  Bowery  Nat.  Bk.  v.  Wilson,  122  id.  478.)  It  is 
believed  that  the  efficiency  of  the  service  to  be  rendered 
depends  upon  the  enforcement  of  such  a  rule.  If  the  emolu- 
ments of  the  office  might  be  separated  from  it  and  transferred 
to  another,  it  would  leave  the  duties  of  .the  office  as  a  barren 
charge  to  be  borne  by  the  incumbent.  It  is  evident  that 
transfer^  of  this  kind  would  not  tend  to  promote  activity  and 
care  in  the  discharge  of  official  obligations.  The  same  con- 
siderations forbid  the  recognition  of  an  assignment  by  an 
executor  of  his  commissions  in  advance  of  the  time  prescribed 
by  law  for  their  adjustment  and  payment.  When  the  hope 
of  compensation  is  gone,  a  strong  incentive  to  diligence  and 
zeal  is  wanting,  and  the  temptation  to  be  content  with  a  lax 
or  perfunctory  administration  of  the  trust  becomes  more 
persuasive. 

As  the  appellant  failed  to  establish  a  valid  title  to  any 
interest  in  the  estate  of  the  decedent,  we  are  not  required  to 
consider  the  other  questions  discussed  upon  the  argument  of 
the  appeal. 

The  order  of  the  General  Term  must  be  affirmed,  with 
costs. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Order  affirmed. 


Stephen  D.  Simonson,  as  Sole  Surviving  Executor,  etc., 
Kespondent,  v.  The  New  York  Cnr  Insubance  Company, 
Appellant. 

8.,  plaintiflTs  testator,  was,  prior  to  September  27, 1881,  defendant's  presi- 
dent and  principal  manager;  his  salary  was  $5,000  per  annum.  On  that 
date  an  agreement,  negotiated  by  S.,  was  entered  into  between  defendant 
and  another  insurance  company,  by  which  the  latter  agreed  to  re-insure 
all  the  risks  of  the  former,  it  being  desirous,  as  the  agreement  recited, 
to  retire  from  business.  Defendant  agreed  to  continue  in  active  business 
until  October  1,  1881,  and  thereafter  at  the  risk  and  expense,  and  on 
account,  of  the  other  company,  which  then  agreed  to  assume,  and  defend- 
ant agreed  to  assign  to  it,  the  lease  of  its  offices.    In  an  action  to  recover 
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salary  after  October  thirty -first,  up  to  which  time  8.  had  drawn  it,  it 
appeared  that  at  the  date  of  the  execution  of  said  contract,  S.,  by  written 
agreement,  entered  into  the  employment  of  the  other  comp&ny  at  a  salary 
of  $7,500  and  commissions,  he  agreeing  to  devote  his  entire  time  to  its 
service,  unless  specially  authorized  to  undertake  other  duties.  8.  did 
not  sign  or  request  any  check  for  his  salary  after  October,  and  made  no 
claim  therefor.  At  a  regular  meeting  of  defendant's  directors,  8.  pro- 
posed that  the  salary  of  its  secretary,  which  was  fixed  at  the  same  time 
as  his  own,  should,  until  its  business  was  wound  up,  be  paid  one-half  by 
it,  and  one-half  by  tne  other  company.  Evidence  was  given  of  the  ren- 
dition of  some  services  by  8.  for  defendant  after  October,  and  up  to  the  ' 
time  of  his  death,  which  services  were  mostly  of  a  formal  character,  and 
such  as  he  was  bound  to  render  under  his  contract  with  the  other  com- 
pany. Held,  that  in  the  absence  of  evidence  of  an  agreement  or  under- 
standing that  the  salary  of  8.  was  to  continue,  it  could  not  be  presumed; 
and  that  the  action  was  not  maintainable. 

(Argued  December  20,  1893 ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  9, 1892,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  ^ 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion, 

Wheeler  H.  Peckham  for  appellant.  The  court  erred  in 
refusing  to  dismiss  the  complaint.'  (Z.  L  F.  Co.  v.  TerbeU^ 
48  N.  Y.  427.) 

Sidney  F.  Rawson  for  respondent.  The  plaintiff  is  entitled 
to  recover.  {Smith  y.  Z.  I.  R.  R.  Co.,  102  N.  Y.  190 ; 
Math&r  V.  JE  M.  Co.,  118  id.  629.) 

Eabl,  J.  John  W.  Simonson  died  December  28th,  1882, 
leaving  a  will  in  which  his  widow  and  the  plaintiff,  his  son, 
were  appointed  executors.  The  widow  died  April  23d,  1883. 
On  the  31st  day  of  March,  1884,  the  plaintiff  commenced  this 
action  to  recover  the  salary  of  the  testator  as  president  of  the 
defendant  at  the  rate  of  $5,000  per  annum,  from  the  Slst  day 
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of  October,  1881,  to  the  time  of  his  death,  and  the  plaintiff  has 
recovered  judgment  as  claimed  in  his  complaint.  The  ques- 
tion for  our  determination  is  whether  there  is  any  evidence  in 
this  record  upon  which  the  recovery  can  legally  stand.  We 
think  there  is  not. 

On  th^  10th  day  of  January,  1881,  at  a  meeting  of  the 
directors  of  the  defendant,  the  salary  of  its  president  was  fixed 
at  $5,000,  and  of  its  secretary  at  $2,500,  per  annum.  Prior 
and  subsequent  thereto  to  the  time  of  his  death  the  testator 
was  the  president  of  the  defendant  and  acted  as  such ;  and  if 
there  were  nothing  else  the  plaintiff  would  be  entitled  to 
recover  the  salary  as  claimed.  The  presumption  would  be 
that  the  testator  served  as  president  for  the  salary  attached  to 
the  office,  and  that  such  was  the  understanding  between  him 
and  the  defendant.  But  that  is  merely  a  prima  facie  pre- 
sumption which  is  conclusive  if  not  rebutted,  but  rebuttable 
by  facts  and  circumstances  put  in  evidence.  It  is  not  suffici- 
ent as  the  basis  of  a  claim  for  the  salary  when  it  is  entirely 
inconsistent  with  all  the  other  aspects  of  the  case  as  conclu- 
sively proved. 

Now,  what  are  the  other  facts  ?  The  testator  was  the  prin- 
cipal manager  as  well  as  president  of  the  defendant  prior  to 
September  27th,  1881,  and  some  time  before  that  date,  on  its 
behalf,  he  entered  into  negotiations  with  the  Standard  Fire 
Office,  Limited,  of  England,  for  a  transfer  of  all  its  business 
and  risks  to  that  company,  and  on  that  date  the  two  companies 
entered  into  an  agreement,  in  substance  as  follows;  After 
reciting  that  the  Standard  company  was  desirous  of  acquiring 
and  purchasing  the  business  and  good  will  of  the  New  York 
city  company,  and  that  the  New  York  city  company  was 
desirous  of  re-insuring  its  risks  and  withdrawing  from  busi- 
ness, the  Standard  company  agreed  to  re-insure  all  the  risks  of 
the  New  York  city  company  which  should  be  in  force  October 
Ist,  1881,  at  12  o'clock  noon,  and  to  that  end  to  use  its  best 
endeavors  to  substitute  its  policies  in  place  of  the  policies  of 
the  New  York  city  company,  and  to  cancel  and  discharge  the 
surrendered  policies.     The  New  York  city  company  agreed  to 
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continue  active  business  until  October  1st,  1881,  at  noon,  and 
thereafter,  at  the  risk,  expense  and  for  the  account  of  the 
Standard  company,  until  such  time  as  the  Standard  company 
should  have  become  authorized  to  transact  business  in  the  dif- 
ferent states  in  which  the  New  York  city  company  had 
agencies.  It  was  further  agreed  that  the  agents  that  should 
be  appointed  by  the  Standard  company,  whether  they  were 
those  then  acting  for  the  New  York  city  company  or  not, 
fihoiild  be  required  to  use  their  best  efforts  to  obtain  the  sur- 
render of  the  outstanding  policies  of  the  New  York  city  com- 
pany, and  that  if,  notwithstanding  every  exertion  so  made,  it 
should  happen  that  persons  holding  such  policies  should  refuse 
or  neglect  to  make  such  surrender  or  exchange  within  one 
year  from  that  date,  then  the  Standard  company  was  to  use 
its  best  endeavors  to  cancel  such  policies  by  paying  the  holders 
thereof  the  return  premiums  as  provided  in  the  policies,  and 
the  New  York  city  company  agreed  to  turn  over  all  its  busi- 
ness to  the  Standard  company  on  the  1st  day  of  October,  1881, 
at  noon,  all  losses  sustained  under  the  poUcies  by  the  New 
York  city  company,  and  expenses  up  to  October  1st,  1881,  at 
noon,  to  be  paid  and  discharged  by  the  New  York  city  com- 
pany. It  was  further  agreed  that  the  Standard  company 
would  assume  and  the  New  York  city  company  would  assign 
the  lease  of  the  premises  occupied  by  it  for  its  offices.  This 
agreement  alone,  if  there  were  nothmg  else,  would  present 
very  strong  evidence  that  the  salary  of  the  testator  as  presi- 
dent was  not  to  survive  beyond  the  month  of  October,  1881. 
The  defendant  transferred  all  its  business  to  the  Standard 
company  and  was  to  go  out  of  business.  Can  it  be  presumed 
that  the  salary  of  the  testator,  fixed  for  an  active,  going  com- 
pany, was  thereafter  to  continue  ?  Such  a  presumption  would 
be  against  all  experience.  But  there  are  other  facts.  On  the 
same  27th  day  of  September,  the  testator,  by  a  written  agree- 
ment, entered  into  the  employment  of  the  Standard  company 
as  its  resident  manager  in  the  United  States,  at  a  salary  of 
$7,500  per  annum  and  a  commission  of  ten  per  cent  upon  the 
profits  of  the  business  under  his  charge,  and  he  agreed  to 
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devote  his  entire  time  and  energies  to  the  services  of  the 
Standard  company,  unless  specially  authorized  by  letter  from 
the  general  manager  for  the  time  being  to  undertake  any 
other  duties,  and  to  carry  on  its  business  with  energy  and 
vigor,  and  to  use  all  lawful  means  to  transfer  the  business  of 
the  New  York  city  company  to  the  Standard  company.  So, 
not  only  did  the  defendant  transfer  all  its  business  to  the 
Standard  company,  but  the  testator  entered  into  the  ser^^ce 
of  that  company,  agreeing  to  give  it  his  whole  time  and  all 
his  energies,  and  he  was  to  receive  a  salary  larger  by  $2,500 
per  annimi,  besides  the  commissions,  than  he  had  been  receiv- 
ing from  the  defendant.  Can  it  be  presumed  that  his  salary 
as  president  of  the  defendant  was  to  continue,  and  that  such 
was  the  understanding  between  him  and  the  defendant,  and 
that  thus  he  was  to  have  two  salaries  amounting  to  $12,500 
per  annum,  besides  the  commissions  ?  We  think  the  plaintiff 
should  have  given  some  proof  that  after  the  testator  entered 
into  the  service  of  the  Standard  company,  which  succeeded  to 
all  the  business  of  the  defendant,  it  was  understood  between 
him  and  the  defendant  that  his  salary  of  $5,000  was  to 
continue. 

But  there  are  still  other  facts.  Prior  to  October  1st,  1881, 
the  testator  signed  the  monthly  checks  for  his  salary  and  the 
salaries  of  the  secretary  and  other  employees  in  the  office  of 
the  defendant,  and  he  signed  a  check  for  his  salary  for  the 
month  of  October,  1881.  Never  after  that  did  he  sign  or 
request  any  check  for  his  salary  or  make  any  claim  for  salary, 
although  he  signed  the  monthly  checks  for  the  salaries  of  tlie 
secretary  and  other  clerks  of  the  defendant.  He  drew  his 
salary  for  the  month,  of  October  probably  because  he  had 
entered  upon  the  business  of  that  month  before  the  transfer  to 
the  Standard  company  was  fully  accomplished.  It  is  thus 
clear  that  he  did  not  understand  that  he  was  entitled  to  any 
salary  after  October  from  the  defendant ;  and  this  is  made 
still  plainer  by  another  circumstance.  At  a  regular  meeting 
of  the  directors  of  the  defendant  in  February,  1882,  he  pro- 
posed that  the  secretary,  after  the  first  day  of  May,  following, 
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be  employed  by  botli  companies,  and  that  his  salary  of  $2,500 
be  paid,  $1,500  by  the  Standard  company  and  $1,000  by  the 
defendant  until  it  was  wound  up.  The  salary  of  the  secretary 
of  the  defendant  was  fixed  at  $2,500  at  tlie  same  thne  the 
salary  of  its  president  was  fixed  at  $5,000.  If  it  was  then 
understood  that  the  salary  of  the  testator,  as  president  of  the 
defendant,  was  still  continued  at  $5,000,  then  was  the  time  to 
deal  with  it,  and  it  undoubtedly  would  liave  been  dealt  with 
in  some  way. 

It  is  also  a  significant  fact  that  no  claim  for  this  salary  was 
made  even  in  the  lifetime  of  tlie  widow  of  the  testator,  and 
that  it  was  first  claimed  in  July,  1883. 

Upon  the  trial  the  plaintiff,  as  a  witness  on  his  own  behalf, 
gave  some  evidence  tending  to  show  the  rendition  of  some 
services  by  the  testator  as  president  of  the  defendant  from 
October  Slst,  1881,  to  the  time  of  his  death,  and  that  he  had 
express  permission  of  the  Standard  company  to  act  as  presi- 
dent of  the  defendant.  These  services  were  largely  of  a  for- 
mal character  and  such  as  he  was  bound  to  render  under  his 
contract  with  the  Standard  company.  They  were  not  to  inter- 
fere, and  did  not  interfere,  with  the  services  due  to  the 
Standard  company  under  his  contract  with  it.  Whatever  these 
services  were,  for  reasons  we  have  given,  we  do  not  think  that 
they  were  rendered  under  any  contract  or  understanding 
between  him  and  the  defendant  that  he  was  to  be  compen- 
sated for  them  by  the  salary  now  claimed. 

This  is  not  a  case  of  confiicting  evidence  or  of  doubtful 
inferences.  The  whole  evidence,  fairly  considered,  disproved 
the  claim  of  the  plaintiff,  and  there  was  nothing  for  the  con- 
sideration of  the  jury. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  except  Peckuam,  J.,  not  voting,  and  Bartlett, 
J.,  not  sitting. 

Judgment  reversed. 
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Eliza.  Bird  et  al.,  Eespondents,  v,  Samuel  Piokford  et  al.,  as 
Executors,  etc,,  Appellants. 

The  will  of  B,  gave  bis  residuary  estate  to  his  executors  in  trust  to  divide 
the  net  income  equally  between  a  daughter-in-law  and  two  cousins  of 
the  testator,  **  the  survivor  or  survivors  of  them  during  their  natural 
lives  "  In  case  the  cousins  died  before  the  daughter-in-law  "the  corpus 
of  said  trust  estate  "  was  given  to  the  Utter ;  if  she  died  before  the  cousins 
it  was  given  to  the  person  or  persons  she  should  designate  by  will.  In 
an  action  for  the  construction  of  the  will,  held,  that  these  pro^sions  did 
not  violate  the  statute  against  perpetuities,  and  were  valid,  as  In  no 
event  could  the  estate  be  tied  up  longer  than  during  the  lives  of  the  two 
cousins. 

Bird  V.  Pickford  (71  Hun,  142),  reversed. 

(Argued  December  20,  1898;  decided  January  16,  1894.) 

APPEA.L  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  August  5,  1893,  which  reversed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term, 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  li,  Tresidder  for  appellants.  The  duration  of  the 
trust  is  limited  to  two  lives  in  being  at  the  death  of  the  tes- 
tator, namely,  tliose  of  Kachel  and  Addie  Van  Gilder,  and 
upon  tlieir  death  tlie  trust  must  terminate  absolutely  in  every 
possible  contingency.  {Crooke  v.  County  of  Kings^  97  N.  Y. 
i2\  ;  Bailef/  v.  BaUey^  97  id.  460;  Tilden  v.  Gre^,  130  id. 
29  ;  LougJineed  v.  D.  B.  ChurcK  129  id.  211-215 ;  Townsend 
V.  Fromniey  125  id.  446-455 ;  In  re  McOraWy  111  id.  66- 
110  ;  KeUis  v.  NeUis^  99  id.  505-512 ;  Oilman  v.  Bedding^ 
ion,  24  id.  1-15.) 

JeMd  T.  Hurd  for  respondents.  A  trust  is  created  by  the 
residuary  clause  during  the  lives  of  three  persons  in  being  at 
tlie  death  of  the  testator.  {Moore  v.  Heyeman^  72  N.  Y.  24; 
Yemon  v.  Vemony  53  id.  359 ;  DeJ<ifi^ld  v.  Shipman^  103  id. 
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463  ;  Ward  v.  Ward,  105  id,  68 ;  Jiobert  v.  Co7*ning,  89  id. 
285.)  The  tnist  is  invalid  because  it  may  suspend  the  abso- 
lute  ownership  of  personal  property  for  more  than  two  lives 
in  being.  {Shipman  v.  JioUins,  98  N.  Y.  330;  Colton  v. 
Fox,  67  id.  348 ;  Underwood  v.  Curtis,  127  id.  537 ;  Fowl^er 
V.  Inyersoll,  Id.  472.)  Mere  possibility  that  the  estate  will  be 
tied  up  beyond  the  time  permitted  by  the  statute  is  sufficient 
to  condemn  the  provision.  {Smith  v.  Edxoards,  88  K".  Y. 
104;  Ha/wley  v.  James,  16  Wend.  121 ;  Ilaynes  v.  Sherman, 
117  N.  Y.  437.)  The  estate  was  and  is  inalienable  by  virtue' 
of  said  trust,  and  is  likely  to  continue  so  during  the  three 
lives  mentioned.  {Cruikshanh  \\  Chase,  113  N.  Y.  337; 
Hobson  V.  Hale,  95  id.  610.)  Thus  far  we  have  considered 
the  situation  largely  on  the  assumption  that  Ophelia  would  die 
intestate  or  leaving  an  invalid  will,  but  the  unlawful  suspen- 
sion likewise  follows  if  she  had  made  a  will.  (1  R.  S.  727, 
§§  60,  61 ;  Crooks  v.  County  of  Kings,  97  N.  Y.  421.)  The 
claims  made  by  the  defendants  to  relieve  this  trust  from  the 
statute  are  untenable.  {Knox  v.  Jones,  47  N.  Y.  398 ;  Ward 
V.  Ward,  105  id.  75 ;  Colton  v.  Fox,  67  id.  352 ;  Vanderpoel 
V.  Loew,  112  id.  177 ;  Post  v.  Rohrhach,  142  111.  600.)  The 
court  must  construe  the  will  according  to  the  intent  as  gath- 
ered from  the  language.  It  ^vill  not,  to  sustain  a  will,  make  a 
new  one.  {Phillips  v.  Davis,  92  X.  Y.  204 ;  Newell  v.  Peo- 
pie,  7  id.  97 ;  CoUman  v.  Grace,  112  id.  299.)  The  court  had 
jurisdiction.     (  Wa^er  v.  Wager,  89  X.  Y.  161.) 

£a.rl,  J.  This  action  was  commenced  for  the  construction 
of  two  clauses  in  the  will  of  William  Baltz,  deceased.  The 
clauses  are  as  follows  : 

"  Thirdly,  I  give  and  devise  all  the  rest  of  my  estate,  real 
and,  personal,  to  my  executors  hereinafter  named,  in  trust  nev- 
ertheless to  invest  and  keep  the  same  invested  and  divide  the 
net  income  arising  therefrom  equally  among  my  said  daughter- 
in-law,  Ophelioe  Baltz,  and  my  said  cousins,  Kachel  and  Addie 
Van  Gilder,  the  survivors  or  survivor  of  them  during  their 
natural  lives. 
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^^  Fourthly.  If  my  said  cousins,  Rachel  and  Addie  Yaii 
Gilder,  should  die  before  my  said  daughter-in-law,  Ophelioe 
Baltz,  then,  and  in  that  event,  I  give  and  devise  the  carpus  of 
said  trust  estate  to  the  said  Ophelioe  Baltz,  her  heirs  and 
assigns  forever ;  but  if  my  said  daughter-in-law,  Ophelioe 
Baltz,  should  die  before  my  said  cousins,  Rachel  and  Addie 
Van  Gilder,  then,  and  in  that  event,  I  give  and  devise  the 
C(yi*pu8  of  said  trust  estate  to  such  person  or  persons  as  my 
said  daughter-in-law,  Ophelioe  Baltz,  may  designate  in  her  last 
will  and  testament." 

The  plaintififs,  who  are  the  heirs  and  next  of  kin  of  tlie 
testator,  claim  that  these  clauses  violate  the  statute  against 
perpetuities,  and  are,  therefore,  void.  The  Special  Term  held 
that  they  are  valid  and  the  General  Term  that  they  are  void. 
We  agree  with  the  Special  Term. 

The  first  of  the  two  clauses  vests  the  corpus  of  the  trust 
estate  in  the  trustees  and  creates  a  trust  for  the  three  benefic- 
iaries named.  Standing  alone,  that  clausev/ould  suspend  the 
absolute  ownei-ship  of  personal  property,  and  the  absolute  power 
of  alienation  of  real  property  for  more  than  two  lives  in  being, 
and  would,  therefore,  be  void.  But  it  must  be  construed  in 
connection  with  the  succeeding  clause,  and  there  it  is  plainly 
provided  that  the  trust  shall  not  survive  the  lives  of  the  two 
cousins.  If  they  die  before  Mrs.  Baltz  then  the  trust  is  to 
cease  and  the  co?*pus  of  the  estate  is  to  go  to  her  absolutely. 
If  she  dies  before  them,  then  the  corpus  of  the  trust  estate  is  to 
go  to  such  persons  as  she  may  designate  in  her  will.  In  that 
event  the  trust  terminates  at  her  death,  and  it  has  not  lasted 
for  the  full  term  of  the  lives  of  the  two  cousins.  But  sup- 
pose she  dies  intestate  or  without  making  any  appointment  of 
the  estate  by  will,  then  one  of  two  things  will  happen ;  either 
the  corpus  of  the  estate  will  pass  absolutely  to  the  heirs  and 
next  of  kin  of  the  testator,  or  it  will  pass  to  them  subject  to 
the  trust  for  the  lives  of  the  two  cousins.  So  it  is  clear  that 
in  no  event  can  the  estate  be  tied  up  longer  than  during  the 
lives  of  the  two  cousins,  and  hence  thei-e  is  no  illegal  suspen- 
sion of  the  ownership  or  the  power  of  alienation.     It  is  not 
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eutiicient  to  condemn  these  clauses  that  the  absolute  power  of 
ownership  and  of  alienation  may  be  suspended  for  three  lives 
or  for  many  lives,  provided  that  such  suspension  be  bounded 
by  two  designated  lives  in  being  at  the  deatli  of  the  testator. 
{Crooke  v.  County  of  King%^  97  N.  Y.  421 ;  Bailey  v. 
Bailey,  Id.  460.) 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed,  and  tliat  of  the  Special  Term  affirmed,  with  costs  of 
the  appeals  to  the  General  Term  and  to  this  court  to  be  paid 
by  the  plaintiffs  to  the  defendants. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of    «___ — 
Jane  A.  McDouoall  et  al.,  as  Administrators,  etc.  ^^  ad  618 

By  the  will  of  S.  he  gave  his  residuary  estate  to  his  wife,  "  to  be  used  and 
enjoyed  by  her"  during  Ufe  or  as  long  as  she  should  remain  his  widow, 
and  at  her  deatli  or  re-marriage  then  the  same  to  be  equally  divided 
between  other  persons  named  in  the  will;  the  same  to  be  "  received  and 
accepted  "  by  her  in  lieu  of  dower.  The  testator  left  personal  estate 
only,  which  was  converted  into  mone}'.  The  executor  died  and  an 
administrator  with  the  will  annexed  was  appointed,  who  incurred  some 
expense  as  such.  Upon  settlement  of  the  executor's  accounts  the  suito- 
gate  decreed  that  the  whole  fund  should  be  paid  over  by  the  adminis- 
trator of  the  executor  directly  to  the  widow,  who  was  then  a  resident  of 
another  state,  and  that  she  was  entitled  to  the  possession  thereof  without 
giving  security.  Held,  error;  that  the  administrator  with  the  will  annexed 
WHS  entitled  to  have  the  money  paid  over  to  him,  and  if  he  liad  made  any 
disbursements,  or  incurred  any  obligations  properly  cliargeable  to  the 
estate,  he  was  entitled  to  an  opportunity  of  proving  this  and  to  a  decree 
for  their  payment;  also,  that  the  will  simply  gave  to  the  widow  an  estate 
for  life  or  during  widowhood,  and  upon  the  happening  of  either  event  the 
remaindermen  were  entitled  to  the  whole  corpus  of  the  estate;  that  as 
the  property  was  not  of  a  kind  which  must  be  individually  possessed 
in  order  to  be  enjoyed,  she  was  not  entitled  to  possession  without  giving 
security. 

Smt'th  v.  Van  Ostrand  (64  N.  Y.  278);  Flanagan  v.  Flnnagan  (8  Abb.  [N. 
C]  413);  In  re  Woods  (85  Hun,  60);  Thomas  v.  Wolford  (1  N.  Y.  Supp. 
610);  Champion  v.  Williams  (36  N.  Y.  S.  R.  706).  In  re  Grant  (16  N- 
Y.  Supp.  716),  distinguished. 

(Submitted  December  31,  1898;  decided  January'  16,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  4,  1892,  which  affirmed  a  decree  of  the  Surro- 
gate's Court  of  Steuben  county  upon  a  final  settlement  of  the 
account  of  the  administrators  of  John  McDougall,  executor  of 
the  will  of  Dan  E.  Spooner,  deceased. 

Dan  E.  Spooner  died  in  1871  while  a  resident  of  Steuben 
county  in  this  state.  lie  left  a  will  which  was  duly  admitted 
to  probate  in  Steuben  county  in  August,  1871.  He  nominated 
John  McDougall  as  his  executor,  who  duly  qualified.  He  left 
a  widow,  a  mother  and  a  brother  surviving  him.  He  left  a 
legacy  of  five  hundred  dollars  to  his  mother,  one  thousand 
dollars  to  his  brother,  and  "  Third,  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  I  give  and 
bequeath  and  devise  unto  my  well-beloved  wife,  Cornelia 
Spooner,  to  be  used  and  enjoyed  by  her  during  the  term  of 
her  natural  life,  or  as  long  as  she  shall  remain  my  widow,  and 
at  her  death  or  marriage  then  the  same  to  be  equally  divided 
between  my  said  mother,  Sarah  A.  Spooner,  and  my  said 
brother,  John  C.  Spooner,  share  and  share  alike,  and  to  their 
heirs  and  assigns  forever.  The  above  to  be  received  and 
accepted  by  said  wife  in  lieu  of  dower."  The  testator  left 
personal  estate  only,  and  it  amounted  to  a  trifle  over  $8,000. 
The  executor  paid  all  debts  and  the  other  legacies,  so  that  there 
was  left  as  the  "rest  and  residue"  of  the  estate  a  sum  of 
$6,000,  and  from  1871,  down  to  the  death  of  the  executor,  he 
had  regularly  paid  the  interest  upon  that  sum  to  the  widow, 
Mrs.  Spooner.  Mr.  McDougall  died  November  2,  1888,  the 
interest  on  the  $6,000  having  been  duly  paid  up  to  the  pre- 
ceding first  of  October.  McDougall  had  never  rendered  any 
formal  account  of  his  proceedings  as  executor  of  Spooner's 
estate.  Jane  A.  McDougall  and  Shirley  E.  Brown  were,  in 
November,  1888,  appointed  administrators  of  the  estate  of 
John  McDougall.  They  admit  the  possession  as  such  admin- 
istrators of  the  $6,000,  the  "  rest  and  residue  "  of  the  Spooner 
estate. 

John   C.  Spooner,  the  brother  of    Dan  E.  Spooner,  and 
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named  as  one  of  the  residuary  legatees  in  his  will,  was 
appointed  by  the  Surrogate's  Court  of  Steuben  county,  on  or 
about  Dec.  1,  1890,  the  administrator  with  the  will  annexed 
.  of  the  estate  of  said  Dan  E.  Spooner.  Tlie  sole  parties  inter- 
ested in  the  estate  of  Dan  E.  Spooner  at  the  time  of  tlie 
commencement  of  these  proceedings  were  Cornelia  Spooner, 
the  widow  of  Dan,  and  John  C.  Spooner,  his  brother,  who  is 
now  sole  surviving  residuary  legatee  and  administrator  of  his 
estate  with  the  will  annexe<l.  As  such  administrator  John  C. 
Spooner  commenced  proceedings  for  a  final  accounting  of  the 
administrators  of  the  estate  of  McDougall  as  executor  of  the 
Spooner  estate.  Then  the  administrators  of  that  estate  com- 
menced like  proceedings,  and  subsequently  the  widow,  Mrs. 
Spooner,  commenced  similar  proceedings,  so  that  all  the 
parties  in  interest  in  the  matter  were  before  the  court.  The 
different  parties  then  in  open  court  all  appeared  upon  each  of 
these  proceedings  and  the  court  proceeded,  with  the  consent 
of  all  parties,  to  an  immediate  and  simultaneous  hearing  of  all 
the  petitioners.  It  was  not  disputed  that  all  the  debts  of  the 
deceased,  Dan  E.  Spooner,  had  been  paid  by  McDougall, 
together  with  all  the  legacies,  excepting  the  $6,000,  which 
were  in  the  hands  of  the  administrators  of  McDougall  ready 
to  be  distributed  under  the  decree  of  the  surrogate,  and  they 
waived  all  right  to  commissions  on  the  moneys  in  their  hands. 

Counsel  on  behalf  of  the  widow  demanded  of  the  adminis- 
trators of  McDougall  that  they  should  pay  to  her  the  corpits 
of  the  estate  of  $H,000,  and  also  the  interest  which  had 
accrued  thereon.  This  was  objected  to  by  John  C.  Spooner, 
as  the  administrator  with  the  will  annexed  of  the  estate  of 
Dan  E.  Spooner,  and  also  by  him  as  the  sole  remainderman  in 
the  said  legacy.  The  surrogate  decided  that  he  had  the  right 
and  it  was  his  duty  to  decree  the  payment  of  the  $6,0(X) 
directly  to  the  widow  as  the  legatee  under  the  above-cited 
third  clause  in  the  will  of  Dan  E.  Spooner  and  that  she  was 
entitled  to  the  custody  and  possession  of  the  corpus  of  such 
estate  without  giving  any  security  therefor. 

Mrs.  Spooner,  the  widow,  is  a  non-resident  of  the  state  and 
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a  resident  of  the  city  of  Minneapolis  in  the  state  of  Minnesota. 
The  General  Term  has  affirmed  this  decree,  and  John  C. 
Spooner,  as  the  administrator  with  the  will  annexed,  and  also 
as  remainderman,  has  appealed  here. 

J.  Roaecra/ns  for  appellant.  The  estate  of  Dan  E.  Spooner, 
deceased,  should  be  paid  to  the  administrator  with  the  will 
annexed,  and  tlie  refusal  of  the  surrogate  to  so  find  was  error. 
{D(mglass  v.  Satterlee^  11  Johns.  16 ;  Murray  v.  Blatchr 
ford^  1  Wend.  583 ;  V<ilentine  v.  Jackson^  9  id.  302 ;  Bah- 
cock  V.  Booths  2  Hill,  181 ;  Kaufmo/ii  v.  8choeffd^  46  Hun, 
671 ;  Sehultz  v.  Pulver^  11  Wend.  361 ;  Bowers  v,  Emersoriy 

14  Barb.  652;  Code  Civ.  Pro.  §§  2560,  2562,  2603,  2606, 
2743 ;  Sjyencer  v.  Popham^  5  Redf.  425 ;  Sperh  v.  McCcmn^ 

15  Civ.  Pro.  Rep.  371 ;  Livingston  v.  Murray^  68  N".  Y.  485 ; 
Smith  V.  Van  Ostrand^  64  id.  282 ;  Tyson  v.  Blake^  22  id. 
558 ;  Willard  on  Exre.  389 ;  Sjyear  v.  Tinhham^  2  Barb.  Ch. 
281  ;  Clark  v.  Olark^  8  Paige,  152;  Connehour  v.  SheUr^  2 
id.  122.)  The  widow,  Cornelia  Spooner,  having  applied  by 
petition  for  a  settlement  of  the  accounts  of  tlie  deceased  execu- 
tor, John  McDougall,  the  court  erred  in  overruling  the  ad- 
ministrator's demurrer  and  objections  to  her  demand,  and 
finding  that  she  was  entitled  to  have  the  whole  estate  paid 
over  to  her  without  giving  security.  {Smith  v.  Van  Ostrand^ 
64  N.  Y.  282  ;  Tyson  v.  Blake,  22  id.  558.)  The  surrogate 
ha.s  no  jurisdiction  as  matter  of  law,  and  cannot  construe  the 
will  of  decedent  on  this  accounting.  (Code  Civ.  Pro.  §  2606 ; 
Kifhey  v.  Van  Camp,  3  Dem.  530.) 

*/.  F.  Parkhurst  for  respondent.  Respondent  Cornelia 
S])()oner  is  entitled,  under  the  will,  to  the  possession  of  the 
residue  of  the  estate  during  her  life  or  widowhood.  {Rose* 
loom  v.  liosehoom,  81  X.  Y.  356;  In  re  Woods,  35  Hun,  60- 
64 ;  Champion  v.  Williams,  36  X.  Y.  S.  R.  706 ;  103  N.  Y. 
64S ;  In  re  Yates,  99  id.  94 ;  Flanagan  v.  Flanagan,  8 
Abb.  [X.  C]  418;  In  re  Benedict,  16  N.  Y.  Supp.  716; 
Smith  v.  Van  Ostrand,  64  X.  Y.  27?^;  Thomas  v.  Walford, 
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1  N.  Y.  Supp.  610.)  The  surrogate  had  jurisdiction  in  these 
proceedings,  and  it  was  liis  duty  to  direct  that  the  corjni^  of 
tliis  estate  be  paid  to  the  widow,  (Code  Civ.  Pro.  §§  2603, 
2606.) 

Peckham,  J.  If  otherwise  proper,  we  may  for  this  pur- 
pose assume  that  by  the  ])ractical  consolidation  of  all  three 
'  proceedings  before  the  surrogate,  he  had  the  power  to  decree 
the  payment  of  this  legacy  by  McDougall's  administrators 
directly  to  the  party  to  whom  it  was  unquestionably  due,  all 
debts  and  other  demands  (if  any)  entitled  to  priority  of  pay- 
ment having  been  first  i)aid  by  the  deceased  intestate  execu- 
tor. We  are  not  dis])osed  to  hold  that  the  surrogate  must, 
under  such  circumstances,  direct  the  payment  to  the  adminis- 
trator with  the  will  annexed,  for  the  sole  purpose  of  thereby 
enabling  him  to  include  the  amount  in  his  accounts  upon 
-v/hich  to  reckon  his  commissions. 

This,  however,  is  not  such  a  case. 

In  the  first  place,  it  seems  to  have  been  one  of  the  facts  con- 
ceded on  the  hearing  that  John  (\  Spooner,  the  administrator 
with  the  will  annexed,  had  been  to  some  exi>ense  in  relation 
to  taking  out  letters  of  administration  and  for  disbursements 
in  regard  thereto.  AVhether  such  expenses  and  disbursements 
should  be  charged  against  the  estate  does  not  seem  to  have 
been  affirmatively  disposed  of  by  the  surrogate,  further  than 
by  ordering  the  whole  balance  of  the  estate  paid  to  the  widow. 
If  the  administrator  has  made  any  disbursements  or  incurred 
any  obligations  for  which  the  estate  is  properly  chargeable,  he 
should  have  the  opportunity  of  proving  that  fact  and  having 
a  decree  made  for  their  payment  out  of  the  estate.  Whether 
he  has  or  not  we  do  not  say,  for  in  the  absence  of  further  evi- 
dence we  cannot  determine  that  matter.  The  surrogate  can 
-decide  the  point  when  it  is  properly  presented. 

He  has  decided  in  this  case  that  the  widow  is  entitled,  as 
matter  of  law,  to  the  unconditional  possession  of  the  $6,000, 
*'  rest  and  residue ''  of  this  estate,  without  giving  any  security 
whatever. 
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The  property  which  is  to  be  intrusted  to  her  is  not  of  the 
description  of  chattels  which  must  be  individually  possessed  iu 
order  to  be  enjoyed.  It  is  $6,000  in  cash  which  the  widow  i.s 
thus  to  take  possession  of  and  carry  with  her  to  a  distant  st8te, 
and  beyond  the  jurisdiction  of  our  courts.  The  remainder- 
man is  thus  left  wliolly  without  any  other  protection  than 
the  responsibility  of  the  non-resident  widow. 

The  right  to  make  such  decree  is  based  by  the  surrogate 
upon  the  language  of  the  will  as  contained  in  the  above-cited 
third  clause.  Because  the  testator  says  that  he  leaves  tlie 
"rest  and  residue"  of  his  estate  to  his  wife,  "  to  be  used  and 
enjoyed  "  by  her  during  lier  life  or  widowhood,  such  expres- 
sion, in  the  opinion  of  the  courts  below,  necessarily  rec^uires 
that  she  shall  have  the  possession  of  the  legacy  so  as  to  use  and 
enjoy  it.  On  the  contrary,  we  think  the  testator  meant  to 
give  the  widow  notliing  but  an  estate  for  lier  life  or  widow- 
hood, and  that  the  remaindermen  were  entitled  to  receive, 
upon  her  death  or  marriage,  the  whole  corptia  of  the  estate. 
There  was  certainly  no  occasion  for  the  possession  of 
the  corpus  by  the  widow  if  she  were  to  have  no  right 
to  use  anything  more  than  the  income,  and  the  pos- 
session of  the  eovpus  would  give  her  no  right  under  this 
will  to  use  any  portion  of  it.  The  expression  "  to  be  used 
and  enjoyed  by  her "  gave  her  no  enlarged  interest  in  such 
legacy  beyond  what  she  would  have  received  if  such  expression 
had  been  omitted.  By  the  use  of  the  language  which  follows 
the  expression,  the  intention  of  the  testator  is  made  manifest 
and  the  widow  thereby  takes  but  an  estate  terminable  at  her 
death  or  re-marriage,  and  without  power  to  expend  any  portiiHi 
of  the  corj}U8  for  any  purpose  whatever.  In  such  a  case  tlie 
legatee  for  life  is  not  entitled  to  possession  of  the  corpus 
without  giving  security,  certainly  not  if  he  be  insolvent  or  a 
non-resident.  In  other  cases  where  it  lias  been  held  that  the 
legatee  was  entitled  unconditionally  to  the  possession  of  the 
legacy  without  security,  other  facts  existed,  such  as  where  the 
language  of  the  will  made  it  manifest  that  the  testator 
intended  to  give  to  the  legatee  power  to  use  in  his  discretion 
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some  portion  %f  the  corpus  of  his  estate  for  his  support, 
or  a  right  to  dispose  of  it  during  his  life  by  gift  or  otlier- 
wise,  or  else  it  appeared  that  it  was  personal  property  of 
the  nature  of  chattels  which  would  require  possession  in 
order  to  enjoy  the  gift  and  such  possession  was  clearly  con- 
templated by  the  testator,  or  the  whole  scheme  of  the  will  or 
the  terms  of  the  particular  legacy  were  such  as  to  show  that  the 
testator  intended  to  give  a  legacy  of  money  for  life  only,  and 
yet  clearly  intended  the  life  legatee  to  have  possession  thereof 
and  trusted  to  him  not  to  waste,  use  or  otherwise  dispose  of 
the  corpus.  The  cases  cited  by  the  counsel  for  the  respondent 
embody  some  such  principle  as  is  thus  stated.  {Smith  v. 
Van  Ostraiid^  64  N.  Y.  278 ;  Flcmagan  v.  Flcmagan^  8 
Abb.  [N.  C]  413  ;  In  reSettUmmt  Wood'sEstaU,  35  Hun,  GO ; 
Thomas  v.  Walford^  1  N.  Y.  Supp.  610 ;  Champion  v.  Wil- 
liams, 36  N.  Y.  St.  Repr.  706 ;  In  re  Grant,  16  N.  Y.  Suj^p. 
716.)  This  is  not  like  any  of  those  cases.  No  such  simple 
and  plain  language  as  tliis  will  contains  can  properly  be  con- 
strued as  enlarging  the  quality  of  the  estate  of  the  life  tenant, 
and  no  language  can  be  found  in  it  from  which  it  can  ])e 
inferred  that  the  intention  of  the  testator  was  to  intrust  the 
widow  with  this  whole  residue  of  the  estate  in  cash,  and  waive 
the  giving  of  any  security  by  her.  I  have  found  no  ease 
where  language  similar  to  that  employed  in  this  will  has  been 
held  to  convey  anything  more  than  a  life  estate.  That  the 
legacy  was  in  lieu  of  dower  gives  her  no  larger  estate  tliau 
she  would  have  taken  without  those  words.  She  had  no  riglit 
on  that  account  to  use  or  give  away  or  otherwise  dispose  of 
any  part  of  the  corpus.  The  language  is  plain  and  unam- 
biguous, and  cannot  be  enlarged  by  any  implication  arising 
from  the  fact  that  it  is  given  in  lieu  of  dower. 

Nor  does  such  language  authorize  the  delivery  of  the  legacy 
to  the  legatee  without  exacting  security.  It  is  in  lieu  of 
dower,  but  the  fact  still  remains  that  it  is  a  life  or  during 
widowhood  legacy  of  money,  and  the  widow  is  a  non-resident 
of  the  state.  Possession  of  the  corpus  was  not  at  all  necessary 
to  the  enjoyment  of  the  legacy  in  the  manner  and  to  the 
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extent  intended  by  the  testator,  as  such  intent  lb.n  be  gathered 
from  the  language  he  employed  in  his  will.  If  the  property 
were  cliattels  or  something  of  that  nature  which,  in  order  to 
be  physically  used  or  enjoyed,  must  be  possessed,  then  the 
proper  course  would  be  to  exact  an  inventory  of  such  prop- 
erty, and  an  acknowledgment  that  it  was  held  for  life  only, 
with  the  title  in  the  remainderman  subject  to  the  precedent 
life  estate.  (1  Sto.  Eq.  Jur.  §  604,  note  1 ;  Covenhaven  v, 
Shider,  2  Pai.  122,  132;  Tysoji  v.  Blake,  22  N.  Y.  558; 
Livuigaton  v.  Murray^  68  id.  485.) 

The  above  cases  also  show  that  it  is  the  right  of  the  execu- 
tor in  a  case  like  this,  before  paying  over  to  a  life  legatee  a 
life  legacy  in  money,  to  exact  security  from  such  legatee  for 
the  forthcoming  of  the  corjyus  of  the  legacy  at  the  time  of  the 
termination  of  the  life  or  other  happening  of  the  contingency 
provided  for.  Where  the  life  tenant  is  insolvent  or  a  non- 
resident of  the  state,  it  is  still  more  certain  that  the  remainder- 
man has  a  right  to  demand  that  the  life  tenant  shall  give 
security  before  the  corpus  of  the  legacy  is  delivei'ed  to  him. 
{Clarke  v.  Terry,  34  Conn.  176 ;  In  re  Petition  of  Cainp^ 
126  N.  Y.  377,  385.) 

The  surrogate  should  have  directed  the  payment  of  the 
moneys  to  the  administrator  with  the  will  annexed,  who  should 
have  the  opportunity  of  proving  his  legitimate  charges  against 
the  estate,  and,  after  payment  thereof,  he  should  be  decreed 
to  invest  the  balance  (after  deducting  costs  as  herein  directed), 
and  pay  the  interest  thereon  tc  the  widow,  or  if  she  elect  to 
take  the  corpus,  then  she  should  be  permitted  to  do  so  upon 
giving  security  in  the  shape  of  a  bond,  with  sureties  to  be* 
approved  by  the  surrogate  and  running  to  the  administrator 
with  the  will  annexed,  or  his  successor,  conditioned  for  the 
payment  of  the  whole  corpus  of  the  legacy  to  him  upon  the 
death  or  re-marriage  of  tlie  widow. 

The  costs  at  General  Term  and  in  this  court  of  the  adminis- 
tmtor  with  the  will  annexed  to  be  first  deducted  from  the 
corpus  of  the  estate  under  the  direction  of  the  surrogate, 
toii^ether  with  the  several  allowances  heretofore  made  bv  him. 
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No  costs  should  be  allowed  the  life  legatee  in  the  General 
Terra  or  in  this  court. 

The  decree  appealed  from  must,  therefore,  be  reversed  and 
the  record  remitted  to  the  surrogate  of  Steuben  county  for 
further  proceedings  in  conformity  with  this  opinion. 

All  concur,  except  Baetlett,  J.,  not  sitting. 

Decree  reversed. 


Thomas    Smith,  Appellant,  ?♦.  Thomas  Isaac  Smith  et  al., 
Appellants,  et  al.,  Respondents. 

The  will  of  S.  gave  the  use  aud  income  of  his  real  estate,  one-half  to  P., 
the  other  half  to  I.,  during  life,  but  in  either  case  not  to  exceed  twenty 
years  from  the  testator's  death.  In  case  I.  died  before  the  expiration 
of  the  twenty  years  the  **  use  aud  income"  of  his  half,  was  given  "to 
the  eldest  male  issue  *  *  *  then  surviving"  of  T.  and  A.  In  case 
I.  survived  the  twenty  years  the  whole  of  the  real  estate  was  given  to 
him  on  condition  that  he  pay  certain  legacies ;  if  he  died  before  the 
expiration  of  the  twenty  years  the  real  estate  was  devised  to  '*  the  eldest 
male  issue  "  of  T.  and  A.  upon  the  same  condition  and  subject  to  the 
interest  given  to  P.  His  residuary  estate  the  testator  gave  to  his 
executors  upon  certain  trusts  and  upon  the  expiration  thereof  to  bene* 
ficiaries  named.  P.  died  three  years  after  the  testator.  I.  died  there- 
after and  within  the  twenty  years ;  at  his  death  T.  and  A.  had  no  issue 
living,  but  thereafter  a  son  was  born  to  them.  In  an  action  for  the  con- 
struction of  the  will,  held,  that  as  T.  and  A.  had  no  male  issue  Uving  at 
the  time  of  death  of  I.,  the  devise  to  their  "  eldest  male  issue  "  lapsed, 

'  and  the  real  estate  went,  not  to  the  heirs  of  the  testator,  but  into  the 
residuary  estate  and  passed  under  the  residuary  clause. 

(Argued  December  21,  1898  ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  11,  1893,  which  affirmed  a 
judgment  construing  the  will  of  Isaac  Smith,  deceased, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  tlie  action,  and  the  facts,  so  far  as  material, 
are  set  fortli  in  the  opinion. 
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Jo»iah  T,  Marean  for  appellant.  The  action  will  lie.  (Code 
Civ.  Pro.  §  1866 ;  Anderson  v.  Anderson,  112  N.  Y.  112 ; 
Adams  v.  Becker,  47  Ilun,  65 ;  Drake  v.  Drake,  41  id.  366, 
372  ;  134  N.  Y.  220;  Read  v.  WilUams,  125  id.  566.)  Issue 
in  this  will  means  children.  {Palmer  v.  Horn,  84  N.  Y.  519  ; 
So])er  V.  Brown,  136  id.  249 ;  2  Jarman  on  Wills  [5th  Am. 
ed.],  639  ;  3  id.  236,  237.)  There  can  be  no  doubt  that  under 
the  devise  in  question  the  eldest  son  is  to  be  sought,  not  at  the 
testator's  death,  but  at  the  death  of  Isaac  Smith,  2d.  {Jones 
V.  Colheck,  8  Ves.  38 ;  Delan^y  v.  McCormack,  88  N.  Y.  174; 
Ilobson  V.  Hale,  95  id.  614 ;  Smith  v.  Edwards,  88  id.  104.) 
A  devise  to  a  person  answering  a  certain  description  does  not 
fail  because  no  person  is  in  esse  answering  the  description 
when  the  devise,  but  for  that  fact,  would  vest  (whether  in  inter- 
est merely  or  in  possession),  but  if  the  description  is  such  that 
he  may  yet  come  in  esse  the  gift  awaits  his  advent,  vesting 
immediately  in  the  first  object  which  thereafter  comes  in  esse 
bearing  the  prescribed  marks  of  identity,  heirs  or  residuary 
devisees  taking  in  the  interim.  (1  Jarman  on  Wills  [5th  Am. 
ed.],  598,  599 ;  2  id.  721,  725,  728,  729,  730,  782 ;  Godfrey  v. 
Davis,  6  Ves.  43 ;  Wyndham  v.  Wyndham,  3  B.  C.  C.  58.) 
The  question  is  whether,  in  the  gift  of  the  corpus,  the  words 
"  then  surviving,"  though  not  expressed,  are  to  be  understood 
and  interpolated.  The  verbal  connection  between  this  gift 
and  the  prior  gift  of  the  use  and  income  of  one-half  is  not 
such  as  to  require  or  warrant  such  interpolation.  {Patehen  v. 
Patchm,  121  N.  Y.  432 ;  M^dUrkey  v.  Sullimn,  136  id.  227; 
Jennings  v.  Conhoy,  73  id.  230,  237 ;  Manox  v.  Greener,  L. 
R.  [14  Eq.]  456 ;  Stewart  v.  Garnett,  3  Sim.  398.)  The  court 
below  did  not  dissent  from  the  interpretation  of  the  devise 
contended  for,  but  while  admitting  that  the  testator  intended 
the  devise  to  await  the  advent  of  a  son,  if  there  was  none  in 
esse  at  the  death  of  Isaac,  2d,  held  it  void  for  the  reason  that 
it  suspended  the  absolute  i)ower  of  alienation  for  more  than 
two  lives.  That  proposition  is  untenable.  {Crooke  v.  County 
of  Kings,  97  N.  Y.  421,  436 ;  Provost  v.  Provost,  70  id. 
141.) 
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George  M.  Baker  for  appellant.  The  devise  over  upon  the 
death  of  Isaac  Smith,  2d,  must  fail.  (1  K.  S.  722,  §§  14,  15.) 
The  devise  over  upon  the  death  of  Isaac  Smith,  2d,  failing, 
the  fee  descended  to  the  heirs  at  law  and  did  not  pass  to  the 
residuary  l^atees.  {Lamb  v.  Lamh^  131  N.  Y.  234 ;  Kerr  v. 
Dougherty,  79  id.  348  ;  Bowditch  v.  Ayrault,  138  id.  229.) 

Tliomaa  Young  for  respondents.  If  the  testator  referred 
to  a  male  child  to  be  bom  after  the  death  of  the  devisee,  Isaac 
Smith,  2d,  then  the  effect  of  such  construction  is  that  the 
estate  is  tied  up  for  an  indefinite  period  not  measured  by 
specified  lives,  and  is,  therefore,  void.  {Purdy  v.  Ilayt,  92 
N.  Y.  456  ;  ScheUler  v.  Smith,  41  id.  334 ;  Taylor  v.  Gould, 
10  Barb.  398 ;  Burrill  v.  Boardmnn,  43  N.  Y.  259 ;  Brad- 
ley V.  Kulrriy  97  id.  35.)  The  residuary  clause  carries  the  void 
devise  the  same  as  it  would  a  lapsed  legacy.  {Cruikshank  v. 
Rome,  etc.,  113  N.  Y.  338  ;  In  re  Crosmnan,  Id.  510  ;  In  re 
Bonnet.  Id.  624.) 

Earl,  J.  This  action  is  for  the  construction  of  the  will  of 
Isaac  Smith,  deceased,  and  tlie  clauses  to  be  construed  are  the 
following : 

"  Twentieth,  I  give  and  bequeath  to  said  Sarah  A.  Parish  the 
use  and  income  of  the  one  equal  half  6f  all  the  real  estate  that  I 
may  die  seized  of,  during  her  life,  but  not  to  exceed  the  full 
term  of  twenty  years  after  my  death,  and  it  is  my  will  that  the 
said  Sarah  A.  Parish  shall  cut  no  more  wood  off  of  said  prem- 
ises than  will  be  necessary  to  keep  the  buildings  and  fence  in 
good  repair. 

"  Tioenty-first.  I  give  and  bequeath  to  Isaac  Smith,  the  son 
of  my  nephew,  Thomas  Smith,  the  use  and  income  of  the 
remaining  one  equal  half  of  ray  real  estate  during  his  life,  J)ut 
n<jt  to  exceed  the  full  term  of  twenty  years  after  my  death ;  it 
is  my  will  that  the  said  Isaac  Smith  shall  not  cut  any  more 
wood  off  of  the  premises  than  will  be  necessary  to  keep  the  build- 
ings and  fence  in  good  repair.  And  in  case  the  said  Isaac  Smith 
should  chance  to  die  before  the  expiration  of  twenty  years  after 
my  deathj  I  give  the  use  and  income  of  said  last-mentioned 
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half  part  of  my  real  estate  to  the  eldest  male  issue  of  Thomas 
and  Anna  Smith  then  surviving,  and  if  it  w>  be  that  the  said 
Isaac  Smith  does  live  for  the  full  term  of  twenty  years  after 
my  decease,  then  and  in  that  event,  I  give,  devise  and  bequeath 
the  whole  of  my  real  estate  to  tlie  said  Isaac  Smith,  upon  the 
condition  that  he  pays  to  his  surviving  brothers  and  sisters  and 
their  issue  in  equal  shares  the  sum  of  three  thousand  dollars, 
the  issue  to  take  their  parent's  share.  In  case  the  said  Isaac 
Smith  should  die  before  the  expiration  of  the  said  twenty  yeai-s 
after  my  decease,  I  then  and  in  that  event  give,  devise  and 
bequeath  the  said  fann  and  real  estate  to  the  eldest  male  issue 
of  Thomas  and  Anna  Smith,  upon  the  same  conditions  with 
reference  to  the  charge  of  three  thousand  dollars,  and  subject 
to  the  estate  herein  given  to  Sarah  A.  Parish. 

"  All  the  rest,  residue  and  remainder  of  my  estate  I  give 
and  bequeath  to  my  executrix  hereinafter  named  and  her  suc- 
cessor and  successors  in  trust,  to  invest  in  such  securities  as  are 
considered  safe  and  proper  for  trustees,  and  out  of  the  income 
thereof  first  to  apply  to  the  use  of  Sarah  A.  Parish  and  Isaac 
Smith,  and  the  survivor  of  them,  but  not  to  exceed  the  term 
of  twenty  years  after  my  decease,  such  sum  as  may  suffice  for 
the  payment  of  all  taxes  and  assessments  which  may  be  levied 
on  my  said  farm  and  real  estate  from  time  to  time  during  the 
period  of  the  estate  hereby  given  to  the  said  Sarah  A.  Parish 
and  Isaac  Smith,  and  also  the  sum  of  three  hundred  dollars 
per  annum  for  the  purpose  of  purchasing  manure  to  be  used 
on  said  farm,  and  all  necessary  and  proi)er  sums  of  money  to 
keep  the  buildings  and  improvements  on  said  farm  and  real 
estate  in  good  tenantable  order  and  repair ;  and  second  to  apply 
the  residue  of  said  income  annually  in  ecpial  shares  to  the  use 
of  the  children  of  Thomas  Smith  and  Daniel  W.  Smith,  in 
equal  shares  annually,  until  the  death  of  Sarah  A.  Parish  and 
Isaac  Smith,  when  this  trust  shall  end  and  terminate  unless 
sooner  terminated  by  the  twenty  years'  limitation  above 
declared.  Upon  the  death  of  the  said  Sarali  A.  Parish  and 
Isaac  Smith,  or  sooner  detennination  of  the  trust  hereinbefore 
created,  I  give  and  bequeath  my  said  residuary  estate  in  equal 
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shares  to  the  cliildren  of  my  nephews,  Thomas  Smith  and 
Daniel  W.  Smith,  who  may  be  tlien  living,  and  to  the  issue  of 
any  of  such  children  wlio  may  then  be  deceased,  such  issue  tak- 
ing his  or  her  parent's  share." 

The  testator  died  June  28th,  1878,  Sarah  A.  Parish  died 
December,  1880,  and  Isaac  Smith  died  May  27th,  1890.  At 
the  latter  date  Thomas  and  Anna  Smith  had  no  issue  living,, 
and  their  eldest  son,  thereafter  born,  is  the  appellant  Thomas 
Isaac  Smith,  who  was  born  March  13tli,  1892.  He  claims  all 
the  real  estate  as  devisee  thereof  on  the  ground  that  he  is  the 
eldest  male  issue  of  Thomas  and  Anna  Smith.  The  appel- 
lants Thomas  and  Daniel  W.  Smith  are  nephews  of  the  tes- 
tator, and,  as  such,  his  only  heirs  at  law  and  next  of  kin,  and 
they  claim  that  the  devise  of  the  real  estate  upon  the  death  of 
Isaac  Smith  lapsed ;  that  it  did  not  pass  to  their  children 
under  the  residuary  clause ;  that  the  testator  died  intestate  as 
to  it,  and  that  they  take  the  w^iole  of  it  as  heirs  and  next  of 
kin.  The  respondents  are  the  residuary  devisees,  and  they 
also  claim  that  tlie  devise  of  the  real  estate  upon  the  death  of 
Isaac  lapsed,  and  that  it  passed  to  them  under  the  residuary 
clause,  and  the  court  below  has  upheld  their  claim,  and,  we 
think,  correctly. 

Sarah  A.  Parish  having  died  within  twenty  years  after  the 
death  of  the  testator,  the  provision  for  her  needs  no  attention 
now.  Isaac  Smith  was  to  have  the  use  of  one-half  of  the  real 
estate  for  his  life,  but  not  exceeding  the  term  of  twenty  yeait^i. 
If  he  died  within  the  term  the  use  of  the  one-half  of  the  real 
estate  given  to  him  was  to  go  to  "  the  eldest  male  issue  of 
Thomas  and  Anna  Smith  then  surviving."  If  he  survived  the 
term  then  he  was  to  have  the  whole  of  the  real  estate,  and  if 
he  died  during  the  term  then  the  whole  of  the  real  estate  was 
to  go  "  to  the  eldest  male  issue  of  Thomas  and  Anna  Smith.'' 
We  think  the  testator  had  reference  to  the  same  person  and 
the  same  time  in  the  two  clauses  when  he  speaks  of  the  eldesit 
male  issue  surviving  and  the  eldest  male  issue.  lie  did  not 
mean,  upon  the  death  of  Isaac  within  the  term,  to  give  the 
income  to  one  person  to  be  ascertained  at  a  definite  time,  and 
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tlie  corpus  to  another  person  to  be  ascertained  at  another  f  utnre 
and  uncertain  time.  He  had  in  mind  a  definite  time  when  the 
estate  was  to  vest,  and  did  not  mean  that  at  the  death  of  Isaac 
tlie  real  estate  was  to  vest  as  intestate  property  in  liis  heirs  or 
under  the  residuary  clause  in  the  residuary  devisees,  and  then 
at  some  uncertain  and  perhaps  distant  time  to  be  divested,  and 
vest  in  male  issue  then  born.  If  he  had  so  intended,  he  would 
probably  have  made  some  provision  for  the  disposition  of  the 
real  estate  intermediate  the  death  of  Isaac  and  the  birth  •f 
male  issue  of  Thomas  and  Anna  Smith.  It  is  a  very  obvious 
and  natural  construction  of  all  the  language  used  to  read  it  as 
if  the  words  "  then  surviving "  were  repeated  in  the  second 
clause  after  the  words  "  Thomas  and  Anna  Smith." 

Tlieref ore,  as  Thomas  and  Anna  Smitli  had  no  male  iseue 
s,t  the  death  of  Isaac,  there  was  no  one  to  take  the  devise 
and  it  lapsed.  What  became  of  it  ?  Clearly  it  j)assed  under 
the  residuary  clause.*  It  is  a  general,  sweeping  residuary 
clause,  and  carries  everything  not  before  effectually  disposed 
of.  (Cruikshank  v.  Home,  etc.,  113  N.  Y.  837;  Matter  of 
Crossmun^  Id.  503  ;  Matter  of  Bminet^  Id.  522.)  Such  is  the 
general  rule,  and  we  should  not,  by  engrafting  exceptions  upon 
it,  or  by  subtile  refinements  and  distinctions,  render  the  con- 
fitrnction  of  wills  difficult  and  uncertain,  and  the  rule  should 
have  full  effect  unless  the  testator  by  the  language  he  uses 
manifests  a  plain  intention  to  curtail  its  operation.  The 
expectations  of  a  testator  and  his  intentions  may  be  two  differ- 
ent things.  He  never  expects  that  any  of  the  dispositions 
of  his  will  are  void,  and  he  rarely  expects  that  any  of  the 
devises  and  bequests  will  lapse.  But  when  he  attempts  to 
dispose  of  all  the  property  he  may  own  at  his  death  he  never 
intends  to  die  intestate,  and  he  intends  that  a  general  residuary 
clause  shall  carry  whatever  as  matter  of  fact  or  of  law  is  not 
otherwise  disposed  of. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
affirmed,  without  costs  to  any  party  in  this  court. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 
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Barclay  Haviland,  Respondent,  v.  Martha  T.  Willets  et  al.. 

Appellants. 

'While  a  party  to  a  written  instrument  may  not  invoke  the  aid  of  a  court 
of  equity  because  of  a  mistake  of  law  on  his  part,  where  there  is  no 
improper  conduct  on  the  part  of  the  other  party,  where  the  mistake 
on  liis  part  is  shown,  and  also  either  positive  fraud  or  inequitable, 
unfair  and  deceptive  conduct  on  the  other  side,  which  tends  to  confirm 
the  mistake  and  conceal  the  truth,  it  is  the  right  and  duty  of  equity  to 
award  relief. 

H.  died  leaving  the  plaintiff  his  sole  heir  and  next  of  kin  him  surviving, 
and  leaving  a  will  by  which  he  gave  a  legacy  to  plaintiff,  and  his  residuary 
estate  to  two  persons  named,  one-half  to  each.  One  of  these  died  before 
the  testator,  leaving  two  children;  the  other  was  executor  under  the 
will  and  the  sole  surviving  executor.  Plaintiff  was,  at  the  testator's 
death,  seventy-three  years  of  age.  Both  he  and  the  executor  believed  at 
the  time  of  the  reading  of  the  will  that  the  share  of  the  residuary  legatee 
who  liad  died  went  to  his  children.  The  executor  then  proposed  to  give 
plaintiff  a: sum  specified,  he  to  release  all  his  interest  in  the  estate. 
Before,  however,  an  agreement  was  perfected,  the  former  discovered  that 
such  legacy  had  lapsed  and  that  the  share  went  to  plaintiff.  Without  dis- 
closing this  the  executor  drew  up  an  agreement  of  release  which  con- 
tained no  statement  of  the  facts;  this  plaintiff  signed.  *  Subsequently 
the  executor  took  plaintiff  to  his  counsel,  and  there  plaintiff  executed  a 
more  formal  instrument,  which  recited  the  death  of  said  residuary  legatee 
and  the  desire  and  intention  of  plaintiff  to  relinquish  to  the  children 
of  the  deceased  legatee  all  the  rights  and  interests  acquired  by  him  as 
heir  at  law  and  next  of  kin,  and  by  which,  in  consideration  of  payment 
of  the  sum  agreed  upon,  he  released  and  discharged  such  interests  and 
authorized  payment  thereof  to  said  children.  In  an  action  to  set  aside 
said  release  it  appeared  that  it  was  read  at  the  time  it  was  executed,  and 
that  the  counsel  stated,  after  the  release  was  signed,  that  by  the 
lapse  of  the  legacy,  the  ownership  thereof  vested  in  plaintiff;  this  state- 
ment was  couched  in  legal  terms,  and  plaintiff  testified  that  he  did  not 
hear  the  statement  either  of  counsel  or  as  read.  Held,  that  a  question 
of  fact  was  presented,  and  this  court  could  not  dispute  a  finding  that 
plaintiff  did  not  know  his  legal  rights  when  he  executed  the  release;  and 
that,  as  the  evidence  showed  a  studious  concealment  from  plaintiff  by 
the  executor,  in  whose  position  and  ability  the  former  reposed  some  con- 
fidence, of  the  precise  point  essential  to  his  free  and  intelligent  action,  it 
was  competent  for  a  court  of  equity  to  cancel  the  release,  so  far  as  law- 
ful payments  had  not  been  made  under  it. 

'The  executor  died,  and  two  days  thereafter  plaintiff  was  fully  advised 
of  his  legal  rights ;    for   three   years   he   remained   silent,   without 
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revoking  the  release,  giving  any  notice  of  change  of  intention,  or 
making  any  complaint,  although  knowing  that  the  estate  was  being 
administered  in  accordance  with  it.  During  the  three  years  large  sums 
were  paid  to  said  children  out  of  the  estate  by  the  administrators  with 
the  will  annexed.  Held,  that  plaintiff  was  est-opped  from  recovering 
back  said  sums  either  from  said  administrators  or  the  persons  to  whom 
they  were  paid ;  but  was  entitled  to  an  accounting  and  to  payment 
of  the  amount  of  said  residuary  share,  less  the  amount  paid  to  plaintiff 
over  and  above  his  legacy  and  the  sums  so  paid  to  the  children  of  the 
deceased  legatee. 
Eaviland  v.  WiUets  (67  Ilun,  89),  reversed. 

(Argued  December  15,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1893,  which  denied  a  motion  for  a  new 
trial  and  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tliis  action  was  brought  to  set  aside  a  release  executed  by 
plaintiff  of  his  interest  in  the  estate  of  Isaac  E.  Haviland,. 
deceased,  and  for  an  accounting  by  tlie  administrators  with  the 
will  annexed  of  said  Ilaviland,  and  a  determination  of  the 
amount  due  pl'aintiff  as  his  legatee,  heir  at  law  and  next  of  kin, 
and  such  other  and  further  relief  as  might  be  just  and  proper. 

The  followuig  is  a  copy  of  the  release : 

"  Know  all  men  by  these  presents,  that  Whereas,  Isaac- 
E.  Haviland,  late  of  the  Town  of  Oyster  Bay  in  the  County  of 
Queens  and  State  of  New  York,*  departed  this  life  in  said 
Town  on  the  twenty-ninth  day  of  November  in  the  year 
1885,  leaving  a  last  Will  and  Testament  bearing  date  the  fif- 
teenth day  of  March  in  the  year  1855,  which  was  duly  proved 
and  admitted  to  probate  by  and  before  the  Surrogate  of  the 
County  of  Queens  on  the  Eighth  day  of  December  in  tlie 
year  1885  and  letters  testamentary  thereunder  were  on  said 
last-mentioned  day  duly  granted  and  issued  by  said  Surrogate 
to  Stephen  Taber,  the  sole  surviving  Executor  in  said  Will 
named  ; 

"And,  Whereas,  Barclay  Haviland  of  Millbrook,  in  the 
county  of  Dutchess,  is  the  sole  heir  at  law  and  next  of  kin  of 
the  said  Isaac  E.  Ilaviland,  deceased ; 
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"  And,  Whereas,  the  said  testator  in  and  by  said  will,  did, 
after  making  certain  bequests  therein  set  forth,  including  a 
legacy  of  two  thousand  dollars  to  the  said  Barclay  IIaviland, 
devise  and  bequeath  the  rest,  residue  and  remainder  of  his 
estate,  real  and  personal,  to  his  nepliews,  Stephen  Taber  and 
Samuel  T.  Taber,  in  equal  shares ; 

And,  Whereas,  the  said  Samuel  T.  Taber  died  in  the  life- 
time of  said  testator,  leaving  him  surviving  two  children, 
Martha  T.  Willets  and  S.  Phebe  Taber  Willets,  his  only 
issue ; 

"  And,  Whereas,  the  greater  part  of  the  estate  and  prop- 
erty owned  by  the  said  Isaac  E.  IIaviland  at  the  time  of 
making  said  will,  came  to  him  on  the  part  of  his  wife,  Ruth 
Titus  IIaviland,  who  was  related  by  blood  to  the  said  Stephen 
Taber  and  the  said  Samuel  T.  Taber,  and  it  was  the  intention 
of  the  said  testator  in  making  his  said  will  to  devise  and 
bequeath  to  the  said  Stephen  Taber  and  Samuel  T.  Taber  that 
part  of  liis  estate  which  so  came  to  him  from  his  said  wife, 
with  such  further  increase  and  accumulations  thereof  as  might 
accrue  and  come  to  his  hands  ; 

"And,  Whereas,  it  is  the  desire  and  intention  of  the  said 
Barclay  IIa\'iland  to  carry  into  effect  in  all  respects  the  inten- 
tions of  said  Isaac  E.  IIaviland,  as  above  recited,  and  which 
are  well  known  to  him  to  be  as  aforesaid,  and  to  waive,  relin- 
quish and  give  up  any  and  all  right,  title  and  interest  which 
he  may  have  acquired  in  the  estate,  real  and  personal  of  said 
deceased  as  such  lieir  at  law  and  next  of  kin  by  reason  of  the 
death  of  the  said  Samuel  T.  Taber,  as  aforesaid,  to  the  end  that 
the  said  surviving  children  of  the  said  Samuel  T.  Taber  may 
in  all  respects  receive  the  same  estate,  rights  and  interests  in 
the  estate  of  said  testator  as  they  otherwise  might  have,  had 
they  been  named  as  substituted  residuary  devisees  and  lega- 
tees in  said  will  in  the  place  and  stead  of  their  said  father  in 
the  event  of  their  said  fatlier  dying  in  the  lifetime  of  the  said 
testator ; 

"  And,  Whereas,  an  ap])raisement  of  all  the  estate,  real  and 
personal,  whereof  the  said  Isaac  E.  IIaviland  died  seized  or 


38  IIaviland  V,  WiLLETs  et  al.  [Jan., 


Statement  of  case.  [Vol.  141. 


possessed,  has  been  made  by  tlie  said  Steplien  Taber  and  sub- 
mitted to  and  accepted  by  the  said  Barclay  IIaviland,  and  ha& 
been  mutually  agreed  upon  by  and  between  the  parties  hereto, 
to  be  for  the  purposes  of  this  instrument  and  the  settlement 
of  the  estate  of  said  testator,  the  sum  of  one  hundred  and 
ninety  thousand  dollars ; 

"  And,  WuEKBAs,  it  has  been  determined  by  the  said  Bar- 
clay Haviland^  and  agreed  by  and  between  him  and  the  said 
Stephen  Taber,  individually,  and  as  executor  as  aforesaid,  that 
the  said  Barclay  Haviland  shall  take  and  receive  one-tenth  pai-t 
of  the  said  estute,  real  and  personal,  at  the  valuation  and 
appraisement  aforesaid,  subject,  however,  to  the  payment  of 
tlie  general  and  specitic  legacies  given  by  said  will  (excepting 
the  legacy  therein  given  to  said  Barclay),  the  commissions  of 
said  executor,  and  the  expenses  attending  the  administration 
of  said  estate,  in  full  for  his  rights  and  interest  in  said  estate  ;. 
and  that  the  residue  of  said  estate,  subject  to  the  payments 
and  deductions  aforesaid,  shall  be  divided  and  distributed  as^ 
follows :  One-half  thereof  to  the  said  Stephen  Taber,  and  one- 
quartei'  thereof  to  each  of  the  said  Martha  T.  Willets  and  S. 
P.  Taber  Willets,  to  be  received  and  held  by  them  absolutely 
as  their  own  property,  free  from  any  and  all  claim  of  the  said 
Barclay  IIaviland,  his  heirs,  executors  or  administrators, 
thereto ; 

"  And,  Whereas,  the  said  Barclay  Haviland  is  about  to^ 
grant,  release  and  convey  to  the  said  Stephen  Taber,  by  deeds 
of  conveyance  bearing  even  date  herewith,  all  his  right,  title 
and  interest  of,  in  and  to  any  and  all  real  estate  whereof  the 
said  Isaac  E.  Haviland  died  seized,  possessed  or  entitled  tc>, 
and  to  release  and  convey  to  the  said  Stephen  Taber,  as  execu- 
tor as  aforesaid,  all  his,  said  Barclay  Havilaud's,  right,  title  and 
interest  in  and  to  all  of  the  personal  property  and  estate 
whereof  the  said  Isaac  E.  Haviland  died  possessed  and  entitled 
to,  saving  and  reserving  only  to  the  said  Barclay  Haviland  the 
said  one-tenth  part  of  said  estate  at  the  agreed  valuation  and 
appraisement  above  recited,  and  subject  to  the  payments  and 
deduction  from  said  estate  hereinabove  referred  to,  to  the  end 
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that  the  said  residue  of  said  estate  of  said  testator,  real  and 
personal,  tlien  remaining  shall  be  divided  and  distributed 
among  the  said  Stephen  Taber  and  Martha  T.  Willets  in  the 
manner  and  in  the  proportions  aforesaid,  which  division  and 
distribution  among  such  last-named  persons  the  said  Barclay 
Haviland  hereby  requests  and  directs  the  said  Stephen  Taber 
to  make,  botli  individually  and  as  such  executor  shall  and  will 
make,  but  only  ui>on  such  request  and  direction  and  upon  tho^ 
faitli  of  this  instrument,  the  statements  herein  recited  and 
such  request  and  direction  ; 

"  And,  Whereas,  the  said  Stephen  Taber,  as  such  executor^ 
in  part  performance  of  the  agreement  and  understanding 
above  recited  and  set  forth,  has  this  day  paid  and  transferred  ta 
the  said  Barclay  Haviland  the  cash  and  securities,  and  the  said 
Barclay  Haviland  has  accepted  the  sum  of  eighteen  thousand' 
dollars  as  part  of  the  said  one-tenth  part  of  the  estate  of  the 
said  Isaac  E.  Haviland,  deceased,  and  the  said  Stephen  Taber^ 
individually  and  as  such  executor,  has  agreed  to  account  for 
and  pay  over  to  the  said  Barclay  Haviland  the  balance  or 
remainder  of  such  one-tenth  part,  subject  to  the  deduction  and 
payments  aforesaid,  upon  or  before  the  final  division  and  dis- 
tribution of  such  estate  to  be  made  as  aforesaid  between  the- 
eaid  Stephen  Tabev  and  the  said  Martha  T.  Willets  and  S» 
Phebe  Taber  Willets ; 

"  Now,  THEREFORE,  tliis  instrument  witnesseth,  that  the  said 
Barclay  Haviland,  in  consideration  of  the  above-recited  prent- 
ises  and  of  the  sum  of  one  dollar  to  him  in  hand  paid  by  the 
said  Stephen  T%ber,  individually  and  as  executor  of  ^he  last 
will  and  testament  of  Isaac  E.  Haviland,  deceased,  the 
receipt  whereof  is  hereby  acknowledged,  has  remised,  released, 
assigned  and  transferred,  and  by  these  presents  doth  for  him- 
self, his  heirs,  executors  and  administrators  remise,  release,, 
assign  and  transfer  to  the  said  Stephen  Taber,  as  such  exec- 
utor as  aforesaid,  all  right,  title  and  interest,  claim  and  demand 
of  the  said  Barclay  Haviland  of,  in  and  to  any  and  all  of  the 
personal  property  and  estate  whereof  the  said  Isaac  E.  Havi- 
land died  possessed  or  in  any  way  entitled  to,  of  what  nature 
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or  kind,  wheresoever  situated,  to  liave  and  to  liold  the  same 
unto  tlie  said  Stephen  Taber,  as  such  executor,  and  his  succes- 
sors for  the  purpose  of  distribution  between  liimself  and  the 
said  Martha  T.  Willets  and  S.  Phebe  Taber  Willets  in  manner 
and  form  hereinabove  recited  and  set  forth. 

"  And  for  the  consideration  aforesaid  the  said  Barclay  Havi- 
land  hath  remised,  released  and  forever  discharged,  and  by  these 
presents  doth  remise,  release  and  forever  discharge,  the  said 
Stephen  Taber,  both  individually  and  as  such  executor,  his 
heirs,  executors,  administrators  and  successors,  of  and  from  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of 
action,  suits,  debts,  dues  and  sums  of  money,  accounts,  reckon- 
ings, bonds,  bills,  specialties,  covenants,  contracts,  contro- 
versies, agreements,  premises,  varianc<?s,  trespasses,  damages, 
judgments,  extents,  executions,  claims  and  demands  whatso- 
ever, in  law  or  in  equity,  which,  against  the  said  Stephen 
Taber,  either  individually  or  as  such  executor,  the  said  Bar- 
clay Ilaviland  ever  had,  now  has',  or  which  his  heirs,  executors 
or  administrators  hereafter  can,  shall  or  may  have,  for,  upon 
or  by  reason  of  any  matter,  cause  or  thing  whatsoever  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  these 
presents,  and  particularly  arising  and  growing  out  of  the 
estate,  real  and  personal,  or  either,  whereof  the  said  Isaac  E. 
Ilaviland  died  seized  or  possessed  or  entitled  to,  and  the 
administration,  settlement,  disposition  and  distribution  of  said 
estate,  real  and  personal,  or  either,  saving  and  reserving,  how- 
ever, only  to  the  said  Barclay  Ilaviland,  his  executors  or 
administrators,  the  balance  remaining  due  or  unpaid  to  him 
of  the  said  one-tenth  part  of  said  estate  at  the  appraisement 
and  valuation  aforesaid,  subject  to  the  payment  from  said 
estate  of  the  general  and  specific  legacies  and  commissions  of 
said  executor  and  the  expenses  of  administration  as  aforesaid, 
and  which  balance  so  remaining  of  said  one-tenth  part  of  said 
estate,  subject  as  aforesaid,  the  said  Stephen  Taber,  individ- 
ually and  as  such  executor,  hereby  agrees  to  account  for  and 
pay  over  to  the  said  Barclay  Ilaviland. 

"  In  witness  whereof  the  parties  hereto  have  hereunto  set 
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their  hands  and  seals  this  eighteenth  day  of  March,  in  the  year 
one  thousand  eight  hundred  and  eighty-six. 

"  BARCLAY  HAVILAND.      [u  s.] 
''  STEPHEN  TABER, 
"  Individually  and  as  Executor.  [l.  s.]  " 

The  material  facts  are  stated  in  the  opinion. 

John  R,  MacArthxir  and  ^Vlrl,  II,  Arnoiix  for  appellants. 
All  the  equities  in  the  case  are  in  defendant's  favor.  (R.  S. 
[8th  ed.]  2549,  §  524.)  The  plaintiff,  having  duly  executed 
the  agreement  and  release,  was  bound  by  its  recitals  and  the 
agreement  therein  made,  and  cannot  now  be  heard  to  plead 
his  own  ignorance  of  any  of  the  facts  therein  contained. 
( Vjptofi  V.  Triblecock,  91  U.  S.  45 ;  Sc/iool  Did.  v.  Stone, 
106  id.  183  ;  Bowman  v.  Taylor,  2  Ad.  &  El.  278 ;  Green's 
Appeal,  97  Ponn.  St.  342 ;  liedwood  v.  Tower,  28  Minn.  45  ; 
Liicaa  V.  Beebe,  88  111.  427 ;  Uania  v.  Wilder,  58  Ga.  178 ; 
GUnn  v.  Statler,  42  Iowa,  107;  Butman  v.  Ilussey,  30 
Maine,  263;  Hill  v.  Bush,  19  Ark.  522;  Henderson  v. 
Dickey,  35  Mo.  120;  Gilhert  \,  Martin,  119  N.  Y.  298; 
Ilohbs  V.  City  of  Tonkers,  102  id.  13  ;  Pindar  v.  E.  F,  Lis. 
Co.,  47  id.  114.)  As  matter  of  law  the  finding  that  the 
plaintiff  executed  said  instniment  under  a  mistake  of  fact  is 
incorrect,  being  wholly  unsupported  by  tlie  evidence  in  the 
case.  But  if  it  were  so  a  mistake  of  fact  made  by  plamtiff 
alone  does  not  warrant  a  court  of  equity  to  interfere. 
{Roberts  v.  Tobias,  120  N.  Y.  1 ;  Tomplin  v.  Jdivies,  L.  R. 
[15  Ch.  Div.]  215;  Jenkins  v.  C.  C.  Co.,  4S  N.  W.  Rep. 
970;  Crowder  v.  Langdon,  3  Ired.  Eq.  476;  Goddard  v. 
Jeffreys,  51  L.  J.  Ch.  59.)  Assuming,  for  the  purpose  of 
argument,  that  tlie  plaintiff  executed  said  instrument  without 
knowledge  of  his  rights,  and  would  not  have  executed  the 
same  if  he  had  known  them,  and  it  having  been  found  that 
Stephen  Taber  did  know  the  same,  the  case  presents  a  mis- 
take of  law  on  the  part  of  the  plaintiff  only,  from  which  a 
court  of  equity  cannot  relieve  him.  {Zolhoan  v.  Moore,  21 
Gratt.  313 ;  Bilhie  v.  Lxunley,  2  East,  469 ;  Brisbane  y. 
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Daeres,  5  Taunt.  144 ;  Allen  v.  G.  A.  Ins.  Co,,  123  N.  Y. 
6 ;  2  Pom.  Eq.  Juris.  843  ;  Lyinan  v.  U,  Ina,  Co.,  17  Joliuts. 
373;  Crozier  v.  AGre,  7  Paige,  137;  Trigg  v.  Eea^iy  5 
Humph.  (Tenn.)  529,  533 ;  Vanderbeck  v.  City  of  Rochester y 
122  N.  Y.  285;  PooUy  v.  City  of  Buffalo,  Id.  592; 
Movan  V.  McLarty,  75  id.  25.)  The  acquiescence  of  tlie 
plaintifi  in  the  payments  made,  with  full  knowledge  of  all  the 
facts,  constitutes  in  law  a  ratification  of  the  agreement  for 
such  payments,  and  he  is  estopped  from  rescinding  the  same. 
{Rogers  v.  Ingham,  L.  E.  [3  Oh.  Div.]  351.)  Equity  will  not 
relieve  a  party  against  his  own  mistakes  so  far  as  the  rights  of 
others  have  become  vested  and  the  contract  executed.  {Qttee?i 
V.  lords  of  Treasury,  L.  E.  [16  Q.  B.]  357 ;  Brisbane  v. 
Daeres,  5  Taunt.  144 ;  Dain  v.  U.  S.,  10  Wall.  1 ;  ZoUman 
V.  Moore,  21  Gratt.  313 ;  Za7nb  v.  Harris,  8  Ga.  546 ;  Had- 
dock V.  Williams,  10  Vt.  570 ;  JV^oiours  v.  Coeke,  24  Miss. 
44 ;  Ussex  v.  Day,  52  Conn.  483 ;  Montgomery  Co,  r.  A,, 
etc,  Co,,  47  Iowa,  91 ;  Mays  v.  Dwight,  82  Penn.  St.  462 ; 
Miles  V.  Stevens,  3  id.  21 ;  W.,  etc,.  Bank  v.  F,,  etc,  BwnV, 
10  Bush,  699 ;  Nicholson  v.  Janeway,  16  N.  J.  Eq.  285 ; 
McFarran  v.  Taylor,  3  Cranch  [U.  S.],  270 ;  ^YeaveT  v. 
Garter,  10  Leigh,  37 ;  Segur  v.  Tingly,  11  Conn.  134;  Trigg 
V.  Read,  5  Humph.  529 ;  Ilarrod  v.  Cowan,  Hardin,  551 ; 
TJ,  Ins.  Co.  V.  AllegJiany,  101  Penn.  St.  250,  253-255  ;  Paine 
V.  Jones,  75  N.  Y.  593 ;  Shotwell  v.  Murray,  1  Johns.  Olu 
512 ;  SUyry  v.  Conger,  36  N.  Y.  673 ;  Nevins  v.  DunUp,  33 
id.  676 ;  Mead  v.  Ins.  Co,,  64  id.  453 ;  Maran  v.  MoLarty^ 
75  id.  25,  28,  29 ;  Stoddurd  v.  Hart,  23  id.  556,  562 ;  Lyman 
v.  U.  S,  Lis,  Co.,  17  Johns.  373;  Wells  v.  Yates,  44  N.  Y. 
525,  529  ;  Thomas  v.  Bartow,  48  id.  193  ;  Prior  v.  WiUiams, 
3  Abb.  Pr.  624 ;  KirkUnd  v.  Dinsmore,  62  N.  Y.  171  ^ 
jffc?^?/^  V.  Schrenkeisen,  110  id.  55,  59 ;  Avery  v.  ^^.  Z.  Co,, 
117  id.  451 ;  Dennerlein  v.  Dennerlein,  111  id.  518;  JofCohs 
V.  Jloranque,  47  id.  57  ;  Weed  v.  Weed,  94  id.  243 ;  Flynn 
v.  //w/'rf,  118  id.  19 ;  Pooley  v.  City  of  Buffalo,  122  id. 
592 ;  Vanderheck  v.  City  of  Rochester,  Id.  285 ;  Tripler  v. 
Jfay(rA»,  125  id.  617,  630 ;  Allen  v.  Lx^,  Co,,  123  id.  6,  12.) 
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To  entitle  a  party  to  relief  from  a  mistake,  it  is  necessary  that 
the  mistake  should  have  been  in  reference  to  a  material  fact, 
and  further  that  such  mistake  should  have  determined  the 
conduct  of  him  by  whom  it  was  made,  and  that  the  act  done 
would  not  have  been  done  but  for  such  mistake.  {Dafnbnia?i 
V.  SchuUUig,  75  N.  Y.  55,  63 ;  85  id.  622 ;  Stutheimer  v. 
KiUip,  75  id.  282;  Segur  v.  Tingley,  11  Conn.  134,  143; 
MoFarren  v.  Tingley,  3  Cranch,  270,  281.)  Unless  the 
plaintiflE  has  alleged  and  proved  either  (1)  a  mutual  mistake, 
or  (2)  fraud  on  the  part  of  defendants,  he  cannot  recover. 
Under  the  findings  as  made  by  the  trial  judge  there  must  be  a 
new  trial.  {Bonnell  v.  Grldwold^  89  N.  Y.  122 ;  Cmiaelysa 
T.  Blanchard,  103  id.  222 ;  KeUy  v.  Leggett,  122  id.  633 ; 
Schwinger  v.  Raymond^  83  id.  192.) 

Givy  C,  IL  Corliss  and  Frank  B,  Lovm  for  respondent. 
The  executor  having  previously  stated  to  the  plaintifi  that  the* 
part  of  the  estate  in  question  went  to  the  two  daughters  of 
Samuel  Taber,  deceased,  it  was  fraud  in  him,  on  ascertaining 
the  plaintifFs  rights  thereto,  not  to  apprise  him  cx>ncerning 
them.  (2  Pom.  Eq.  Juris.  §  888 ;  lieynell  v.  Sprye^  1  De  G., 
M.  &  G.  660.)  Assuming  that  Barclay  Haviland  execu- 
ted the  paper  in  question  without  knowledge  that  the  legacy 
to  Samuel  Taber  had  lapsed,  and  without  knowledge  that  he, 
as  next  of  kin,  was  entitled  to  the  same,  this  constituted  a 
mistake  of  fact.  (2  Pom.  Eq.  Juris.  305,  317,  §  849 ;  Cooper 
^  Phibhs^  L.  K.  [2  11,  L.]  149-170  ;  Landsdowne  v.  Lands- 
dotC9iey  2  J.  &  W.  205  ;  Freemwn  v.  CurtiSy  51  Maine^  140 ;  1 
Story's  Eq.  Juris.  [13th  ed.]  183  ;  Blakenian  v.  Blakemany 
39  Conn.  320  ;  Brou^liton  v.  Hutt,  3  De  G.  &  J.  501-504  ; 
1  Beach  Mod.  Eq.  Juris.  §§  37,  38.)  Even  if  it  should  be 
considered  a  mistake  of  law,  the  plaintiff  would  not  be  with- 
out remedy.  (2  Pom.  Eq.  Juiis.  §  847;  1  Beach  Mod.  Eq. 
Juris.  §§  38,  41,  47 ;  Sehnell  v.  Ins.  Co^  98  U.  S.  85  ;  Canedy 
V.  Massey^  13  Gray,  373 ;  Korn^ay  v.  Everett^  5  S.  E.  Rep. 
418 ;  Bmson  v.  Marhoe^  37  Minn.  30 ;  G.  B,  i&  M.  C. 
Co,  V.  Ileweity  22  N.  W.  Rep.  216 ;  Btish  v.  Merriman,  87 
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Mich.  260  ;  Pitcher  v.  Hemiesy^  48  N.  Y.  415  ;  Griswold  v. 
Hazzard^  141  U.  S.  260 ;  Griffiths  y.  TownUy,  69  Mo.  13  ; 
Cooper  V.  Phibbs^  L.  R.  [2  H.  L.]  149 ;  BlakerrKm  v.  Blake- 
man^  39  Conn.  320 ;  PeyneU  v.  Sprye,  8  Hare,  222-255  ; 
Boyd  v.  De  La  Monta^nie,  73  N.  Y.  498,  503,  504  ;  Busch 
V.  Busch,  12  Daly,  476  ;  102  N.  Y.  672  ;  Stedwell  v.  Ander- 
^on,  21  Conn.  139  ;  Fitzgerald  v.  Peck^  4  Litt.  125  ;  Under- 
wood V.  Brochnan^  4  Dana,  309  ;  Conrad  v.  Hughes^  1  K. 
&  J.  443  ;  Ramsden  v.  Hylton^  2  Ves.  304  ;  jSay  v,  BamJc  of 
Kentucky^  3  B.  Mon,  510  ;  BoAighton  v.  77t^^^,  3  De  G.  &  J. 
501 ;  Lawrence  v.  Banbien^  2  Bail,  623  ;  Northrop  v.  Graves^ 
19  Conn.  548  ;  Baker  v.  Massey^  50  Iowa,  399  ;  (rrafe  v.  i?e^, 
4  B.  Mon.  190 ;  Culhreath  v.  Culhreath,  7  Ga.  64.)  The  failure 
•on  the  part  of  Taber,  who  knew  of  the  lapsing  of  the  legacy,  to 
disclose  the  same  to  the  plaintiff,  was  a  fraud  in  law.  (2  Pom.  Eq. 
Juris.  §§  955-963  ;  In  re  Smith,  95  N".  Y.  516  ;  Daibmam,  v. 
Schultitig,  75  id.  65  ;  Cowee  v.  Cornell^  75  id.  91,  99,  100 ; 
Green  v.  Eoworth,  113  id.  462 ;  Sears  v.  Schafer^  6  id.  268-272 ; 
Meyers  v.  Lathrop,  73  id.  315-321 ;  Gardinier  v.  Gahriel, 
110  id.  650 ;  Murray  v.  Marshall,  94  id.  617 ;  E.  C.  F.  Co. 
V.  Ilersee,  103  id.  25 ;  Oherlander  v.  Speiss,  45  id.  175-179 ; 
Parker  v.  Baxter,  86  id.  586.)  The  relation  of  executor  and 
distributee  existing  between  the  executor  and  the  plaintiff 
wa.s  a  fiduciary  relation.  (2  Pom.  Eq.  Juris.  §  963;  1 
Bigelow  on  Fraud,  341;  1  Perry  on  Trusts,  203,  204, 
§  178;  Stathain  v.  Ferguson,  25  Gratt.  28;  Willard's 
Eq.  Juris.  170;  Billage  v.  Southee,  9  Hare,  534,  540; 
G7'een  v.  Rowarth,  113  N.  Y.  462;  Cowee  v.  Cor- 
nell, 75  id.  91,  101 ;  Sears  v.  Shaefer,  6  id.  268-272 ;  1  Beach 
Mod.  Eq.  Juris.  §§  114,  125,  126.)  Surprise  is  a  sufficient 
ground  for  relief  from  a  mistake  of  law.  (1  Story's  Eq.  Juris. 
129,  143 ;  2  Pom.  Eq.  Juris.  §§  847-850.)  The  appellants 
assert  that  equity  will  not  relieve  the  plaintiff,  because  the 
rights  of  the  two  daughters  have  become  vested.  This  is 
untenable.  {BanJcen  v.  Patton,  65  Mo.  378-415 ;  Yosti  v. 
Lanahan,  49  id.  599  ;  ^Yhelan  v.  Whelan,  Id. ;  1  Beach  Mod. 
Eq.   Juris.    §   116 ;   Bridgeman  v.   Greene,  1  "Wilm.  64 ;   2 
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Ves.  627 ;  Rugitenin  v.  Baseley^  14  id.  279.)  The  plaintiff 
was  not  guilty  of  siicli  negligence  in  not  understanding  that 
he  had  rights  from  vague  recitals,  or  from  the  fact  that  the 
instrument  purported  to  convey  an  interest  in  the  estate  as 
will  defeat  him.  (2  Pom.  Eq.  Juris.  §  856 ;  Smith  v.  Smithy 
134  N.  Y.  62-66;  A.  C.  S.  Inst  v.  Burdich,  87  id.  40-46.) 
It  was  not  necessary  for  the  plaintifE  to  oflEer  to  restore  the 
money  received  by  him  before  bringing  the  suit.  {AllerUm 
v.  AUerUm,  50  N.  Y.  670;  Oould  v.  G.  C.  N.  Bank,  99  id. 
333-337;  L  (&  T.  jST,  Bank  v.  Peters,  123  id.  272,  279.) 

Finch,  J.  The  instrument  which  equity  is  asked  to  cancel 
and  set  aside  as  the  deserved  relief  in  this  action  is  a  long  docu- 
ment, carefully  and  thoughtfully  prepared,  loaded  with  estop- 
pels as  the  product  of  numerous  recitals,  and  revealing  every- 
thing essential  to  the  intelligent  action  of  the  plaintiff,  except 
the  one  single  truth  which  was  the  most  vital  of  all.  That  was 
left  to  a  possible  inference,  which,  it  is  true,  a  man  of  ordinary  . 
ability  ought  to  have  drawn;  which  this  plaintiff,  if  attentive 
and  not  negligent,  might  have  easily  drawn;  but  which, 
according  to  his  evidence  and  the  findings  of  the  trial  court, 
utterly  escaped  his  observation.  We  are  required,  therefore,, 
to  assume,  however  doubtful  the  proposition  may  seem  to  any 
of  us  to  be,  that  he  signed  the  agreement  in  ignorance  of  his 
actual  rights,  and  through  a  mistake  either  of  law  or  of  fact. 
The  circumstances  surrounding  his  action  are  somewliat 
unusual,  and  while  in  the  main  imdisputed,  are  yet  in  many 
directions  open  to  doubts  and  conflicting  inferences  which  for 
us  must  l)e  solved  by  the  findings. 

Isaac  E.  Haviland  married  Euth  Titus  in  1825.  At  that 
time  he  was  worth  but  a  small  amount,  while  his  wife  had 
property  of  her  own  valued  at  about  thirty-six  thousand  dol- 
lars. No  children  were  born  of  the  marriage,  and  in  1850 
the  wife  died,  leaving  a  will  by  which  she  gave  all  her  prop- 
erty to  her  husband.  It  is  a  natural  supposition  that  the  gift 
may  have  been  the  subject  of  consideration  between  the  two 
before  that  will  was  made,  and  that  the  wife,  preferring  her 
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husband  to  the  total  exclusion  of  her  kindred,  may  have 
expressed  some  wish  that  in  the  end  it  should  go  back  to  them. 
At  all  events  a  conviction  of  the  justice  and  propriety  of  such 
a  result  became  firmly  fixed  in  the  mind  of  the  husband,  for 
after  his  wife's  death  he  explained  to  his  father  and  his 
brother,  who  is  the  present  plaintiff,  his  intention  to  give  sub- 
stantially the  property  which  came  from  liis  wife  to  her  rela- 
tives, and  made  his  will  in  1855  upon  that  basis.  At  such 
date  he  was  worth  about  forty  thousand  dollars,  of  which  he 
gave  to  his  father  two  thousand  dollars,  and  to  this  plaintiff 
also  two  thousand  dollars,  and  beyond  a  few  small  legacies, 
bequeathed  the  entire  residue  to  his  wife's  two  nephews, 
Stephen  Taber  and  Samuel  Taber.  Within  a  few  years  there- 
after the  testator  became  insane.  In  1860  Samuel  Taber  was 
appointed  committee  of  his  estate,  but  himself  died  while  the 
lunatic  was  living,  so  that  the  share  bequeathed  to  him  in  the 
will  of  Isaac  lapsed  and  became  undisposed  of  by  that  instru- 
ment. Samuel  left  two  daughters,  Martha  Willets  and  Phebe 
Willets,  who  were  his  sole  heirs  and  next  of  kin,  and  who  are 
made  parties  defendant  in  this  action.  Upon  the  death  of 
Samuel  Taber  the  care  of  the  lunatic's  property  was  given  to 
Stephen  as  committee,  and  he  so  managed  the  estate  that  it 
increased  from  forty  thousand  dollars  to  almost  one  hundred  and 
eighty  thousand  dollars  during  the  life  of  the  testator.  How 
this  increase  was  accomplished  we  do  not  know,  but  even  if 
favored  by  fortunate  changes  of  values,  it  either  arose  from 
the  care  and  judgment  of  the  wife's  relatives,  or  from  a  pro- 
portionate increase  in  the  value  of  the  property  which  came 
from  her.  In  1863  the  testator's  father  died,  and  in  1885  the 
testator  himself  died,  leaving  his  brother,  Barclay  Haviland, 
his  sole  heir  at  law  and  next  of  kin,  and  as  such  entitled  to 
take  the  whole  of  the  legacy  to  Samuel  which  lapsed  by  his 
death  during  the  life  of  the  testator,  and  upon  that  ownership 
Barclay  stands  as  plaintiff  in  this  action. 

Soon  after  the  funeral  the  plaintiff,  accompanied  by  his 
daughter,  Mrs.  Otis,  went  with  Stephen  Taber  to  the  trust 
company  in  whose  custody  the  will  had  been  placed  and  there 
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read  it.  Stephen  Taber  by  its  tenufi  had  become  the  sole 
surviving  executor.  He  was  a  man  of  conceded  business 
ability,  and  had  been  the  committee  of  the  deceased,  becom- 
ing thereby  fully  acquainted  with  the  situation  and  amount  of 
all  his  property.  He  naturally  represented  the  wife's  kindred, 
of  whom  he  was  one,  but  as  executor  owed  the  duty  of 
impartial  justice  to  the  legatees  as  between  each  other  when- 
ever his  conduct  necessarily  affected  their  relative  rights. 
The  plaintiff  is  described  as  an  "  old  farmer,"  and  so  entitled 
to  some  degree  of  judicial  sympathy.  His  age  was  seventy- 
three  :  in  his  own  right  he  was  poor :  but  nothing  indicates 
that  he  possessed  less  than  the  average  ability  of  the  farming 
population,  which  it  is  not  necessary  to  underrate.  For  the 
trouble  which  arose  did  not  so  originate,  but  sprang  from 
unfamiliarity  with  legal  doctrines  and  legal  rules  which  in  the 
beginning  equally  misled  both  parties.  It  is  not  at  all  doubt- 
ful that  at  the  reading  of  the  will  both  Barclay  and  Stephen 
mistakenly  supposed  that  the  one-half  of  the  residue 
bequeathed  to  Samuel  passed  to  his  two  daughters,  and 
neither  suspected  that  in  truth  the  whole  of  it,  amounting  to 
almost  eighty  thousand  dollars,  was  the  absolute  property  of 
the  plaintiff  by-  reason  of  the  lapse  which  had  occurred.  At 
that  time  in  the  course  of  the  conversation  relating  to  the  will 
Stephen  said  that  Samuel's  share  would  go  to  his  children  and' 
they  would  represent  him.  That  was  the  belief  of  all  i)artie8 
honestly  indulged,  and  its  confirmation  by  Stephen,  speaking 
of  it  as  a  matter  of  course,  tended  necessarily  to  prevent  any 
doubt  on  the  subject  from  entering  the  mind  of  the  plain- 
tiff. From  that  time  on  the  mistake  operated  upon  and 
to  some  extent  controlled  his  action.  Stephen,  however, 
was  quick  to  see  how  the  great  increase  in  the  value  of 
the  property^  had  made  the  testator's  scheme  of  distribution 
quite  inequitable  relatively  to  his  known  and  declared  inten- 
tions. Some  part  of  the  increase  was  the  product  of  that 
portion  of  the  estate  for  which  the  testator  was  not  indebted 
to  the  lx>unty  of  his  wife,  and  if  his  insanity  had  not  inter- 
vened he  himself  probably  would  have  changed  the  will  so  as 
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to  meet  tlie  changed  conditions.  The  will  was  not  yet  proved. 
How  early  insanity  began  might  become  a  troublesome  ques- 
tion ;  and  both  prudence  and  justice  dictated  to  Stephen  a  dis- 
tribution more  favorable  to  plaintiff,  and  he  accordingly  pro- 
posed that  since  at  the  date  of  the  will  nine-tenths  of  Isaac's 
property  had  come  from  his  wife  and  one-tenth  only  from  his 
own  effort,  the  increase  should  be  called  one  hundred  and 
fifty  thousand  dollars,  and  that  should  be  divided  in  the  same 
proportions.  This  proposal  gave  to  the  plaintiff  fifteen 
thousand  dollars,  and  adding  to  that,  as  was  promised,  the  two 
legacies  to  his  father  and  himself,  made  him  the  possessor  of 
nineteen  thousand  dollars,  which  for  him  was  a  fortune.  He 
did  not  at  the  time  make  any  answer.  Why  he  did  not  accept 
at  once  is  possibly  explainable  .upon  the  theory  that  he  desired 
a  more  liberal  division  and  hoped  to  get  a  better  one  if  he 
should  be  slow  in  its  acceptance,  but  whatever  he  obtained 
beyond  his  legacy  he  looked  upon  as  bounty  bestowed  upon 
equitable  considerations,  and  did  not  suspect  for  a  moment 
that  he  was  legally  entitled  as  his  own  to  all  that  was  offered 
and  three  times  as  much  in  addition. 

The  mistake  common  to  both  soon  became  the  mistake  only 
of  one.  The  findings  show  that  the  executor  knew  the  legal 
consequences  of  the  death  of  Samuel  when  the  final  arrange- 
ment was  made,  but  do  not  determine  at  what  precise  time 
he  obtained  that  knowledge.  It  appears,  however,  that  he 
took  the  will  to  his  counsel.  Judge  Garretson,  for  probate ; 
and  the  latter  says  that  he  expressed  to  Stephen  an  opinion 
that  the  legacy  lapsed;  that  the  latter  was  surprised  and 
doubtful,  and  requested  that  the  question  should  be  examined ; 
that  such  an  examination  was  made  and  the  result  communi- 
cated to  Stephen.  The  will  was  probated  on  December  8th, 
and  it  was  more  than  three  months  thereafter  before  the  par- 
ties met  to  resume  a  discussion  of  the  ultimate  distribution. 
We  cannot  escape  the  belief  that  at  gome  time  during  this 
interval,  and  probably  in  its  early  days,  Stephen  knew  the 
truth  from  the  counsel  he  had  employed.  Having  this  knowl- 
edge, the  executor  sent  for  Barclay.     Instead  of  disclosing 
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the  very  grave  mistake  which  both  had  made,  he  drew  a  paper 
oil  the  lines  of  his  original  proposition,  but  which  contained 
no  statement  of  the  facts,  made  no  revelation  of  the  existing 
and  vital  mistake,  left  Barclay  still  in  the  dark,  and  was 
devoted  solely  to  the  desired  distribution.  To  that  the  exec- 
utor obtained  plaintiff's  signature,  and,  not  yet  contented, 
took  him  to  his  counsel  to  have  the  agreement  firmly  riveted 
by  a  more  formal  paper. 

What  followed  furnishes  the  appellants  with  the  facts  upon 
which  they  ground  their  principal  argument.  They  say  that 
Barclay  came  into  court  with  a  falsehood  in  his  mouth ;  that 
in  his  complaint  he  alleged  that  the  paper  which  he  signed 
was  described  to  him  as  a  mere  receipt ;  that  he  did  not  read 
it,  but  signed  it  in  reliance  upon  that  statement ;  whereas  in 
truth  it  was  correctly  read  to  him,  and  he  was  furnished  with 
a  copy  to  enable  him  to  follow  the  reading,  and  was  permitted 
to  keep  that  copy  in  his  own  possession.  So  much  is  true, 
and  the  court  has  so  found.  It  tends  to  discredit  Barclay  and 
requires  that  we  accept  his  statements  with  some  degree  of 
caution.  It  is  then  added  that  the  release  as  read  to  him 
recites  the  death  of  Samuel  in  the  testator's  lifetime ;  the  con- 
sequent lapse  of  the  legacy  to  him ;  the  position  of  Barclay  as 
sole  heir  and  next  of  kin  of  the  deceased  ;  that  it  then  in  terms 
releases  and  gives  up  any  right  which  has  resulted  to  the 
plaintiff ;  that  so  it  put  him  on  his  guard  and  wauned  him  at 
least  that  he  was  parting  with  a  possible  right,  and  raised  the 
duty  of  inquiry ;  that,  beyond  that,  Garretson  told  him  that 
by  the  lapse  he,  as  heir  and  next  of  kin,  was  vested  with  the 
ownership  of  Samuel's  legacy  ;  and  that  the  plaintiff  without 
denying  the  fact  answers  only  that  he  did  not  hear  the  state- 
ment ;  and  so  his  claim  of  ignorance  is  improbable  and 
unworthy  of  belief,  and  should  not  be  allowed.  The  argu- 
ment is  quite  strong,  but  fails  of  being  conclusive  because  it 
does  not  take  into  account  the  point  of  view  from  wliich 
Barclay  was  all  the  time  observing  the  proceedings,  and  his 
mental  attitude  towards  what  was  transpiring  before  him. 
He  was  inattentive  and  even  negligent,  but  it  was  because  he 
SicKELs — Vol.  XCVI.        7 
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thought  money  was  being  given  to  him,  that  he  was  parting 
with  nothing,  tliat  no  diligence  on  liis  side  was  needed,  and 
that  all  the  precautions  were  required  for  the  executor  and  to 
protect  him  in  the  arrangement.  Bearing  that  in  mind,  we 
can  see  how  Barclay  could  have  run  the  gauntlet  of  the  long 
recitals  and  of  the  counsel's  legal  opinion,  without  liaving  his 
pre-conceived  and  settled  notion  of  the  situation  sliaken  or 
dislodged.  There  is  thus  raised  a  question  of  fact,  and  we 
ought  not,  therefore,  to  dispute  the  finding  that  Barclay  did 
not  know  his  legal  rights  when  he  signed  the  release  and  the 
executor  did. 

Upon  this  state  of  facts  it  was  competent  for  equity  to  can- 
cel and  set  aside  the  rele^use.  I  have  narrated  the  details  at 
some  length  in  order  that  the  basis  of  that  conclusion  may  bo 
clearly  seen,  and  its  doctrine  may  not  be  misinterpreted. 
Assuming,  as  counsel  for  the  appellants  contends,  that  Bar- 
clay's mistake  was  one  of  law,  and  that  the  general  rule 
excludes  equitable  relief  for  such  a  mistake,  when  it  is  one 
of  law  pure  and  simple,  and  no  other  elements  are  present, 
it  is  still  obvious  that  the  doctrine  does  not  cover  the  entire 
array  of  facts  here  disclosed.  It  is  equally  well  settled 
that  where  there  is  a  mistake  of  law  on  one  side,  and  either 
positive  fraud  on  the  other,  or  inequitable,  unfair  and  decep- 
tive conduct,  which  tends  to  conlirm  the  mistake  and  conceal 
the  truth,  it  is  the  right  and  duty  of  equity  to  award  relief. 
All  the  cases  which  deny  a  remedy  for  mere  mistake  of  law 
on  one  side  are  careful  to  add  the  qualification  that  there  must 
be  no  improper  conduct  on  the  other.  {Silliniaii  v.  Wnig^  7 
Hill,  159  ;  Flf/n/i  v.  Ilurd,  IIS  X.  Y.  20 ;  Vamlerheck  v.  Clti/ 
of  RocliestePy  122  id.  285.)  There  was  in  this  case  evidence 
of  a  studious  concealment  of  the  precise  point  essential  to  the 
free  and  intelligent  action  of  the  plaintiff  by  the  executor,  in 
whose  position  and  ability  some  confidence  was  reposed.  No 
effort  or  suggestion  was  made  by  Stephen  to  rectify  the  mis- 
take under  which  Barclay  was  acting,  and  even  the  statement 
of  his  counsel,  made  at  the  last  minute,  occurred  after  Barclay 
was  already  bound,  was  directed  to  Stephen  and  not  to  the 
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plaintiff,  and  was  couched  in  legal  terms,  which  the  latter 
might  not  have  apprehended  even  if  lie  had  heard  them. 
And  that  he  remained  mistaken  to  the  end  is  indicated  by  the 
fact  that  just  before  the  release  was  read  Barclay  asked 
Stephen  to  intercede  with  Martha  and  Phebe  to  procure  him 
a  larger  share,  to  which  Stephen  answered  merely,  "  We  will 
see  about  that."  So  that  upon  the  facts  there  is  evidence  to 
support  the  finding  of  Barclay's  mistake  and  the  legal  con- 
clusion founded  thereon.  Much  more  should  the  rule  we  have 
asserted  apply  in  a  case  where  the  release  is  utterly  without 
consideration,  and  where  its  true  legal  effect  is  simply  an 
-authority  by  Barclay  to  Stephen  to  give  away  the  former's 
property  through  ignorance  on  his  part  of  his  ownership. 

But  while  we  follow  the  courts  below  thus  far,  we  cannot 
approve  of  the  relief  awarded  to  its  full  extent,  and  that  for 
reasons  which  originate  in  Barclay's  conduct  after  the  execu- 
tion of  the  agreement.  Under  it  Stephen  paid  over  to  Bar- 
clay eighteen  thousand  dollars,  and  to  Phebe  Willets  one 
thousand  dollars,  but  died  in  April,  LSSO,  without  making  fur- 
ther payments.  Two  days  after  his  death  the  plaintiff  was 
fully  apprised  by  his  own  selected  counsel  of  his  entire  legal 
rights,  and  no  longer  labored  under  any  mistake  either  of  fact 
■or  of  law.  Nevertheless,  for  more  than  three  years  there- 
After,  he  remained  utterly  silent,  never  in  any  manner 
revoking  the  authority  which  he  had  given,  knowing 
that  the  estate  was  being  administered  in  accordance  with 
it,  and  making  no  complaint  of  mistake  or  wrong,  and 
^ving  no  notice  of  any  change  in  purpose  or  intention. 
After  Stephen's  death  Thomas  Taber  and  Martha  Willets 
were  appointed  administrators  with  the  will  annexed,  and  paid 
•over  large  sums,  in  pursuance  of  the  agreement;  to  the 
"two  daughters  of  Samuel,  without  even  an  intimation  from 
plaintiff  of  any  objection  or  disapproval,  and  after  Barclay  had 
•obtained  a  full  knowledge  of  all  his  rights.  There  seems  to 
be  a  disagreement  between  the  court  and  the  defendants'  coun- 
43el  as  to  the  amount  so  paid,  but  whatever  it  be,  we  are  of 
opinion  that  the  j>laiiitiff  is  estopped  from  recovering  back 
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either  from  the  administrators  or  from  the  persons  to  whom 
the  payments  were  made,  all  sums  paid  after  Barclay  knew  his 
rights,  which  he  himself  fixes  as  two  days  after  Stephen's 
death,  and  covers  all  the  payments  made  by  the  administrators. 
The  agreement  was  his  specific  direction  to  those  who  wei-e 
administering  the  estate  to  make  the  payments  which  they  did 
make ;  if  he  intended  not  to  be  bound  it  was  his  duty  to 
speak,  and  he  had  full  opportunity  to  do  so ;  silence  misled  to 
their  harm  both  the  administrators  and  the  supposed  legatees ; 
the  former  made  and  the  latter  accepted  the  money  as  right- 
fully payable  and  due,  and  the  one  incurred  risk  and  the  other 
may  have  spent  the  money  or  changed  modes  of  life  in  conse- 
sequence,  and  certainly  thereby  incurred  an  unknown  and 
unsuspected  obligation,  if  required  to  return  the  fund.  Under 
such  circumstances  the  plaintiff  is  estopped  from  a  recovery. 
The  moment  he  learned  his  real  rights  it  was  his  duty  to 
speak,  he  had  full  opportunity  to  speak,  and  he  knew  that  his 
silence  would  necessarily  mislead  the  other  parties  to  their 
harm.  {Erie  Co.  Saw  Bk.  v.  Roop,  48  N.  Y.  298  ;  Blair  v. 
Wait,  69  id.  113 ;  Viele  v.  Judson,  82  id.  32 ;  The  Queen  v. 
Lords  of  the  Treasury,  16  Ad.  &  El.  357 ;  Brisbane  v.  Dacres, 
6  Taunt.  144.)  Indeed,  if  the  case  should  be  reduced  down  to 
its  simplest  elements,  and  treated  from  the  moment  in  which 
Barclay  knew  his  rights  on  the  basis  of  a  mere  gift  which  he  had 
authorized  the  representatives  of  the  estate  to  make  out  of  his 
own  share,  he  could  not  recover  back  from  the  donees  the  gift 
80  far  as  executed.  It  cannot  be  that  a  gift  voluntarily  made, 
without  mistake  or  fraud,  can  be  at  will  recovered  back ;  and 
from  the  day  when  Barclay  knew  that  the  lapsed  share  was  his 
every  payment  made  to  Samuel's  daughters  was  his  payment 
because  made  by  his  direction  and  authority,  with  full  knowl- 
edge of  both  law  and  facts,  and  by  the  assent  of  his  silence 
diiring  more  than  three  years.  We  have  been  unable  to  see 
any  ground  on  which  the  payments  made  after  Stephen's 
death  can  be  re-claimed.  But  the  judgment  covered  the  whole 
lapsed  legacy,  and  possibly  would  have  even  invaded  Stephen's 
rightful  share.     The  case  must  go  back  for  a  re-trial.     The 
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plaintiff  may  then  have  judgment  for  the  cancellation  of  the 
release,  so  far  as  Uwful  payments  have  not  been  made  under 
it,  and  for  so  much  of  the  residuary  share  bequeathed  to 
Samuel  as,  on  an  accounting,  is  shown  to  be  its  amount,  less 
the  amount  paid  to  plaintiff  over  and  above  his  legacy,  and 
less  also  the  sums  which  have  been  paid  before  the  commence- 
ment of  this  action  to  Martha  and  Phebe  Willets  by  the 
administrators.  The  balance  of  the  lapsed  share  remaining 
after  those  deductions  is  all  that  the  plaintiff  will  be  entitled 
to  recover. 

The  order  and  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 


Alfred  A.  Blair  et  al.,  Respondents,  v.  James  A.  Flack,  as      IjJJ  ^ 

Sheriff,  e<-e.,  Appellant.  flMT  ssl 
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Plaintiffs  obtained  an  attachment  against  a  corporation,  which  was  placed 

in  the  hands  of  defendant,  as  sheriff,  who,  by  virtue  thereof,  levied  ,  ^*^  ^25 
upon  certain  property  of  the  corporation.  A.  claimed  the  property, 
and  pursuant  to  an  agreement  between  him,  a  clerk  of  one  of  defend- 
ant's deputies  and  plaintiff's  attorney,  A.  gave  a  check  as  security  for 
any  judgment  plaintiffs  might  recover,  and  thereupon  the  property  was 
delivered  up  to  him,  and  defendant  drew  the  money  on  the  check. 
A.  commenced  an  action  to  recover  the  same,  claiming  that  the 
property  belonged  to  him  and  that  the  check  simply  took  its  place;  he 
recovered  judgment,  which  was  paid  by  defendant.  Plaintiffs  were 
not  made  parties;  they  obtained  judgment  in  the  attachment  suit,  and 
having  failed  to  collect,  brought  this  action  to  recover  the  amount  of  the 
judgment.  Defendant  claimed,  on  appeal,  that  he  was  not  liable  for 
the  contract  made  by  the  deputy's  clerk;  the  authority  was  not  denied 
but  was  assumed  on  the  trial.  Held,  that  the  question  could  not  be 
raised  on  appeal. 

Plaintiffs  put  in  evidence  a  copy  of  an  affidavit  claimed  to  have  been  made 
by  defendant;  the  original  was  presented  in  court  and  used  by  his  attor- 
ney in  the  action  of  A.  against  him  as  an  original,  genuine  paper.  It 
was  objected  that  there  was  no  proof  that  defendant  signed  the  originaL 
Held,  untenable. 

The  judgment  roll  in  the  action  of  A.  against  defendant  was  offered  in 
evidence  in  his  behalf,  but  was  exchided.     Hdd,  no  error;  that  as  plain- 
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tiffs  were  not  parties  to  that  action  they  were  not  bound  by  the  judg- 
ment; also,  as  defendant  had  the  benefit  of  the  proof  that  he  claimed  and 
recovered  in  that  action  the  proceeds  of  the  check,  the  judgment  roll 
was  immaterial. 
Defendant  further  claimed,  on  appeal,  that  he  was  bailee  of  the  check  and 
its  proceeds,  and  that  he  should  have  been  permitted  to  show  on  the 
trial  that  the  true  owner  had  taken  it  from  him  by  legal  process.  No 
such  defense  was  set  up  in  the  answer  or  alluded  to  on  the  trial.  Held, 
not  available  on  appeal. 

(Argued  December  22,  1893;  decided  January'  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  6,  1892,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict,  and  also  affirmed  an  order 
which  denied  a  motion  for  a  new  trial. 

This  action  was  brought  against  defendant,  as  sheriff  of  tlie 
city  and  county  of  New  York,  to  recover  the  amount  of  a 
check  given  by  one  Horace  J.  Adams  to  take  the  place  of 
certain  proi>erty  levied  upon  by  defendant  by  virtue  of  an 
attachment  obtained  in  an  action  brought  by  plaintiffs  against 
the  Illustrated  News  Company. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Ahram  Kling  for  appellant.  Tlie  defendant  as  sheriff  was 
not  liable  for  the  contracts  made  by  Costa,  a  clerk  in  the 
employ  of  a  deputy  sheriff,  who  was  not  known  to  the  defend- 
ant and  in  no  way  authorized  to  represent  him.  {Mwkeh  v. 
Mart^  1  Den.  548 ;  Corning  v.  Southlwidj  3  Hill,  552 ; 
Dooley  v.  Root^  13  Grey,  303;  Harrhigion  v.  Fuller^  18 
Maine,  27Y ;  Wetherhy  v.  llosUr^  5  Vt.  136 ;  KiinbaJl  v. 
Perry,  15  id.  414;  White  v.  Madison,  26  N.  Y.  117 ;  Bitch 
V.  Smith,  82  id.  627 ;  Code  Civ.  Pro.  §§  644,  649,  654,  658.) 
It  was  error  for  the  court  to  admit  the  contents  of  the  alleged 
affidavit  of  the  defendant,  without  proof  that  the  defendant 
had  signed  or  consented  to  the  same.  {Southwick  v.  IIayde?iy 
7  Cow.  334;  mchols  v.  X.  L  Co,,  56  N.  Y.  618;  McPhersoii 
V.  Eathhone,  7  Wend.  216.)  The  General  Term  was  in  error 
when  it  held  that  tlie  statements  of  an  attorney  made  iu 
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another  proceeding  are  binding  upon  the  client,  notwitlistand- 
ing  he  had  no  knowledge  of  the  paper  which  is  sought  to  bind 
as  his  admission.  {Cook  v.  Barr,  44  X.  Y.  156 ;  Dennie  v. 
Williams,  145  Mass.  25;  Dvff  v.  I)yf,  71  Cal.  513;  John- 
son V.  Russell,  124  Mass.  409  ;  Fay  v.  Ilebbard,  42  Ilun,  491 ; 
Addie  V.  Howe,  15  id.  120.)  It  was  error  for  the  court  to 
exclude  the  judgment  roll  in  the  City  Court  action  wherein 
Adams  was  plaintiflE  and  Flack  defendant,  and  also  error  to 
exclude  evidence  that  the  plaintiff  had  notice  of  said  proceed- 
ings and  was  requested  to  defend  the  same.  {Roberts  v.  S,  S. 
D.  Co.,  123  X.  Y.  (55;  .Y.  T.  Co.  v.  Barher,  56  id.  544  j 
Kouitzhy  v.  Meyer,  49  id.  571.) 

Herbert  T.  Kefoham  for  respondent.  The  agreement  by 
which  the  sheriff  undertook  to  hold  the  $1,400  as  security  for 
plaintiffs'  claim  was  supported  by  ample  consideration. 
{Lochwood^.  Bxdl,  1  Cow.  322,  331,  332 ;  Story  on  Bail.  §  98 ; 
Bishop  on  Cont.  §  64.)  The  finding  of  the  learned  judge  at 
Circuit,  that  the  proof  of  the  loss  was  sufficient,  is  not  the  sub- 
ject of  review.  {Steele  v.  Lord,  70  X.  Y.  280,  283 ;  Maso)i 
V.  Libbey,  90  id.  683,  684 ;  MandeviUe  v.  Rogers,  68  id.  528.) 
Tlie  order  in  Adams  v.  Flack,  denying  the  motion  for 
interpleader,  was  properly  excluded.     (Code  Civ.  Pro.  §  820.) 

Earl,  J.  The  plaintiffs  obtained  an  attachment  against  the 
property  of  the  Illustrated  News  Company,  w^hicli  was  placed 
in  the  hands  of  the  •defendant  as  sheriff,  and  he,  by  virtue 
thereof,  levied  upon  certain  property  as  belonging  to  the  news 
company.  Mr.  Aclams  claimed  that  the  property  belonged  to 
him,  and  by  an  armngement  between  him,  Mr.  Costa,  a  clerk  of 
one  of  the  sheriff's  deputies  and  the  attorney  of  the  plaintiffs, 
lie,  Adams,  gave  a  check  to  Costa  to  take  tlie  place  of  the 
property  attached,  and  that  property  was  then  delivered  to 
Adams  and  disposed  of  by  him.  The  sheriff  drew  the  money 
on  the  check,  and  Adams,  claiming  that  the  property  attached 
belonged  to  him,  and  that  the  check  simply  took  the  place  of 
it,  commenced  an  action  against  the  sheriff  to  recover  the 
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money,  and  he  recovered  judgment,  whicli  was  paid  by  the 
sheriff.  These  plaintiffs  were  not  parties  to  that  action,  and, 
therefore,  were  not  bound  by  the  judgment  recovered  tlierein. 
After  the  plaintiffs  had  recovered  judgment  in  the  action  in 
which  the  attachment  was  issued,  and  had  failed  to  collect  the 
amount  thereof  by  a  proper  execution  issued  thereon,  they  com- 
menced this  action  against  the  sheriff,  claiming  that  the  check 
was  deposited  by  Adams  as  absolute  security  for  the  payment 
of  any  judgment  they  should  recover.  Upon  the  trial  they 
gave  evidence  tending  to  establish  their  claim  that  the  check 
was  deposited  for  the  purpose  alleged  by  them,  and  Costa 
and  Adams  testified  on  l)ehalf  of  the  defendant  that  it 
was  deposited  simply  to  take  the  place  of  and  to  staml  for 
the  property  attached.  The  trial  judge  charged  the  jury  that 
if  the  arrangement  as  to  the  check  was  as  claimed  by  the 
plaintiffs  they  were  entitled  to  recover  ;  but  that  if  it  was  as 
claimed  by  the  defendant  he  was  entitled  to  their  verdict. 
The  charge  was  not  complained  of  or  excepted  to,  and  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiffs. 

The  defendant  upon  this  appeal  alleges  several  eiTors,  for 
which  he  claims  the  judgment  should  be  reversed  : 

1.  It  is  claimed  that  the  jiheritf  was  not  liable  for  the  con- 
tract made  by  Costa,  a  clerk  in  the  employment  of  a  deputy 
sheriff,  who  was  not  known  to  the  sheriff,  and  was  in  no  way 
authorized  to  represent  him.  The  answer  to  this  is  that  no 
such  point  was  taken  upon  the  trial.  It  could  have  been 
raised  by  exception  to  the  charge  to  the#jury,  or  by  request  to 
charge ;  but  it  was  not,  and  it  was  not  mentioned  as  one  of 
the  grounds  for  a  nonsuit.  There  was  absolutely  no  claim 
upon  the  trial  that  Costa  M'as  not  authorized  to  represent  and 
])ind  the  sheriff  by  the  armngement  he  made  as  to  the  prop- 
erty attached.  While  the  plaintiffs'  attorney  was  under 
examination  as  a  witness,  and  was  testifying  as  to  the  arrange- 
ment as  to  the  attached  property  and  the  check  made  between 
him,  Costa  and  Adams,  he  was  asked  :  "  Will  you  state  what 
conversation  took  place  at  that  time  { -'  The  counsel  for  the 
defendant  then  said :    '*  To  preserve  our  rights  we  object  to 
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the  declaration  of  Costa  against  the  defendant."  The  judge 
overruled  the  objection,  saying:  "Under  the  declaration  of 
counsel  that  it  will  be  connected  I  will  allow  it  to  be  given." 
And  the  witness  then  testified  to  the  arrangement  made  by 
Oosta  acting  for  the  teheriflf.  Evidence  was  subsequently  given 
tending  to  show  Costa's  authority,  and  the  recognition  of  that 
authority  by  the  sheriff,  and  the  objection  to  his  evidence  was 
in  no  way  subsequently  renewed.  In  the  subsequent  stages  of 
the  trial  we  think  it  was  assumed  that  Costa  was  authorized  to 
act  for  and  bind  the  sheriff,  and,  as  a  witness  for  the  defendant, 
he  did  not  deny  his  authority. 

2.  The  plaintiffs  put  in  evidence  what  they  claimed  to  be  a 
copy  of  an  affidavit  made  by  the  sheriff  and  used  by  hie 
attorney  in  the  action  of  Adams  against  him.  It  is  now 
objected  that  there  was  no  proof  that  the  sheriff  signed  the 
original  affidavit.  It  was  presented  in  court  and  used  by  the 
sheriff's  attorney  as  an  original,  genuine  paper,  and  for  reasons 
more  fully  stated  in  the  prevailing  opinions  in  the  court  below 
we  think  the  evidence  was  'sufficient  to  authorize  the 
introduction  of  the  copy  in  evidence. 

3.  It  is  contended  on  behalf  of  the  defendant  that  the  trial 
judge  erred  in  excluding  the  judgment  roll  in  the  action  of 
Adams  against  the  sheriff.  The  plaintiffs  were  not  parties  to 
that  action,  and.  were  not  bound  by  the  judgment  rendered 
therein.  The  precise  statements  contained  in  the  judgment 
roll  were  not  important  or  material.  The  defendant  had  the 
benefit  of  the  proof  that  Adams  claimed  the  proceeds  of  the 
check  in  that  action  and  recovered  the  same.  If  the  plaintiffs 
established  that  the  check  was  deposited  for  their  security  as 
claimed  by  them,  then  the  sheriff  was  bound  to  keep  it  for 
them,  and  if  he  delivered  the  property  attached  to  Adams 
under  an  arrangement  so  loose  and  uncertain  that  he  could 
not  defend  the  check  or  its  proceeds  against  him,  that  was  his 
misfortune,  and  Adams'  recovery  against  him  furnished  no 
defense  to  this  action.  If  the  check  was  deposited  under  the 
arrangement  claimed  by  the  sheriff,  tJien,  even  if  the  money 
remained  in  his   hands,  tlie  plaintiff  M'ould  not  be  entitled 
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under  the  arrangement  to  receive  it.  So  in  any  event  the 
judgment  roll  was  immaterial.  But  as  before  stated  the 
defendant  had  the  full  benefit  of  the  recovery  by  Adams  in 
that  action. 

The  defendant  further  claims  that  he  was  bailee  of  the 
check  and  its  proceeds,  and  that  he  should  have  been  per- 
mitted in  defense  of  this  action  to  show  that  the  true  owner 
of  the  property  had  taken  it  from  him  by  legal  process. 
The  answer  to  this  is  that  no  such  defense  was  alleged  in  the 
answer,  or  clahned  or  even  alluded  to  upon  the  trial. 

We  have  now  noticed  all  the  points  made  by  the  defendant 
against  the  plaintiffs'  recovery,  and  while  we  fear  that  injustice 
has  been  done  to  Inm  by  the  verdict  of  the  jury,  we  find  no 
legal  error  upon  which  a  reversal  of  the  judgment  could  be 
based. 

The  judgment  must,  therefore,  be  aiKrmcd, 

All  concur,  except  liARXLETT,  J.,  not  sitting. 

Judgment  affirmed. 


In  the  Matter  of  the  «I  udicial  Settlement  of  the  Accounts  of 
John  E.  Lke,  as  Executor,  etc. 

John  E,  Lee,  Appellant;  tTosKPu  N.  Dwici^ir,  by  Charles 
Day,  Guardian,  etc.,  Ilespondent. 

C,  a  widow,  dicnl  leavinir  a  son  tou  ye<irs  of  age  her  sole  heir  and  next  of 
kin.  Iler  win,  after  some  trifling  bequests,  contained  this  clause:  "I 
wiU  and  bequeath  to  John  E.  Lee  aU  debts,  dues  and  demands  of  name, 
nature  and  kind  soever  I  hold  against  him  and  his  wife,  my  trunk  and  any 
keepsakes  he  may  wish."  The  residue  of  her  estate  she  gave  to  lier  son, 
to  be  investe<l  by  a  guardian  provided  for,  and  the  interest  used  for  the 
education  and  support  of  her  son.  Mrs.  Lee  owed  to  tlie  testatrix  $53 
upon  a  chattel  mortgage  on  "  sjiloon  furniture,*'  and  $170  on  what  was 
called  a  chattel  lien  executed  by  her  on  certain  horses  in  her  possession 
and  used  by  her  husband  as  her  agent.  The  testatrix  also  owned  a  bond 
and  mortgage  of  $1,262.  executed  by  Mrs.  Lee  on  the  purchase  by  her 
of  the  land  mortgaged;  her  husband  joined  in  the  bond.  This  land  Mrs. 
Ijcehad  sold  previous  to  the  execution  of  the  will,  conveying  the  sani'y 
by  warranty  deed  clear  of   incumbrjince.     The  purchaser,  however^ 


189*1:.]  Matiek  of  Lke.  59 


N.  Y.  Rep.]  Statement  of  case. 


retained  the  amount  of  the  bond  and  mortgage  and  paid  only  the 
balance  of  the  purchase  money.  This  was  known  to  the  testatrix  when 
she  executed  the  will.  The  estate  of  the  testatrix  netted  for  distribution 
less  than  $6,000.  After  her  death,  by  direction  of  Lee,  who  was  the 
executor  of  the  Avill,  the  purchaser  of  said  land  handed  to  "Mrs.  Lee  the 
part  of  the  purchase  money  so  retained,  who  at  the  same  time  paid  it 
over  to  the  executor  and  received  a  discharge  of  the  mortgage.  Held, 
that  the  bequest  to  Lee  did  not  include  said  bond  and  moitgage. 
Reported  below,  65  Hun,  524. 

(Argued  December  20,  1898 ;  decided  January  16,  18W.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  entered  upon  an  order 
made  October  21,  1892,  which  affirmed  a  decree  of  the  Surro- 
gate's Court  of  Allegany  county  settling  tiie  accounts  of  Jolm 
E.  Lee,  as  executor  of  the  will  of  Carrie  E.  Dwight,  deceased. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Williwth  IL  TleiuUrsori  for  appellant.  The  decision  of  the 
Surrogate's  Court  in  holding  that  the  testatrix  did  not  intend 
to  bequeath  the  indebtedness  which  slie  then  held  against 
John  E.  Lee  and  his  Avife,  represented  by  the  bond  and  mort- 
gage in  question  to  John  E.  Lee,  was  erroneous.  (1  Redf.  on 
Wills,  415;  Schouler  on  Wills,  §  472;  Williams  on  Execu- 
tors, §  1080;  Champlaln  v.  Champlahi,  58  IS".  Y.  620;  112 
id.  308 ;  Code  Civ.  Pro.  §  2545 ;  ^Yad^worth  v.  Lyon^  93  K 
T.  201 ;  Quhin  v.  Ilardenhrook^  54  id.  83 ;  Wood  v^ 
Mitcham,  92  id.  3T5  ;  I/i  re  Defmij,  2  Hill,  223  ;  Vedder  v. 
Vedder^  1  Den.  257 ;  Smith  v.  Bell^  6  Pet.  ^'6 ;  Cottma/i  y. 
Grace,  112  N.  Y.  299.) 

Clarence  A,  Fiwnum  for  respondent.  The  testatrix  did 
not  give  to  John  E.  Lee  the  sum  secured  to  be  paid  by  the 
bond  and  mortgage  fr6m  the  I^es  to  Famum  and  by  Farnum 
assigned  to  her.  (Schouler  on  Wills,  §  479  ;  Quhin  v.  Hard- 
ei\hTOolc,  54  N.  Y.  83 ;  Scholle  v.  ScKolU,  5  Barb.  312 ;  Mann> 
V.  Mann,  14  Johns.  1 ;  Stirnson  v.  Vroman,  99  N.  Y.  74 ; 
DdaneyY,  Van  AuJen^  "^A:  \A,  16;  Lynes  v.  Toionsend^  33 
id.  558;   Wood  v.  Mit-charn^  92  id.  375 ;  Knowlton  v.  AtkinSy 
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134  id.  313 ;  Roosevelt  v.  Fulton^  Y  Cow.  71 ;  Anderson  t. 
ScJvoppey  84  Maine,  170 ;  BiUs  v.  Ptitnam,  64  N.  H.  544.) 

Finch,  J.  It  is  not  at  all  uncommon,  both  in  the  construc- 
tion of  statutes  and  of  wills,  to  find  language  broad  and  gen- 
eral enough  to  include  things  not  really  contemplated  or 
intended,  and  creating  an  emergency  in  which  the  courts  are 
permitted  to  say  that  the  doubtful  matter,  though  within  the 
words,  is  not  within  the  spirit  and  meaning  of  the  phrase  to  be 
construed.  The  courts  below  have  applied  that  solution  to  a 
dispute  in  the  case  at  bar  over  the  scope  and  meaning  of  a 
bequest  to  the  appellant  which  reads  thus:  "I  will  and 
bequeath  to  John  E.  Lee  all  debts,  dues  and  demands  of 
name,  nature  or  kind  soever  I  hold  against  him  and  his  wife, 
my  trunk  and  any  keepsakes  he  may  wish,"  and  have  con- 
strued the  language  as  not  intended  to  cover  a  bond  and  mort- 
gage made  by  Lee  and  his  wife  and  assigned  to  the  testatrix 
before  her  will  was  made.  We  are  at  liberty  to  consider  the 
circumstances  surrounding  her  when  she  made  that  will,  and 
read  it  in  the  light  which  they  throw  upon  it ;  not  to  deter- 
mine what  she  ought  to  have  done,  but  to  ascertain  what, 
within  her  purpose  and  intention,  she  really  did.  {Stiinson  v. 
Yroman^  99  N.  Y.  74.)  The  testatrix  was  a  widow,  having 
one  son,  an  infant  about  ten  years  of  age,  who  was  her  sole 
heir  at  law  and  next  of  kin,  and  was  in  possession  of  an  estate 
amounting,  as  inventoried,  to  a  trifle  over  $7,000.  Licluded 
in  it  were  a  debt  due  from  Emma  A.  Lee  upon  a  lease  dated 
in  1885  for  the  sum  of  $170,  and  a  claim  against  her  for  $53 
upon  a  chattel  mortgage.  There  was  also  included  a  bond 
and  mortgage  on  which  was  due  at  the  date  of  the  inventory 
$1,246,  and  the  history  of  which  is  set  forth  in  the  record. 

Edward  J.  Farnum  conveyed  to  Emma  A.  Lee,  in  April  of 
1885,  a  parcel  of  land  in  Pennsylvania,  taking  a  bond  and 
mortgage  for  the  purchase  money.  The  bond  was  signed  by 
the  mortgagor  and  John  E.  Lee,  her  husband.  In  September 
of  1887,  Farnum  af^igned  the  bond  and  mortgage  io  Mrs. 
Dwight,  the  testatrix.     In  April,  18S8,  Mrs.  Lee  and  her  hus- 
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band  conveyed  the  mortgaged  land  to  one  S.  E.  Crittenden 
for  the  sum  of  $2,300,  by  a  warranty  deed,  free  and  clear  from 
all  incumbrance.  "While  the  purchaser  did  not  in  form  assume 
the  outstanding  mortgage,  he  in  fact  deducted  and  kept  back 
the  amount  due  upon  it,  and  paid  down  only  the  excess.  So 
much  of  his  purchase  money  as  would  balance  the  sum  unpaid 
on  the  mortgage,  he  never  paid  to  his  grantors  at  all  except 
formally  and  for  an  obvious  purpose.  When  Crittenden  camo 
to  pay,  he  had  his  own  protection  in  view,  and  did  not  mean 
to  depend  on  a  mere  personal  covenant  of  very  doubtful  utility, 
and  was  careful  to  have  his  final  payment  at  the  same  moment 
extinguish  the  mortgage,  for  he  says  that  he  talked  with  the 
executor  about  paying  it,  and  that  it  was  by  the  latter's  direc- 
tion that  he  handed  the  money  to  Mrs.  Lee,  the  executor  at 
the  same  time  giving  a  receipt  in  discharge  of  the  mortgage. 
Passing  the  money  formally  through  the  hands  of  the  wife 
altered  in  no  respect  the  actual  fact,  but  was  supposed  to  be  a 
needed  ceremony.  So  that  while  the  papers  in  form  gave 
Crittenden  only  the  protection  of  the  covenants  in  his  deed, 
the  transaction  in  fact  was  an  assumption  of  the  mortgage  as 
part  of  the  purchase  price.  To  that  extent 'his  land  was 
bound,  and  he  stood  practically  debtor  to  Mrs.  Dwight.  That 
the  situation  was  known  to  her  must  be  inferred  from  the 
lapse  of  time  during  which  it  continued,  from  the  relation  of 
agency  subsisting  between  her  and  Lee,  and  from  the  fact  that 
Crittenden  paid  her  through  Lee  the  interest  on  the  mortgage, 
the  latter  receipting  for  it  in  her  name.  That  receipt  was 
dated  April  12th,  1889,  which  was  about  three  months  before 
the  will  was  made.  It  does  not  appear  what,  if  anything, 
Lee,  as  an  individual,  owed  Mrs.  Dwight  at  the  latter  date, 
but  that  is  not  very  materialin  view  of  tlie  facts  which  are 
inferentially  disclosed.  The  chattel  mortgage  for  $53  was  on 
certain  "saloon  furniture,"  and  its  existence  indicates  an 
impecunious  condition  of  its  proprietor.  It  is  not  shown  who 
kept  the  saloon,  and  it  may  have  been  Mrs.  Lee,  either  in 
form  or  in  fact,  though  her  husband  wore  the  general  char- 
acter of  agent,  and  if  he  did  business  at  all,  seems  to  have 
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done  it  under  cover  of  her  name,  a  fact  which  indicates  the 
possibility  of  unsatisfied  creditors.  lie  said  at  first  that  he 
did  not  sign  the  chattel  mortgage,  but  later  modified  his  con- 
fidence into  a  statement  that  he  did  not  *'  tliink  "  he  did,  but 
was  "  not  positive,"  and  adds  that  at  the  time  of  Mi-s.  Dwight's 
death,  the  saloon  furniture  was  in  "  our  possession."  Some 
truth  is  inferable  from  the  use  of  that  pronoun  "  our."  What 
the  "chattel  lease"  was,  on  which  Mrs.  Lee  owed  the  $170, 
it  is  not  easy  to  understand.  Lee  says :  "  Lease  was  on  some 
horses ; "  "  were  given  to  her  husband  four  or  five  years  ago ; " 
and  again,  "  My  wife  had  the  horses  in  her  possession.  She 
owned  them,  so  far  as  I  know,  except  for  lease."  The  nature 
of  the  transaction  is  not  quite  clear,  but  it  evidently  enabled 
the  husband  to  use  the  horses  as  agent,  while  liis  wife  occu- 
pied the  legal  position  of  owner.  On  these  facts,  we  cannot 
fail  to  see  that  Mrs.  Dwiglit,  looking  only  at  what  appeared, 
and  unversed  in  the  legal  arrangements  by  which  husbands 
become  agents  for  wives  who  are  owners,  naturally  regarded 
both  debts  as  those  of  the  husband  and  wife  jointly,  and  may 
have  been  right  in  so  doing,  and  did  not  puzzle  over  their 
separate  relation  to  each,  and  so  in  her  will,  nieanhig  to  for- 
give the  debts  effectually,  spoke  of  them  as  due  from  Lee  and 
his  wife. 

But  did  shemean  more  than  that  ?  Did  she  intend  also  to  give 
them  the  bond  and  mortgage  which  she  knew  Crittenden  was 
to  pay  without  in  fact  requiring  of  them  the  actual  disburse- 
ment of  a  single  dollar?  Technically  the  bond  was  a  debt  of 
theirs,  but  substantially  the  land  in  the  hands  of  Crittenden 
was  the  debtor,  and  was  amply  suflicient  to  yield  the  amount 
due.  The  two  small  debts  might  easily  be  forgiven,  since 
their  collection  at  all  was  scarcely  to  be  expected,  and  the 
bequest  seemed  trifiing  in  view  of  that  probability ;  but  the 
mortgage  was  perfectly  secure,  and  could  be  collected  in  full 
without  causing  to  I^ee  and  his  wife  the  sacrifice  of  any  sum. 
The  gift  of  that  would  simply  take  from  the  infant  son  about 
one-fifth  of  the  very  little  which  the  mother  had  to  give  him, 
and  for  the  benefit  of  strangers.     How  strongly  she  felt  for 
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the  child  is  evident  from  the  tone  of  the  will.  She  speaks 
of  him  as  her  dear  and  beloved  son ;  she  gives  him  the  whole 
residue  and  remainder  after  what  slie  supposed  to  be  a  few  slight 
gifts  to  others  ;  she  provides  for  a  guardian  who  shall  invest 
his  portion,  and  use  the  interest  for  his  education  and  support ; 
and  yet  we  are  asked  to  beheve,  as  argued  out  from  general 
words,  that  this  same  mother,  from  an  estate  which  nets  for  dis- 
tribution only  $5,994,  delibemtely  intended  to  take  away  from 
her  child,  poorly  provided  for  at  the  best,  the  sum  of  $1,262,  to 
be  given,  not  to  mother  or  sLsteiv,  but  to  strangere.  One 
shrinks  from  such  an  unnatural  conclusion,  and  looks  about 
him  to  see  how  words  capable  of  such  a  construction  came  to 
be  used.  I  think  we  can  see  how.  In  the  mind  of  this  widow, 
untrained  in  the  rules  of  law,  the  mortgage  was  a  specific 
article  of  personal  proi>erty  held  in  her  manual  possession  as 
nnich  as  if  it  had  been  an  organ  or  trunk,  articles  which  she 
bequeathed  by  name.  Very  commonly  among  the  people, 
and  even  sometimes  among  lawyers  and  judges,  the  incident 
hiu*  usurped  the  place  of  the  principal,  and  the  conception  of 
a  debt  has  been  overlooked  in  the  presence  and  tangible 
character  of  the  security.  It  is  the  mortgage  and  not  the 
bond  that  is  deemed  the  property  and  thing  of  value,  and  so 
if  this  testatrix  had  intended  a  gift  of  the  mortgage  she  would 
naturally  have  given  it  as  such  and  specifically,  and  not  left  it 
to  l)e  inferred  from  general  words  giving  debts  and  demands. 
And  still  less  would  that  form  of  expression  convey  to  her 
mind  the  idea  of  a  gift  of  the  mortgage  when  she  regarded 
that  as  the  debt  of  Crittenden,  and  of  the  land  in  his  hands, 
and  liad  ceased  to  think  of  it  as  involving  a  debt  of  Lee  and 
his  wife  at  all. 

Sometimes  the  maxim  nose! fur  ^/ w^*//^  helps  us  to  an  under- 
standing of  the  real  meaning  intended,  and  with  its  aid  it 
becomes  quite  apparent  that  in  the  clauses  preceding  the  gift 
of  the  entire  residue  and  remainder  to  her  infant  son,  the  tes- 
tatrix meant  to  give  only  slight  and  trivial  tilings  which  would 
be  of  little  use  to  her  child  and  which  could  be  spared  with- 
out injury  to  him  and  without  any  serious  diminution  of  the 
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whole  estate  to  be  given  to  him.  She  provides  for  a  burial 
lot  and  headstone.  She  gives  to  EflSe  Dwight,  "  my  organ, 
family  bible,  one  set  of  silver  teaspoons,  one  bed  and  bed- 
ding ;  '^  to  Mrs.  Goff,  "  two  oil  paintings  and  willow  rocking 
chair ; "  to  her  sister,  Mrs.  Hiilbert, "  all  my  wearing  apparel ; " 
and  then  follows  the  gift  to  Lee  of  debts  supposed  to  be 
extremely  doubtful  at  the  best,  "  my  trunk,  and  any  keepsake 
he  may  wish."  A  construction  which  interjects  into  this 
sequence  of  kindly  gifte,  which  would  scarcely  deplete  the 
full  estate  intended  for  the  son,  a  bond  and  mortgage  for  over 
$1,200  is  unexpected  and  a  surprise.  The  sudden  elevation 
from  a  chair  and  clothing  to  such  a  mortgage,  and  the  instant 
drop  from  that  height  to  a  trunk  and  some  trifling  keepsake  is 
extremely  odd  and  strikes  one  as  unnatural.  I  do  not  think 
it  was  meant  or  intended  at  all,  and  am  quite  prepared  to 
assent  to  the  conclusion  of  the  surrogate  and  the  General 
Term  that  the  bequest  to  Lee  did  not  cover  or  carry  the  bond 
and  mortgage. 

The  judgment  should  be  affinned,  with  costs  against  the 
appellant  personally. 

All  concur,  except  BARTLErr,  J.,  not  sitting. 

Judgment  affirmed. 


liS  m     Jebome  D.  Holmes,  Appellant,  v.  William  E.  Roper  et  al., 
lii       64;  as  Administrators,  etc.,  Respondents. 
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,  141      64  ^n  executory  promise  to  pay  a  sum  of  money,  made  without  considera- 

tion,  and  intended  to  operate  as  a  gift  after  the  death  of  the  promisor, 

is  invalid  and  cannot  be  enforced. 
"Where  a  question  put  to  a  witness  calls  only  for  proper  testimony,  but  in 
the  course  of  the  answer  the  witness  gives  testimony  that  is  improper, 
the  remedy  of  the  party  is  by  motion  to  strike  out  the  improper  testi- 
mony, and  if  he  omits,  upon  the  trial,  to  insist  upon  liis  right  to  have 
such  testimony  excluded,  its  reception  is  not  a  ground  for  reversal;  oa 
appeal,  an  exception  to  the  question  is  not  sufficient. 

(Argued  December  20,  1893  ;  decided  January  16,  1894.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  7,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  an  order  of  Special  Term 
confirming  the  report  of  a  referee,  dismissing  a  claim  pre- 
sented by  plaintiff  to  defendants,  as  the  administrators  of  Job 
Holmes,  deceased. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

S.  D.  Ilalliday  for  appellant.  The  note  was  given  by  the 
intestate  directly  to  Jerome  D.  Holmes,  the  plaintiff.  The 
note  itself  imported  consideration,  and  made  a  prima  facie 
case.  {Camwright  v.  Grai/y  127  X.  Y.  92 ;  Price  v.  Crafty 
12  Johns.  91 ;  Hughes  v.  Wheeler^  8  Cow.  83 ;  Butler  v. 
Iiawso7i,  1  Den.  106.)  For  the  purpose  of  establishing  want 
of  consideration  the  defendants,  under  the  objections  and 
exceptions  of  the  plaintiff,  proved  declarations  and  admission* 
of  Kufus  Holmes  upon  that  question,  which  declarations  were 
made  about  January  25,  1885,  months  after  the  original  note 
had  been  given,  and  months  after  Ruf us  Holmes  had  ceased 
to  have  any  interest  whatever  in  it.  This  was  error.  (Code 
Civ.  Pro.  §  829  ;  Christie  v.  Bishop,  1  Barb.  Ch.  115  ;  Ilurd 
V.  West,  7  Cow.  752 ;  Beach  v.  Wise,  1  Hill,  612 ;  Brisbane  v. 
PraU,  4  Den.  64 ;  Van  Gelder  v.  Van  GeJder,  81  K  Y.  625  ; 
Hutchins  V.  JIutchlns,  98  id.  64 )  Paige  v.  Cagwin,  7  Hill, 
368 ;  Greenl.  on  Ev.  §  190.)  There  was  an  effort  to  prove  the 
declarations  of  llufus  Holmes  in  the  spring  of  1883,  before 
the  note  was  given.  These  declarations  were  equally  incom- 
petent.    (Ilutehins  v.  Ilutrchins,  98  N.  Y.  64.) 

Simsoji  Sraith  for  respondents.  Declarations  by,  llufus 
Holmes  at  a  time  prior  to  the  date  of  the  note  were  competent 
to  impeach  the  consideration  of  the  note.  {Millenery  v. 
Lucas,  3  Hun,  496 ;  Code  Civ.  Pro.  §  723 ;  12  Wend.  47 ;  55 
Barb.  589 ;  Paige  v.  CagwUi,  7  Hill,  379 ;  Yon  Sachs  v.  Kretz, 
72  K  Y.  553.) 
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O'Bbien,  J.  The  defendants  are  the  personal  representa- 
tives of  Job  Holmes,  who  died  intestate  on  the  7th  of  July, 
1887.  The  plaintiff  is  a  nephew  of  the  deceased,  and  son  of 
Eufus  Holmes,  a  brother  of  the  intestate.  Within  the  period 
for  presentation  of  claims  against  the  estates  of  deceased  per- 
sons, the  plaintiff  presented  to  the  defendants  a  claim  based 
wpon  an  instrument,  of  which  the  following  is  a  copy : 

^'  $2,000.  Candor,  September  14,  1885. 

"  For  value  received,  I  promise  to  pay  Jerome  Holmes  two 
thousand  dollars,  thirty  days  after  my  death. 

"JOB  HOLMES." 

The  claim  was  disputed  by  the  defendants,  and  having  been 
referred  under  the  statute,  the  referee  reported  in  favor  of  tlie 
the  plaintiff.  The  confirmation  of  the  report  was  i-esisted 
upon  a  case  and  exceptions  which  contained  an  application  for 
a  new  trial  upon  newly  discovered  evidence,  but  the  report 
was  confirmed.  The  General  Term,  however,  upon  appeal, 
set  aside  the  report  and'  granted  a  new  trial.  On  a  second 
trial  the  referee  reported  against  the  claim  and  his  decision 
has  been  sustained  in  the  courts  below.  As  there  were  no 
pleadings  the  nature  of  the  defense  must  be  ascertained  from 
the  evidence  and  that  indicates  that  the  claim  was  resisted 
upon  three  grounds :  1.  That  the  instrument  was  a  forgery. 

2.  That  if  genuine  it  wa^  procured  by   duress  and  fraud. 

3.  That  the  note  was  in  the  nature  of  a  gift  and  wholly  with- 
out consideration.  The  referee  found  upon  the  evidence  that 
the  instrument  was  signed  and  delivered  without  consideration 
and  for  the  purpose,  on  the  part  of  the  deceased,  of  providing 
for  a  gift  to  the  plaintiff  of  two  thousand  dollars  out  of  his 
estate.  •  It  is  well  settled  that  an  executory  promise  of  this 
character,  without  consideration,  and  intended  to  0}>erate  as  a 
gift  after  death,  cannot  be  enforced.  {Harris  v,  Clark^  3  N. 
Y.  93.)  And  there  is  no  claim  made  upon  this  ap^ieal  that 
the  legal  conclusions  of  the  referee  were  erroneous.  Nor  is  it 
urged  that  this  court  can  review  the  findings  of  fact  upon 
which  the  conclusion  was  based,  but,  on  the  contrary,  it  is 
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frankly  admitted  that  the  evidence  was  of  such  a  character  as 
to  render  the  finding  conclusive  upon  the  plaintiff  here.  The 
learned  counsel  for  the  plaintiff  has  directed  the  whole  force 
of  his  argument  against  certain  i*ulings  of  the  referee  in 
the  couree  of  the  trial,  to  which  exceptions  were  taken.  The 
principal  question  arises  upon  the  admission  of  certain  declara- 
tions of  Rnfns  Holmes,  made  after  the  note,  of  which  the  one 
in  suit  was  a  renewal,  was  given.  The  plaintiff  attempted  to 
establish  the  validity  of  his  claim  upon  the  theory  that  the 
deceased  was  indebted  to  Rufus  in  the  sum  of  $2,000  in  the 
fall  of  1884,  and  that  this  debt  was  paid  by  giving  the  note  to 
the  plaintiff  with  the  consent  of  Rufus,  his  father,  and  that  on 
September  14,  1885,  that  note  was  taken  up  and  the  one  in 
question  given  in  its  place.  These  facts,  if  proven,  would 
establish  a  valid  consideration  for  the  note,  as  the  transaction 
would  amount  to  a  gift  of  tlie  debt  by  Rufus  to  his  son,  the 
plaintiff,  and  the  delivery  of  the  note  in  payment  of  the  same 
by  the  deceased.  The  existence  of  the  alleged  debt,  or  any 
debt  whatever,  from  the  deceased  to  his  brother  Rufus  became, 
therefore,  a  material  and  important  issue  at  the  trial.  The 
learned  counsel  for  the  plaintiff  is  doubtless  correct  in  his  con- 
tention that  the  legal  relation  and  situation  of  the  parties  is 
the  same  as  if  the  deceased  had  given  the  note  directly  to  his 
brother  Rufus  and  the  latter  had  immediately  transferred  it  to 
his  son,  the  plaintiff,  and  that  nnder  such  circumstances  the 
admissions  or  declarations  of  Rufus  after  the  transfer  of  the 
note  and  all  of  his  interest  in  the  debt,  are  not  admissible 
against  the  plaintiff  in  a  proceeding  for  the  collection  of  the 
claim.  The  general  rule  is  that  a  former  owner  of  a  chattel 
or  a  chose  in  action  who  has  transferred  his  interest  to  another 
by  an  absolute  sale  or  assignment,  cannot,  by  his  subsequent 
admissions,  affect  the  right  of  the  purchaser.  In  some  cases 
such  admissions  may  be  admissible,  but  only  where  there  is  an 
identity  of  interests  between  the  assignor  and  assignee  which 
is  deemed  to  exist  where  the  transfer  is  merely  colorable  or 
nominal,  and  where  a  party  claims  through  another  by  repre- 
.sentation,  and  the  declaration  is  not  excluded  by  some  other 
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rule  of  evidence.  (  V(m  Odder  v.  Van  Gelder^  81  N.  Y.  625  • 
Hutchins  V.  Ilutchin^^  98  id.  64 ;  Gardner  v.  Barden^  34  id. 
435 ;  Christie  v.  Bishop^  1,  Barb.  Ch.  115  ;  Fitch  v.  Chap- 
man^ 10  Conn.  8  ;  Smith  v.  Webh^  1  Barb.  234;  Brisbane  v. 
Pratt^  4  Deuio,  64 ;  Paige  v.  Ca^win^  7  Hill,  368  ;  1  Green- 
leaf  on  Ev.  §  190.) 

We  think,  however,  that  the  question  is  not  fairly  presented 
by  the  record.  It  appears  that  Dr.  Roper,  the  son-in-law  and 
one  of  the  administrators  of  the  deceased,  was  examined  and 
cross-examined  at  length  as  a  witness,  his  testimony  covering- 
some  twenty-five  pages  of  the  record.  During  his  narrative 
there  was  interjected  here  and  there  into  it  various  documents, 
writings  and  books  of  account,  some  of  them  representing 
transactions  between  the  two  brothers.  The  words  of  the  wit- 
ness and  the  extraneous  matter  taken  from  books  and  papers 
are  so  intermingled  that  it  is  sometimes  diflScult  to  distinguish 
between  them.  All  of  this  was  supposed  to  bear  in  some  way 
either  upon  the  genuineness  of  the  signature  to  the  note  or 
upon  the  fact  of  indebtedness,  one  way  or  the  other,  betweea 
the  two  brothers  and  a  settlement  of  the  same.  The  witness,, 
in  the  course  of  his  examination,  stated,  without  objection, 
that  he  heard  a  conversation  between  the  two  brothers  in  the 
month  of  December,  1884,  or  the  early  part  of  the  month  of 
January,  1885,  mth  reference  to  the  sale  of  property  which 
they  owned  jointly.  It  seems  that  the  witness  and  Rufus  were 
then  present  at  the  house  of  the  deceased,  and  it  must  be 
remembered  that  the  parties  were  engaged  in  a  trial  without 
pleadings  of  three  distinct  issues  :  First,  whether  the  signature 
to  the  instrument  was  genuine  ;  secondly,  whether,  if  genuine, 
it  was  not  procured  by  fraud,  and,  finally,  whether  there  was 
any  consideration  to  sustain  it  under  any  circumstances.  Any 
fact  or  circumstance  that  had  any  bearing  upon  either  or  any 
of  these  issues  was  competent.  The  plaintiffs  counsel  objected 
to  the  conversation  as  hearsay,  improper,  irrelevant  and  imma- 
terial. The  defendants'  counsel  stated  that  it  was  offered  on 
the  question  of  consideration.  The  referee  overruled  the 
objection  and  the  defendants  excepted.     The  witness  then  pro- 
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ceeded  to  state  that  he  heard  them  talk  about  selling  land 
owned  by  them  in  common,  and  which  it  appeared  from  deeds 
produced  had  been  subsequently  conveyed.  The  witness  then 
stated  that  he  asked  Rufus  what  his  object  was  in  selling  the 
land,  and  Rufus  replied,  giving  as  one  of  the  reasons  that  he 
was  owing  Job,  his  brother,  $3,000,  and  the  only  way  to  pay 
•it  was  by  sale  of  the  land.  This  latter  statement  is  what  the 
alleged  error  is  predicated  upon.  Now,  it  will  be  seen  that  it 
is  not  clear  whetlier  this  conversation  was  had  before  or 
after  the  original  note  was  given.  It  was  certainly  before  the 
execution  of  the  note  in  suit,  and  the  question  was,  whether 
tliat  was  founded  upon  any  consideration,  as  the  existence  of 
tlie  former  note  was  denied  by  the  defendants,  and  from  their 
standpoint  they  had  the  right  to  show  what  transpired 
between  the  ])rother8  prior  to  the  date  of  the  note  in  ques- 
tion. But  the  question  or  the  offer  did  not  call  for  the  admis- 
sions or  declarations  of  Rufus  simply,  but  for  a  conversa- 
tion or  transaction  between  the  two  brothers  which  might 
show  a  settlement  or  bear  in  some  way  upon  the  genuineness, 
consideration  or  validity  of  the  instrument,  as  a  promise  to 
pay  a  certain  sum  of  money  after  death.  It  might  as  part  of 
the  res  gesta  tend  to  prove  a  settlement  between  the  brothers, 
and,  instead  of  an  indebtedness  by  the  deceased  to  Rufus, 
just  the  reverse.  If  the  witness  in  relating  the  conversation 
or  transaction  interjected  into  it  statements  or  admissions  of 
Rufus  to  him  alone,  and  not  in  the  presence  of  his  brother, 
they  are  not  covered  by  the  exception.  The  plaintiffs  coun- 
sel should  have  brought  out  the  facts  so  as  to  j>resent  the  pre- 
cise point  to  the  mind  of  the  referee.  When  the  question 
put  to  a  witness  in  itself  calls  for  nothing  but  testimony  which 
is  proper,  but  in  the  course  of  the  answer  improper  matter  is 
added  or  intermingled  with  it,  the  remedy  of  the  opposite 
party  is  by  motion  to  strike  out  whatever  appears  to  be 
improper  or  irresponsive  to  the  inquiry.  {Brontier  v. 
Frauenihal^  37  N.  Y.  106 ;  Bardin  v.  Stevenson^  75  id.  164 ; 
Denise  v.  Denise^  110  id.  562.)  "When  in  such  a  case  the 
party  against  whom  the  testimony  was  given,  omits  at  the 
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trial  to  insist  upon  his  right  to  have  what  is  incompetent 
separated  from  what  is  competent,  and  the  former  exchuied, 
he  cannot,  upoi>  appeal,  select  such  parts  of  the  testimon  y  as 
may  appear  to  be  improper,  but  was  not  necessarily  called  for 
by  the  question,  and  ask  tlie  court  to  reverse  on  such  grounds. 
It  is  at  least  doubtful  upon  the  record  whether  the  objection- 
able statements  by  Rufus  were  made  to  the  vritness  alone  or 
were  part  of  the  transaction  w4th  his  brother,  or  at  least  made 
in  his  presence,  but  in  any  event  the  objection  did  not  present 
the  point  to  the  referee.  This  disposes  of  the  main  exception 
discussed  by  plaintiflfs  counsel.  There  is  another  exception 
to  the  admission  of  certain  statements  of  Rufus  in  1S8J3. 
before  any  note  was  claimed  to  have  been  given,  but  they 
wei*^  all  drawn  out  by  questions  calling  for  actual  business 
transactions  and  the  conversations  therein  of  the  two  brothel's, 
and  tended  to  show  the  nature  of  the  busmess  and  the  state 
of  the  accounts  and,  while  the  witness  sometimes  departed 
from  the  strict  line  of  inquiry  called  for  and  made  statements 
that  were  not  strictly  i^esponsive,  yet  these  were  not  for  tlie 
reasons  already  stated  covered  by  the  objection  and  are  not 
available.  The  other  questions  in  the  case  require  no  further 
discussion.  They  were  properly  disposed  of  in  the  court 
below. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 
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Fbank  M.   Gillett   et    al.,   Respondents,  v.    Willia^i    L 
Whiting,  Appellant. 

Where  a  broker  who  had  purchased  stock  for  a  customer  on  a  margin, 
sold  it  without  previous  notice  to  the  customer,  and  thereafter  pre- 
sented an  account  to  the  latter  showing  the  sale  and  a  resultant 
loss,  and  the  latter,  without  objection  as  to  the  manner  of  sale,  promised 
to  pay  the  balance  shown  by  the  account  to  be  due,  ?ield,  that  he 
thereby  waived  the  right  to  notice,  and  recognized  and  ratified  the  sale 
made. 

In  an  action  by  a  stock  broker  to  recover  a  balance  alleged  to  be  due  from 
a  customer,  where  an  unautliorized  sale  was  claimed,  plaintiff  proved 
the  service  of  an  account  showing  the  sale  as  made  and  a  promise  of 
defendant  to  pay  the  balance  shown  to  be  due,  although  declaring  that 
he  knew  plaintiff  had  violated  his  contract  by  making  the  sale.  The  court 
was  requested,  but  refused,  to  charge  that,  "to  make  defendant  liable 
for  a  ratification  of  an  unlawful  sale,  it  must  appear  to  the  satisfaction 
of  the  jury  that  he  knew  his  legal  rights/*    Held,  no  error. 

Defendant,  on  cross-examination  of  plaintiff,  for  the  purpose  of  discredit- 
ing the  alleged  purchases,  sought  to  follow  through  plaintiff's  books, 
not  only  the  transactions  in  question,  but  his  dealings  with  other  cus- 
tomers. The  court  allowed  this,  except  as  to  the  names  of  the  other 
customers.  Held,  that  the  limitation  was  within  the  discretion  of  the 
court;  that  the  discretion  was  reasonably  exercised;  and  so,  there  was 
no  error. 

It  was  shown  what  books  were  kept  by  plaintiff.  Defendant  offered  to 
prove  by  experts  what  books  were  usually  kept  by  stock  brokers;  this 
was  excluded.     Held,  no  error. 

(Argued  December  22,  1898;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  December,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiffs,  who  were  stock 
brokers,  to  recover  a  loss  incurred  by  them  on  a  sale  of 
100  shares  of  Chicago  and  Northwest  common,  and  100  shares 
of  Ohio  Southern  stock,  which  they  claimed  to  have  purchased 
and  carried  for  defendant  on  a  margin. 
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The  complaint  alleged,  and  it  appeared,  that  on  September 
30, 1884,  defendant  deposited  with  plaintiffs  as  a  margin  $200, 
and  requested  them  to  purchase  for  him  100  shares  of  Ohio 
Southern  railroad  stock ;  that  on  October  3,  1884,  they  pur- 
chased said  stock  at  the  market  price,  which,  with  their  com- 
missions, amounted  to  $1,100 ;  that  on  October  7, 1884,  defend- 
ant deposited  $200  more  with  plaintiffs  and  requested  them 
to  purchase  for  him  100  shares  of  the  Chicago  and  Northwest 
railroad  stock ;  that  on  October  8,  1884,  plaintiffs  purchased 
the  same  at  the  market  price,  which,  with  their  commissions, 
amounted' to  $9,350;  that  defendant  gave  no  orders  to  plain- 
tiffs as  to  how  long  he  wished  them  to  caiTy  said  stocks; 
that  the  Chicago  and  Northwest  stock  having  fallen  in  price  so 
that  the  $200  and  $500  besides  were  lost,  plaintiffs,  on  October 
nineteenth,  sold  it  for  $8,575.  On  or  about  December  first 
plaintiffs  rendered  to  defendant  an  account  with  interest 
Adjusted  as  of  November  thirtieth,  showing  the  sale  and  a 
balance  then  due  of  $1,505.08,  with  100  shares  of  Ohio 
Southern  stock  on  hand,  worth  about  $950,  and  requested 
defendant  to  make  good  the  deficiency  by  remitting  to  them 
$500  or  $600  in  cash  ;  that  defendant  having  failed  to  do  so, 
on  January  17,  1885,  they  sent  him  notice  in  writing  that  if 
he  did  not  pay  them  $500  on  account  of  said  deficiency  before 
January  twenty-eighth  they  would  close  out  the  accoimt  by 
the  sale  of  said  stock. 

Defendant  having  failed  to  comply  with  their  demand, 
plaintiffs  sold  the  Ohio  Southern  stock,  and  a  judgment  was 
demanded  for  the  balance  due  plaintiffs  on  the  account. 

The  further  material  facts  are  stated  in  the  opinion. 

Joseph  A.  Shoudy  for  appellant.  The  plaintiffs  having 
acted  in  disregard  of  the  obligations  of  their  contract  with 
the  defendant,  could  not  recover  under  the  allegations  of  their 
complaint.  {Gillett  v.  W/iitmff,  120  N.  Y.  404.)  There  was 
no  proof  of  ratification  and  no  sufficient  evidence  to  go  to  the 
jury  upon  that  question.  {GlUett  v.  Whitmg,  120  N.  Y.  406 ; 
StUlwell  V.  M.  Z.  Im,  Co,^  72  id.  302;  Whitney  v.  MarieWy 
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88  id.  540.)    The  court  erred  in  restricting  the  defendant's 
right  of  cross-examination  of  the  witness  Gillett. 

Ira  D.  Warren  for  respondent.  The  court  instructed  the 
jury  that  such  sale  was  unauthorized  and  constituted  a  con- 
version of  this  stock,  and  then  instructed  the  jury  that  if 
after  the  stock  was  sold  and  after  defendant  had  a  knowledge 
of  the  whole  transaction  he  promised  to  pay  this  account,  that 
plaintiffs  were  entitled  to  recover.  This  was  correct.  {CHI- 
Utt  V.  Whiting^  120  N.  Y.  406.)  It  was  not  necessary  for 
defendant  to  know  the  legal  effect  of  his  promise  to  pay 
this  loss.  {G.  Bank  v.  Warren,  15  N.  Y.  577;  Rj/aU 
V.  Clarky  118  id.  567;  Hazard  v.  Spears,  2  Abb.  Cc. 
App.  Dec.  353 ;  Story  on  Agency,  §§  239-243 ;  De  Freest 
V.  Warner,  98  K  T.  217 ;  Way  v.  Sperry,  6  Cush.  238.) 

Finch,  J.  On  a  former  appeal  in  this  case  it  was  held  that 
the  broker's  sales  of  the  stock  bought  for  the  defendant  were 
unauthorized  for  lack  of  notice  of  the  time  and  place  of  sale, 
which  amounted  to  a  conversion,  and  that  such  unwarranted 
sales  destroyed  the  foundation  of  plaintiff's  claim,  and  left  him 
without  remedy  for  the  advances  made.  (120  N.  Y.  402.)  It 
is  now  insisted  that  the  Second  Division  of  this  court  in  so 
ruling  disregarded  earlier  decisions  to  the  contrary,  disturbed  a 
settled  doctrine,  and  left  it  impossible  to  reconcile  the  cases. 
{Gniman  v.  Smith,  81  N.  Y.  25 ;  Capron  v.  Thompson,  86 
id.  419 ;  Minor  v.  Beveridge,  67  Hun,  1.)  We  shall  certainly 
try  to  clear  the  doctrine  of  its  difficulties,  and  end  the  sup 
jwsed  collision  of  authorities  when  the  fit  occasion  comes ;  but 
to  make  the  effort  now  would  compel  us  to  go  entirely  outside 
of  the  very  different  question  involved  in  this  appeal.  For 
the  Second  Division  further  held,  referring  to  some  evidence 
appearing  in  the  record,  that  if  it  should  be  proved  that  after 
the  unauthorized  sales  had  been  made,  and  after  due  notice  of 
tliem  had  been  given  to  the  defendant,  and  after  an  account 
had  been  presented  embodying  the  result,  the  customer  prom- 
ised to  pay  the  resultant  loss  as  a  balance  due,  it  would  be  con- 
SioKELs— Vol.  XCVI.        10 
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elusive  upon  him,  and  justify  a  judgment  for  the  plaintiff ; 
and  the  case  has  been  tried  and  decided  on  that  theory.  The 
court  charged  the  jury  that  there  could  be  no  recovery  unless 
they  became  satisfied  that  such  promise  had  been  made 
with  full  knowledge  of  the  facts,  and  submitted  that  question, 
arising  upon  evidence  quite  contradictory,  as  the  substantial 
issue  to  be  determined.  What  remains  for  us  to  consider  is 
simply  whether  there  was  any  evidence  to  sustain  the  verdict, 
which  was  for  the  plaintiff,  and  whether  any  material  errors 
occurred  in  reaching  that  result.  , 

The  promise  of  the  defendant,  if  made,  can  operate  as  a 
waiver  of  the  right  to  notice,  or  as  a  ratification  of  the  method 
of  sale  adopted,  and  so  does  not  require  that  the  proof 
should  reach  .to  the  extent  of  an  account  stated,  a  denial  of 
which,  as  a  proven  fact,  f  uniishes  the  basis  for  the  appellant's 
principal  argument.  Without  an  actual  agreement  upon  a 
precise  balance,  and  a  promise  to  pay  that, as  such,  the  evidence 
may  still  show  a  promise  on  the  part  of  the  defendant  which 
necessarily  recognizes  and  ratifies  the  sales  made,  and  the 
method  which  the  broker  pursued. 

The  principal  loss  occurred  from  the  sale  of  the  North- 
western stock.  The  capital  advanced  for  its  purchase  by  the 
broker  was  over  eight  thousand  dollars,  and  the  loss  on  the 
sale  about  ten  per  cent,  with  only  a  margin  of  two  hundred 
dollars  to  apply  on  the  deficiency  :  while  the  Ohio  Southern 
cost  only  about  eleven  hundred  dollars,  which  its  own  margin 
of  two  hundred  dollars  fully  and  sufficiently  protected.  The 
Northwestern  stock  was  sold  on  or  about  October  18th,  1884, 
and  it  is  agreed  on  all  sides  that  on  the  2d  day  of  the  ensuing 
December  the  brokers  made  up  an  accofint  to  that  date  which 
showed  the  sale  made,  the  prices  given  and  received,  the 
amount  of  the  loss,  and  claimed  a  balance  due  from  defendant 
of  over  $1,600,  to  be  further  reduced  by  the  outcome  of  the 
Ohio  Southern  stock  still  remaining  on  liand.  With  the 
account  went  a  letter  calling  for  five  or  six  hundred  dollars  to 
apply  upon  the  deficiency,  and  as  an  approximate  sum  to 
cover  the  loss  which  could  not  be  precisely  ascertained  until  a 
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sale  of  the  Ohio  Southern.  This  account  and  letter  the 
defendant  received,  and  with  a  full  knowledge  of  the  sale 
made  and  the  price  reaHzed,  the  evidence  tends  to  show  that 
he  promised  to  pay  the  sum  demanded.  Making  no  objection 
to  the  sale,  raising  no  question  of  want  of  notice  to  him,  in  no 
manner  criticizing  the  broker's  action,  the  defendant  accepted 
the  result,  and  ratified  the  action  which  produced  it,  by 
promising  to  pay  the  deficiency.  As  it  respects  the  Nortli- 
westem  stock  there  is  abundant  evidence  to  sustain  the  con- 
clusion of  tlie  jury  that  the  defendant  waived  the  objection 
of  want  of  notice,  and  ratified  the  sale  made. 

The  case  is  equally  strong  as  to  the  later  sale  of  the  Ohio 
Southern.  That  was  sold  in  January  of  1885.  The  defend- 
ant admits  in  effect  that  he  received  a  notice  prior  thereto 
that  unless  he  made  good  the  deficiency  already  existing  by 
the  28th  of  January,  the  stock  would  be  closed  out.  He  thus 
had  substantial  notice  of  the  time  of  sale  and  opportunity  to 
protect  himself  if  he  pleased,  and  in  view  of  his  previous 
waiver  and  assent  to  th3  mode  of  sale  adopted,  a  more  precise 
or  pai'ticular  notice  was  hardly  requisite.  And  in  addition, 
there  is  again  proof  that  after  all  the  sales  were  made  and 
when  he  knew  they  were  made  lie  promised  to  pay  the 
resultant  loss.  He  denies  that,  but  his  cross-examination 
weakened  liis  credibility  and  the  conflict  of  testimony  wa& 
settled  by  the  verdict  of  the  jury. 

There  were  some  exceptions  taken  on  the  trial,  but  rather 
technical  than  substantial.  On  the  cross-examination  of  plain- 
tiff, the  counsel  for  the  defendant  sought  to  follow  through 
the  books  of  account  produced,  not  only  the  transaction  in 
question,  but  other  dealings  with  other  people,  for  the  avowed 
purpose  of  discrediting  the  alleged  purchase  of  the  brokers. 
That  had  been  positively  sworn  to  and  the  checks  used  had 
been  produced  and  identified.  Nevertheless,  the  court  allowed 
free  range  of  inquiry  except  as  to  the  names  of  the  other  cus- 
tomers, and  that  restriction  is  the  subject  of  an  exception.  I 
think  it  was  fairly  witliin  the  discretion  of  the  court  and  that 
such  discretion  was  reasonably  exercised. 
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The  oflfer  to  prove  by  an  expert  what  books  are  usnally  kept 
by  stockbrokers  was  clearly  inadmissible.  What  books  the 
plaintife  did  keep  was  shown,  and  what  had  become  of  them. 
If  there  was  basis  for  claiming  that  any  were  withheld,  the 
counsel  had  his  remedy  and  could  submit  his  inferences  to  the 

Passing  by  some  trivial  objections  based  on  the  form  of 
answers  made,  we  come  to  the  exception  to  the  court's  refusal 
MX)  charge  that,  "  to  make  the  defendant  liable  for  a  ratification 
of  an  unlawful  sale,  it  must  appear  to  the  satisfaction  of  the 
jury  that  he  knew  his  legal  rights."*.  What  rights  were  referred 
to,  or  how  the  plaintiff  was  to  prove  the  extent  of  defendant's 
legal  knowledge,  we  are  not  told,  nor  why  the  latter,  instead 
of  asserting  ignorance,  explicitly  declared  that  he  knew  plain- 
tiff had  violated  his  contract  by  selling  his,  defendant's,  prop- 
erty. No  ground  existed  for  such  a  charge,  even  if  in  any 
conceivable  case  it  could  be  justified.  It  cannot  be  necessary 
to  argue  seriously  that  there  was  no  error  in  the  court's  refusal^ 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Babtlett.  J.,  not  sitting. 

Judgment  affirmed. 


Jane  E.  McLaughlin,  Appellant,  v.  Edward  Webster  et  aL, 
as  Executors,  etc..  Respondents. 

In  an  action  to  recover  an  alleged  unliquidated  indebtedness,  the  defend- 
ant, under  a  plea  of  payment,  is  entitled  to  give  proof  of  any  valid  agree- 
ment between  the  parties  which  would  operate  to  discharge  the  debt. 

In  an  action  against  executors  to  recover  the  value  of  services  alleged  to 
have  been  rendered  the  deceased,  held,  that  defendants,  under  a  plea  of 
payment,  w^ere  entitled  to  prove  an  agreement  between  plaintiff  and 
the  testator  that  certain  devises  and  bequests  to  the  former  in  the  will 
of  the  latter  should  be  in  full  payment  and  discharge  of  any  claim 
for  such  services,  save  in  case  the  will  failed  to  be  admitted  to  probate; 
and  that  as  the  claim  was  unliquidated  and  of  a  character  that  could 
be  legally  discharged  by  such  an  agreement,  and  it  having  been  per- 
formed by  decedent,  and  the  provision  made  for  him  in  the  will  accepted 
by  plaintiff,  a  complete  defense  to  the  action  was  established. 
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The  referee  on  trial,  on  application  of  defendants'  counsel,  permitted 
the  answer  to  be  amended  by  alleging  the  agreement.  Held,  no  error ; 
that  while  the  amendment  was  unnecessary  the  referee  had  power  to 
allow  it.    (Code  Civ.  Pro.  §§  721.  722,  728.) 

On  the  trial,  one  of  the  executors,  defendants,  who  was  also  a  residuary 
legatee  under  the  will,  as  a  witness  for  the  defense,  testified  to  a  con- 
versation with  decedent,  in  the  presence  of  plaintiff.  This  was  objected 
to  as  incompetent  under  the  Code  of  Civil  Procedure  (§  829).  Held, 
untenable,  as  the  Code  simply  excluded  such  testimony  when  sought  to- 
be  given  against,  not  when  given,  as  here,  in  favor  of  the  personal 
representatives  of  the  deceased. 

(Argued  December  18,  1898;  decided  January  16,  1894.) 

Appeal  from  judginent  of  the  General  Term  of  the- 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  23,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  upon  a  claim  for  work, 
labor  and  services  alleged  to  have  been  rendered  by  plaintiff 
for  Eobert  Sherman,  defendants'  testator,  during  a  period  of 
thirty-eight  years. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WiUicmi  A.  SutTierla/nd  for  appellant.  Satisfaction  of  the 
debt  by  the  legacies  given  plaintiff  in  decedent's  will  is  not 
pleaded  as  a  defense.  {Patterson  v.  PattersoUy  13  Johns.  379 ; 
QuacJcenhush  v.  Ehh,  5  Barb.  469 ;  Todd  v.  Wehher^  95  N. 
T.  181,  193.)  An  agreement  to  pay  by  will,  and  its  execution 
by  the  testator  in  satisfaction  of  the  claim,  must  be  pleaded  in 
order  to  be  available.  It  is  new  matter.  (Code  Civ.  Pro. 
§  500,  subd.  2 ;  McKyring  v.  BuU,  16  N.  T.  297,  304 ;  Fort 
V.  Gooding,  9  Barb.  371 ;  WehU  v.  Butler,  12  Abb.  [N.  S.] 
139;  61  K  Y.  245;  Chapin  v.  Pratt,  49  N.  Y.  S.  K.  42; 
WaUace  v.  Blake,  40  id.  609  ;  Vail  v.  Z.  L  Ji.  li.  Co.,  106 
N.  Y.  283  ;  Seymour  v.  McKinstry,  Id.  230.)  The  lega- 
cies  given  under  the  will  are  not  expressed  to  be  in  satisfac- 
tion of  any  indebtedness,  nor  to  apply  upon  any  indebtedness. 
The  legacies,  therefore,   do  not    reduce  the    indebtedness. 
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{Adurm  v.  Olin,  61  Hun,  318  ;  Boughion  v.  Flint,  74  N.  Y. 
476 ;  Porter  v.  Dunn,  131  id.  314 ;  Reynolds  v.  Robinson^ 
82  id.  103 ;  Parker  v.  Cohen,  10  Allen,  82.)  If  the  wijl  itself 
does  not  expressly  make  the  legacies  a  payment  of  any  indebt- 
edness, the  clearest  and  most  unmistakable  proof  is  required 
of  an  agreement  between  the  testator  and  the  creditor  that  the 
•debt  should  be  so  extinguished  by  the  legacies.  {Porter  v. 
D\inn,  131  K  Y.  314;  Williams  v.  Orary,  4  Wend.  443 ; 
Reynolds  v.  Robinson,  82  N.  Y.  103 ;  Fort  v.  Gooding,  9 
Barb.  371 ;  Boughton  v.  Fliiit,  74  N.  Y.  482.)  If  the  court 
is  of  the  opinion  that  tlie  amendment  of  the  answer,  made  after 
the  case  was  summed  up,  changed  the  nature  of  the  pleading 
60  as  to  set  up  a  contract  to  pay  this  debt  by  will,  which  was 
fuliilled,  then  the  referee  committed  a  fatal  error  in  allowing 
the  amendment  against  the  objection  of  the  j>laintiff.  It  intro- 
duced a  new  and  inconsistent  defense.  (Code  Civ.  Pro.  §§  721, 
722,  723 ;  N.  S.  Co.  v.  Sheehan,  122  N.  Y.  462 ;  Freeman  v. 
Grant,  132  id.  22 ;  Dexter  v.  Ivins,  133  id.  551 ;  TLmg  Kong  x. 
Fmanuel,  44  N.  Y.  S.  R.  454 ;  Livermore  v.  Bainh^idge, 
14  Abb.  [N.  S.]  227;  Reedw,  McConnell,  133  JST.  Y.  425; 
Shaw  V.  Bryant,  47  N.  Y.  S.  E.  227 ;  McPherson  v.  Ron^ 
7ier,  IS  J.  &  S.  448 ;  Quinby  v.  Cl^Jlin,  77  X.  Y.  270 ;  Bald- 
win V.  Rood,  17  N.  Y.  S.  E.  517.)  It  is  no  defense  to  tliis 
exception  to  tlie  allowance  of  the  amendment  to  say  that  evi- 
dence was  allowed  to  come  before  the  referee  without  objec- 
tion which  tended  to  show  an  expectation  on  the  part  of  the 
plaintiff  to  be  provided  for  by  the  will  of  lier  employer, 
because  the  evidence  was  offered  to  disprove  the  contract  of 
employment  and  to  substantiate  the  defense  as  pleaded  that  the 
services  were  not  those  of  a  servant,  but  were  gratuitously 
rendered.  The  evidence  was  competent  upon  that  isvsue  and 
does  not  authorize  this  amendment  setting  up  an  entirely  dif- 
ferent and  inconsistent  defense.  {Dexter  v.  Ivins,  133  N.  Y. 
551;  Shaw  v.  Bryant,  47  K  Y.  S.  E.  227;  MePh^rson 
V.  Ronner,  8  J.  &  S.  448 ;  Quinhj  v.  Claflin,  77  N.  Y.  270.) 
The  referee  hajs  expressly  found  that  on  the  Ist  of  May,  1852, 
when  this  claim  commenced,  the  plaintiff  was  in  the  employ 
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•of  Robert  Sherman,  rendering  for  liira  and  at  liis  request 
liouseliold  services ;  and  that  an  agreement  was  at  that  time 
existing  between  Mr.  Sherman  and  this  plaintiff  that  he 
Avould  pay  her  for  the  services  which  she  was  then  rendering 
tlieir  fair  and  reasonable  value.  The  legal  presumption  is 
that  that  relation  and  that  contract  continued  during  the  entire 
j)eriod  covered  by  this  claim.  (1  Greenl.  on  Ev.  41,  42 ;  1 
Starkie  on  Ev.  36 ;  1  Phillips  on  Ev.  603 ;  WaZlrod  v.  Ball^ 
9  Barb.  271 ;  Cooper  v.  Dedrich,  22  id.  516 ;  Meyer  v.  Hal- 
lock,  2  Robt.  284 ;  Gilbert  v.  Conistoch,  93  N.  Y.  484.)  The 
fact  of  the  rendition  of  the  services  at  the  request  of  the 
testator  raises  the  presumption  of  a  promise  to  pay  what  those 
.services  were  worth.  {In  re  Merchant^  25  N.  T.  S.  R.  268 ; 
34  id.  1110;  Doremhvs  v.  Lott,  49  Hun,  284;  Thornton  v. 
Grange,  66  Barb.  507 ;  RJu>de8  v.  Stone,  44  N.  Y.  S.  R.  17 ; 
OdeU  V.  McKue,  13  Wkly.  Dig.  457.)  A  new  trial  should  be 
ordered  because  of  the  receipt  of  incompetent  evidence  upon 
the  trial  bearing  upon  the  questions  in  dispute.  {Taylor  v. 
Milgrum,  6  Civ.  Pro.  Rep.  235  ;  Gersman  v.  Wolf,  46  Hun, 
289;  Jlolcomb  v.  Jlolconib,  95  N.  Y.  316;  Herrington  v. 
Winn,  60  Hun,  235 ;  Brigham  v.  Gott,  3  K".  Y.  Supp.  518 ; 
Scott  V.  ScoU,  13  N.  Y.  S.  R.  202 ;  Smith  v.  Meagan,  40  Hun, 
401 ;  Rittenhouse  v.  Crevding,  38  N.  Y.  S.  R.  280 ;  In  re 
Dunham,  121  N.  Y.  575 ;  In  re  Bartholick,  35  N.  Y.  S.  R. 
730;  In  re  Eysman,  113  N.  Y.  62;  Finney  v.  Orth,  88  id. 
447.) 

J.  A.  Stull  for  respondent.  To  constitute  error  the  find- 
ings of  the  referee  must  be  not  only  inconsistent  but 
irreconcilable  with  each  other.  {Bonnell  v.  Griswold,  89 
X.  Y.  122;  Schwbiger  v.  Raymond,  83  id.  192;  Redfidd 
V.  Redjidd,  110  id.  671.)  The  point  taken  by  the  appellant 
at  General  Term,  that  the  decision  of  the  referee  does  not 
confonn  to  the  allegations  of  the  answer  as  amended  on  the 
trial,  suggests  no  error  for  which  the  judgment  should  be 
reversed  or  a  new  trial  granted.  (Code  Civ.  Pro.  §§  519, 
539,  540,  723 ;  Fooi^  v.  Roberts,  7  Robt.  17 ;  Iloiodoin  v. 
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Cole7nw7ij  3  Abb.  Pr.  431 ;  Ilarrower  v.  Heathy  19  Bar!>. 
331 ;  Cady  v.  All^ii,  22  id.  388 ;  Hudson  v.  &voan,  1  Abb. 
[N.  C]  324;  A".  Z.  Ins.  Co.  v.  NeUon,  Td.  181;  //ar/vV 
V.  Tunhridge^  83  N.  Y.  92;  Bartholoriiew  v.  Lyon^  67 
Barb.  86 ;  Buckingham  v.  Dickinson,  54  N.  Y.  682 ;  //(>^- 
man  V.  iT.  F.,  L.  E.  &  W.  B.  B.  Co,,  18  J.  &  S.  408 ; 
Van  Ness  v.  Bush,  14  Abb.  Pr.  33;  Copeland  v.  J.  M, 
Co.,  19  N.  Y.  S.  K.  212 ;  Walsh  v.  B.  S.  Bank,  26  id.  95.) 
Upon  the  actual  state  of  facts,  and  in  the  absence  of  any 
contract  to  pay  her  wages  as  a  mere  employee,  the  plaintiff 
conld  not  recover  in  this  action.  {Jacohson  v.  La  Grange,  3 
Johns.  200 ;  Shakspeare  v.  Markham,  10  Hun,  311 ;  Patter- 
son V.  Patterson,  13  Jolms.  379  ;  Dye  v.  Kerr,  15  Barb.  444 ; 
Williams  v.  Hutchinson,  3  N.  Y.  312;  5  Barb.  123;  Bobin- 
son  V.  Cushmayi,  2  Den.  149;  Wilcox  v.  Wilcox,  48  Barb. 
327 ;  Andrews  v.  Foster,  17  Vt.  556 ;  Fitch  v.  Peckham,  10 
id.  150.)  None  of  the  exceptions  taken  by  plaintiff  on  the 
trial  to  the  admission  or  rejection  of  evidence,  were  valid  or 
well  taken.  {Tlolcornh  v.  Camphell,  118  N.  Y.  46;  Titus  v. 
O'Connor,  18  Ilun,  373;  Pinneyy,  Orth,  88  X.  Y.  447; 
McKenna  v.  Bolger,  37  Uun,  526 ;  Tomlinson  v.  Seifert,  2 
N.  Y.  S.  K.  283.)  The  amendment  of  the  answer  on  the 
trial  by  the  insertion  of  a  single  phrase  was  properly  granted, 
and  the  exception  thereto  was  not  well  taken.  (Code  Civ. 
Pro.  §§  519,  539,  540,  723,  1018 ;  Hunter  v.  H,  B.  I.  c&  M. 
Co.,  20  Barb.  493;  Myer  v.  Fliegel,  34  How.  Pr.  434; 
Fnright  v.  Seymour,  8  X.  Y.  S.  R.  356 ;  Van  Ness  v.  Bush, 
14  Abb.  Pr.  33 ;  Fegg  v.  Edwards,  20  Hun,  90 ;  Smith  v. 
Bathhum,  13  id.  47;  75  N.  Y.  122;  Chapin  v.  Dobson,  78 
id.  74 ;  Peysor  v.  Wendt,  87  X.  Y.  322  ;  0.  S.  Co.  v.  Otis,  15 
Wkly.  Dig.  165 ;  Price  v.  Broion,  112  X.  Y.  677.) 

O'Bkien,  J.  The  defendants  are  the  executors  of  the  will 
of  Robert  Sherman,  who  died  on  the  26th  of  December,  1890. 
About  the  year  1844  the  plaintiff,  then  a  girl  less  than  eleven 
years  of  age,  went  to  live  in  the  family  of  the  deceased,  her 
father  having  died  some  years  before,  and  her  mother  in  that 
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year.  During  the  first  four  jears  she  attended  school  a  part 
of  the  time.  In  the  year  1856  tlie  decedent's  wife  died,  and 
subsequently  liis  two  only  cliildren,  who  were  born  after  the 
plaintiff  became  a  member  of  his  household.  After  the  death 
of  the  children  tlie  family  consisted  of  the  decedent  and  the 
plaintiff  and  such  other  hired  lielp  as  became  necessary  in  the 
conduct  and  management  of  a  small  farm.  The  plaintiff,  dur- 
ing all  the  time  up  to  the  death  of  the  testator,  was  treated  by 
liim  and  by  her  friends  and  acquaintances  as  a  member  of  his 
family.  He  paid  to  her,  from  time  to  time,  various  small  sums 
of  money,  and,  during  the  last  six  months  of  his  life,  in  differ- 
ent amounts,  the  sum  of  $1,000.  She  seems  to  have  been  a 
saving  and  prudent  woman,  for  at  the  time  of  the  death  of  vhe 
testator  she  had  on  deposit  to  her  credit  in  bank  the  sum  of 
$3,000.  During  the  life  of  the  decedent  she  kept  no  books 
of  account,  made  no  demand  for  compensation,  and  nothing 
appears  to  indicate  that  the  parties  occupied  any  such  relations 
to  each  other  as  master  and  servant  or  debtor  and  creditor. 
The  plaintiff  is  described  by  the  testator  in  his  wnll  as  his 
adopted  daughter,  and  in  that  instrument  he  made  for  her  the 
following  provisions :  The  sum  of  one  thousand  dollars  abso- 
lutely, the  income  on  $8,000  during  her  life,  and  the  use,  during 
her  life,  of  the  homestead  and  land,  consisting  of  one  and  a 
half  acres,  where  he  lived  and  died,  together  with  the  house- 
hold furniture,  fixtures,  provisions  and  family  supplies,  and 
also  the  right,  at  her  election,  of  burial  in  the  family  lot  in  the 
cemetery.  These  bequests  not  only  show  that  the  deceased 
intended  to  and  did  make  substantial  provisions  for  the  com- 
fortable support  of  the  plaintiff,  in  view  of  his  condition  and 
circumstances  in  life,  but  also  that  the  relations  between  them 
were  regarded  as  that  of  parent  and  child  rather  than  that  of 
master  and  servant.  The  plaintiff  brought  this  action  against 
the  executors  to  recover  the  value  of  her  services  for  thirty- 
eight  years,  from  the  year  1852  to  the  year  1890,  when  the 
testator  died,  and  the  various  sums  received  by  the  plaintiff, 
from  time  to  time,  are  treated  as  payments  upon  tlie  debt 
sufficient  to  avoid  the  Statute  of  Limitations.  The  answer, 
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besides  putting  in  issue  all  the  material  facts  upon  which  the 
claim  is  based,  and  interposing  the  Statute  of  Limitations  as  a 
bar,  alleged  payment  and  set  up  the  provisions  of  the  will  as 
a  defense.  The  learned  referee  before  whom  the  cause  was 
tried  I'eported  in  favor  of  the  defendants,  and  found,  as  a  fact, 
that  ])i'ior  to  the  death  of  the  testator  it  was  mutually  agreed 
between  him  and  the  plaintiff  that  the  bequests  and  devises  in 
her  favor  contained  in  the  will,  added  to  the  payments  and 
benefits  received  from  him  during  his  lifetime,  should  be  in  full 
payment,  discharge  and  acquittance  of  all  claims  and  demands 
by  her  for  compensation  for  any  labor  or  services  rendered  by 
her  during  the  period  stated  in  the  complaint,  except  upon  the 
contingency  which  both  plaintiff  and  decedent  stated  that  they 
feared  might  happen,  that  for  any  reason  the  will  and  codicil 
might  fail  to  be  admitted  to  probate.  The  will  was  admitted 
to  probate,  and  the  plaintiff  claims  all  benefits  under  it,  as  well 
as  the  right  to  a  recovery  in  this  action.  Assuming  that  this 
finding  is  warmnted  by  the  evidence,  it  imports  that  the  plain- 
tiff and  the  deceased  agreed  and  intended  that  the  provisions 
of  the  will,  if  they  became  operative,  should  discharge  any 
debt  that  existed  in  lier  favor,  and  that  no  independent  claim 
as  a  ci'editor  should  survive  against  the  estate.  {Sheldon  v* 
Sheldon^  133  N,  Y.  4.)  These  provisions  having  taken  effect 
according  to  the  intention  of  the  parties,  they  furnish  a  com- 
plete defense  to  this  action.  We  think  that  the  finding  was  not 
only  warranted,  but  was  a  reasonable  and  just  conclusion  from 
all  t\\e  facts  and  circumstances  disclosed  upon  the  trial.  The 
two  persons  who  knew  most  about  the  actual  facts  could  not 
testify.  The  mouth  of  one  was  closed  by  death  and  the  other 
by  the  statutory  disqualification,  and  the  referee  had  to  base 
his  conclusions  upon  a  variety  of  facts  and  circumstances  that 
appeared  in  the  case,  as  well  as  upon  the  testimony  of  several 
witnesses  who  were  able  to  give  more  or  less  light  in  the  pro- 
gress of  the  inquiry.  It  is  not  necessary  to  comment  upon  the 
evidence  or  to  point  out  the  inferences  which  could  properly 
be  drawn  from  it.  It  is  suflScient  to  say  that,  in  our  opinion, 
it  amply  justified  the  view  taken  by  t\ie  referee  as  to  the  facta, 
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and  under  the  limitations  which  the  law  lias  imposed  upon  tlie 
power  of  this  court  over  the  facts  in  controversy,  tlie  finding 
must  be  deemed  conclusive. 

The  record  contains  numerous  exceptions,  many  of  which 
have  been  pressed  by  the  learned  counsel  for  the  plaintiflF,  as 
grounds  of  reversal,  with  much  force  and  earnestness.  Most 
of  tliem  are  obviously  untenable,  but  a  few  are  of  sufficient 
importance  to  require  some  notice.  The  tii'st  objection  is  that 
the  finding  of  fact  upon  wliich  the  referee  based  his  legal  con- 
clusions in  favor  of  the  defendant  was  outside  the  pleadings. 
It  is  doubtless  true  tliat  a  material  fact  found  by  a  court  or 
referee  must  not  only  be  sustained  by  jjroof  but  by  pleading 
as  well.  But  tlie  defendants  had  pleaded  payment  generally, 
and  under  that  defense  were  entitled  to  give  proof  of  any 
agreement  between  the  parties  in  the  lifetime  of  the  testator 
that  operated  to  discharge  the  debt.  It  is  not  necessary  gen- 
erally to  state  the  particular  manner  in  which  the  obligation 
was  extinguished.  Any  valuable  consideration  moving  from 
the  debtor  to  the  creditor  w^hich  the  parties  agree  shall  operate 
to  satisfy  the  debt  will  be  given  that  effect,  in  the  absence  of 
fraud  or  mistake,  especially  in  the  case  of  debts  unsettled  and 
unliquidated.  When  parties  agree  that  a  debt  shall  be  deemed 
paid  and  satisfied  by  a  provision  in  favor  of  the  creditor  in  a 
will,  and  that  provision  is  made  and  the  creditor  has  received 
the  benefit  of  it,  I  see  no  reason  to  doubt  that  the  facts  may 
be  shown  under  a  pleading  alleging  payment  or  satisfaction 
generally.  But  the  referee  at  tlie  trial,  on  the  application  of 
the  counsel  for  the  defendant,  permitted  the  answer  to  be 
amended  by  alleging  the  agreement  to  cimipensate  the  plain- 
tiff by  provision  for  that  purpose  in  his  will,  and  another  of 
the  exceptions  challenges  the  power  of  the  referee  at  the  trial 
to  allow  such  an  amendment  under  the  Code  (§§  721,  722, 
723).  This  amendment  made  no  substantial  change  in  the 
nature  of  the  defense.  It  was  but  an  amplification  of  the 
plea  of  payment  originally  set  uj)  by  stating  the  manner  in 
which  it  was  made,  and  while  perhap  unnecessary,  the 
referee  had  power  to  allow  it.     The  plaintiff's  counsel  com- 
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plains  that  tliis  was  done  after  the  proofs  were  all  in,  upon 
some  other  theory,  K  the  power  existed  the  time  and  manner 
of  its  exercise  was  within  the  discretion  of  the  referee,  and  it 
cannot  be  doubted  that  power  existed  to  conform  the  pleadings 
to  the  proofs.  (Code,  §§  539,  540,  541.)  There  was  no  claim 
that  the  plaintiff  was  in  any  way  prejudiced  by  the  amend- 
ment in  the  production  of  her  proofs,  and  it  does  not  appear 
that  she  made  any  application  to  open  the  case  and  give 
further  proof,  which  was  clearly  within  the  power  of  the 
referee  to  grant.  It  is  further  urged  that  the  answer,  even  as 
amended,  or  the  proofs  given,  do  not  show  that  the  provisions 
of  the  will  were  equivalent  to  the  debt  then  due.  The  parties 
had  the  right  to  agree  between  themselves  what  was  the  plain- 
tiff's just  due.  The  claim  was  unliquidated  and  of  such  a 
character  that  it  could  be  legally  discharged  by  such  an  agree- 
ment as  the  referee  found,  and  this  agreement  having  been 
executed  by  the  decedent  and  accepted  by  the  plaintiff  it 
operates  to  extinguish  the  claim.  The  agreement  not  only 
provided  for  the  manner  of  payment,  but  in  legal  effect  liqui- 
dated and  adjusted  the  amount  of  the  debt.  The  finding 
fairly  implies  that  the  nature,  character  and  extent  of  the  pro- 
visions for  her  benefit  contained  in  the  will  were  known  by  or 
communicated  to  the  plaintiff  before  the  death  of  the  testator, 
and  that  with  such  knowledge  she  agreed  to  accept  them  in 
satisfaction  of  her  claim.  No  change  having  been  made  ia 
the  will  the  plaintiff  has  now  just  what  she  agreed  to  take,  and 
I  see  no  reason  why  such  an  agreement  does  not  bind  her  in 
law  and  equity. 

At  the  trial  one  of  the  executors,  defendants,  who  was  also 
a  residuary  legatee  under  the  will,  was  called  and  examined 
as  a  witness  for  the  defense.  He  testified  that  in  the  early 
part  of  the  month  of  October,  before  the  death  of  the  testator, 
lie  had  a  conversation  with  the  deceased,  in  the  presence  of 
the  plaintiff,  in  which,  among  other  things,  he  told  the  witness 
what  provisions  he  had  made  in  his  will  in  favor  of  the  plain- 
tiff, and  also  that  she  had  accumulated  already,  by  living  in 
his  family,  four  or  five  thousand  dollars.     This  testimony  was 
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objected  to  by  plaintiffs  counsel  as  incompetent  under  §  829 
of  the  Code.  The  referee  overruled  the  objection  and  the 
plaintiff  excepted.  The  objection  was  not  well  taken.  The 
witness  gave  testimony  and  was  examined,  not  against  but  in 
favor  of  the  personal  representatives  of  the  deceased,  con- 
cerning a  personal  transaction  or  communication  between  him 
and  the  deceased,  ui  the  presence  of  the  plaintiff.  The  exec- 
utor was  examined  in  his  own  behalf  with  respect  to  the  con- 
versation, and  such  testimony  is  not  prohibited  by  this  section 
of  the  Code.  The  plaintiff  then  became  a  competent  witness 
to  testify  in  her  own  behalf  in  regard  to  the  same  transaction 
and  to  deny  or  explain  the  testimony  of  the  executor  if  she 
could.  This  section  prohibits  parties  from  giving  testimony 
in  their  own  behalf  or  interest  cujaitu^i  the  pei^sonal  repre- 
sentatives of  a  deceased  person,  concerning  a  personal  transac- 
tion or  communication  witli  the  deceased,  but  it  does  not 
prohibit  an  executor  or  administrator,  who  is  a  party  to  the 
suit,  from  being  examined  in  favor  of  the  estate  touching  such 
a  transaction,  when  the  adverse  party  was  present  partici- 
pating, and  when  it  is  otherwise  competent.  It  opens  the 
door  for  the  admission  of  testimony  from  adverse  parties  that 
would  otherwise  be  excluded,  but  if  the  personal  represent- 
atives of  the  deceased  elect  to  take  such  risk  they  have  the 
right  to  do  so.  This  applies  not  only  to  the  exception  men- 
tioned, but  to  some  others  appearing  on  the  record,  and  it  is, 
therefore,  unnecessary  to  discuss  them  specially.  The  plain- 
tiff's counsel  offered  to  show  by  a  witness  that  a  person  sitting 
at  a  table  in  the  sitting  room  could  not  hear  the  conversation 
on  the  porch  in  front  of  the  room  between  the  deceased  and 
the  executor  which  the  latter  testified  to.  The  referee 
excluded  the  proof  offered  and  there  was  an  exception.  We 
do  not  think  that  this  ruling  presents  such  an  error  of  law  as 
calls  for  a  revei'sal,  for  the  reasons :  (i)  The  plaintiff  could 
have  been  sworn  on  this  point,  and  could  of  course  have 
settled  the  question,  so  far  as  she  was  concerned,  whether  or 
not  she  actually  heard  the  conversation  or  was  present  as  the 
witness  said  she  was.     (2)  The  location  and  distances  were 
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fully  described,  and  the  referee  could  draw  the  conclusion  as 
well  as  the  witness.  The  question  called  for  an  opinion  which 
depended  upon  so  many  conditions  that  it  could  not  he 
regarded  as  anything  more  than  mere  speculation.  (3)  The 
testimony  of  the  executor  was  that  she  was  actually  present, 
or  at  least  at  a  door  leading  to  the  porch  closed  only  by  a  Avire 
screen,  and  the  opinion  of  a  witness  as  to  whether  she  could 
or  could  not  hear  the  conversation  when  located  at  another 
and  more  distant  point  in  the  room  was  not  admissible.  It  is 
unnecessary  to  discuss  the  other  exceptions  in  the  case.  They 
were  cori'ectly  disposed  of  in  the  court  below,  and  even  if 
some  of  the  rulings  against  which  they  were  directed  were 
open  to  criticism  the  plaintiff  could  not  possibly  have  been 
prejudiced  thereby. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


HI  ~86l  
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170  1315       ^^^  People  ex  rel.  Anna  M.  Hoffman,  Appellant,  v.  The 

BoAKD  OF  Education  of  tue  City  of  New  York  et  aL, 

Kespondents. 

While  after  appeal  to  this  court,  in  all  matters  pertaining  to  the  appeal 
itself  and  to  tlie  proper  hearing  of,  as  well  as  all  applications  which 
by  statute  may  be  made  to  this  court,  it  has  jurisdiction,  as  to  all  other 
applications  the  case  is  to  be  regarded  as  still  pending  in  the  court  of 
original  Jurisdiction,  and  such  applications  should  be  made  to  that 
court. 

Where,  therefore,  after  appeal  to  this  court  the  appellant's  attorneys  at 
her  request  substituted  another  in  their  place,  held,  that  a  motion  for 
order  directing  the  former  attorneys  to  turn  over  the  papers  in  the  case 
to  the  substituted  attorney  was  not  properly  made  here,  but  should 
have  been  made  in  the  court  below. 

(Argued  January  15,  1894;  decided  January  23,  1894.) 

This  was  a  motion  for  an  order  directing  the  former 
attorneys  of  the  relator  to  deliver  to  her  present  attorney 
certain  pai)ers. 
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Henri/  Schmitt  for  motion. 

Nelson  J.  Waterhury  and  Nelson  J.  Waterhury^  Jr.j 
opposed. 

Per  Curmm,  The  relator  retained  attorneys  in  this  pro- 
ceeding, who  appeared  for  her  in  the  court  below  and  who  in 
her  behalf  appealed  to  this  court  from  an  adverse  determina- 
tion of  the  proceeding  in  that  court.  Subsequent  to  the  appeal 
the  relator's  attorneys,  at  her  request,  substituted  another  in 
their  place.  The  attorney  thus  substituted,  upon  an  affidavit 
that  he  had  demanded  from  the  former  attonieys  certain  papei's 
in  the  case  which  they  had  failed  to  deliver,  has  noticed  a  motion 
in  this  court  for  an  order  directing  the  former  attorneys  to 
deliver  such  papers  to  him.  They  have,  in  opposition  to  such 
motion,  presented  an  affidavit  in  which  one  of  them  swears 
that  he  has  in  fact  delivered  to  the  relator  personally  all  tlie 
material  papers  in  the  case  which  could  be  found  in  their  pos- 
session, and  that  tlie  only  papers  left  are  some  imimportant 
ones,  such  as  notices  of  argument  and  old  stipulations  to  put 
over  the  case. 

Tliis  wonld  prt>bably  be  a  sufficient  answer  to  the  motion  if 
it  were  properly  here  for  us  to  decide.  But  upon  an  appeal  to 
this  court  the  record  itself  is  not  transmitted,  and  the  case,  for 
all  general  purposes,  still  remains  in  the  court  of  original  juris- 
diction. A  transcript  only  of  the  record  is  sent  here.  In  all 
matters  pertaining  to  the  appeal  itself,  and  to  the  proper  hear- 
ing thereof,  this  court  has  jurisdiction,  and  also  in  regard  to 
all  applications  which  by  statute  may  be  made  to  this  court 
after  the  taking  of  an  appeal,  but  as  to  all  other  applications 
the  case  is  regarded  as  still  pending  in  the  court  of  original 
jurisdiction,  and  such  applications  should  be  made  to  that 
court. 

The  motion  is,  tlierefore,  denied,  with  ten  dollars  costs,  Avitli 
liberty  to  renew  in  the  court  below  if  relator  should  be  so 
advised. 

All  concur. 

Motion  denied. 
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Elizabeth  D.  De  Lancey,  Respondent,  v.  Henry  Piepgras, 
Impleaded,  etc..  Appellant. 

Same,  Eespondent,  v.  Same,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

Where  a  party  has  obtained  an  undue  advantage  by  using  an  order  of  the 
court  for  a  purpose  contrary  to  its  spirit  and  intention,  and  which  could 
and  would  have  been  guarded  against  had  the  unlawful  purpose  been 
disclosed  when  the  oi*der  was  made,  the  court  has  power  to  modify  or 
amend  the  order,  or  grant  a  new  order,  to  correct  the  abuse  of  the  former 
one.- 

This  court  may  not  review  even  a  void  order  in  an  action  when  it  does  not 
affect  a  substantial  right. 

After  judgment  in  an  action  of  ejectment  an  order  was  granted  under  the 
Code  of  Civil  Procedure  (§  152,5),  setting  aside  the  judgment  and  grant- 
ing a  new  triHl.  Subsequently,  on  motion  of  defendant,  an  order  was 
granted  setting  aside  said  prior  order,  amending  and  modifying  the 
judgment  and  execution,  with  leave  to  apply  again  for  leave  to  vacate 
the  amended  judgment  for  the  purposes  of  a  new  trial,  but  refusing  to 
set  aside  the  execution,  under  whicli  plaintiff  had  been  put  in  possession. 
On  appeal  from  the  order,  heM,  that  it  was  one  addressed  to  the  discre- 
tion of  the  court  below  and  so  was  not  renewable  here.  (Code  Civ. 
Pro.  §  190.) 

After  defendant  had  secured  the  amendment  to  the  judgment  and  execu- 
tion he  again  resumed  possession  of  the  premises  and  excluded  plaintiff 
therefrom  by  force.  Upon  application  of  the  latter,  defendant  was 
ordered  forthwith  to  restore  such  possession,  and  thereafter  to  desist 
from  any  physical  resistance  or  interference  with  plaintiff's  possession. 
JIM,  that  the  making  of  the  order  was  within  the  power  of  the  court; 
that  plaintiff  was  not  required  to  resort  to  some  new  and  independent 
action  or  proceeding  to  regain  possession. 

Reported  below,  73  Hun,  607,  608,  610. 

(Argued  January  15,  1894 ;  decideil  January  23,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fiecond  judicial  de2)artment,  made  December  6, 
181^3,  which  affirmed  an  order  of  Special  Term  made  on  appli- 
cation of  defendant  Pie])gra8. 

That  order  vacated  a  prior  order  setting  aside  judgment 
herein  and  granting  a  new  trial,  under  section  1525  of  the 
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f 'ode  of  Civil  Procedure,  modified  and  amended  said  judgment 
nunc  pro  trmc,  amended  execution  to  conform  to  the  amended 
judgment,  gave  said  defendant  leave  to  renew  his  motion  to 
vacate  judgment  and  for  a  new  trial,  or  to  make  such  other 
application  as  he  may  be  advised,  but  refused  to  set  aside  the 
execution. 

Also,  appeal  in  same  action  from  order  of  same  General 
Term,  made  December  6,  1893,  which  affirmed  an  order  of 
Special  Term,  directing  the  defendant  Ilenry  Piepgras  to 
restore  to  plaintiff  and  the  defendant  John  Hunter  posses- 
sion of  the  premises  described  in  the  complaint. 

Also,  appeal  in  same  action  from  order  of  same  General 
Term,  made  December  6,  1893,^  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  set  aside  an  order  of  Sj)ecial 
Term,  directing  restoration  of  possession  of  the  premises  in 
suit  to  plaintiff  and  said  defendant  John  Hunter. 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  docks  and  lands  under  water  at  City  Island,  West- 
cliester  county.  The  case  is  reported  on  a  former  api)eal  (138 
^\T.26).     '      . 

The  present  appeals  relate  to  orders  subsequently  made  in 
caiTying  out  the  judgment. 

The  facts,  so  far  as  material  to  these  appeals,  are  stated  in 
the  opinion. 

George  A.  Black  for  api^iellant  on  first  ap2)eal.  The  power 
of  the  Supreme  Court  is  limited.  (Code  Civ.  Pro.  §  194:.)  So 
far  as  the  grant  to  Palmer  was  in  derogation  of  the  right  of  the 
upland  owner  it  was  void.  {De  Lanoey  v.  Piepgras,  138  X.  Y. 
47.)  The  plaintiff's  contention  is  that  the  moment  Piepgras  or 
his  grantors  erected  a  wharf,  or  built  a  marine  railway,  that 
moment  the  exception  as  to  the  parts  of  the  premises  on 
M'hich  wharves  or  buildings  are  erected  took  effect.  This  is 
untenable.  {Rnmney  y,  N,  Y,  cfc  X.  E.  li,  li.  Co,,  133  X. 
Y.  79 ;  St.  Louis  v.  liutz,  138  U.  S.  240 ;  L  C.  J?.  li.  Co,  v. 
Illinois,  U6  id.  387;  SniHh  v.  Levinn.%  8  X.  Y.  473.)  As 
the  owner  of  the  upland  has  the  right  to  build  a  dock  or  obtain 
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access  to  the  navigable  waters  of  the  channel  by  marine  rail- 
ways, this  right,  which  is  declared  by  all  the  cases  to  be  vahi- 
able  and  to  be  his  property,  cannot  be  taken  from  him  l)y  the 
state  making  a  grant  of  its  title  to  the  land  under  water  to  an 
individual.  Every  such  grant  must  be  subject  to  the  same 
rights  of  the  riparian  proprietor,  and  cannot,  as  said  in  tlie 
above  caae,' ''  authorize  A.  to  erect  a  wharf  in  front  of  tlie 
lands  of  B."  {PearHoll  v.  Post,  20  Wend.  132  ;  22  id.  42.*).) 
Piepgras'  riparian  rights  are  appurtenant  to  tlie  ownership  of 
the  upland,  and  inseparable  therefrom.  {B,  M.  Co,  v.  B,  /. 
Works,  129  N.  Y.  155 ;  PeopU  ex  reL  B.  v.  Corrirs.  of  Land 
OJioe,  135  id.  447;  /.  C.  R,  R,  Co.  v.  Illhwis,  146  V.  S. 
445;  Saimdersv.  N.  Y.  cfe  //.  R,  R,  Co.,  71  Ilun,  1«0.) 
The  judgment  of  the  Court  of  Appeals  sliould  be  enforced 
according  to  law.  (  White' s- Bank  v.  Nichols,  64  N.  Y,  65  ; 
Hollmoay  v.  Southmayd,  139  id.  402 ;  138  id.  415 ;  City  of 
Cincinnati  v.  Whii^,  6  Pet.  442.)  The  only  judgment  the 
Supreme  Court  had  a  right  to  enter  was  one  in  strict  con- 
formity to  the  judgment  of  this  court,  and  it  had  no  power  to 
issue  an  execution  which  did  not  strictly  conform  thereto. 
{Ruckmcm  v.  Cowell,  1  X.  Y.  505 ;  Kerr  v.  Mount,  2S  id. 
658.)  The  execution  was  void  for  statutory  defects.  (C^ode 
Civ.  Pro.  §  136(>.)  The  Special  Term  had  no  power  to  amtnid 
the  execution.  {In  re  Bradn^r,  87  X,  Y.  171.)  The  Special 
TeiTii,  in  amending  the  execution,  acted  of  its  own  motion^ 
and  in  that  respect  was  without  authority.  (  Wfte^eUr  v.  Em^- 
luth,  121  N.  Y.  241  ;  Alexander  v.  listen,  1  Caines,  152.) 
The  motion  to  set  aside  tliis  void  execution  involved  a  sul)- 
stantial  right  and  was  fully  authorized.  {Kainp  v.  Kamp^  59 
N.  Y.  223;  Domjlas  v.  llaherstro,  88  id.  618;  Peo2>h  v. 
Ames,  35  id.  4S2.) 

Oeorge  A.  Blaek  for  a])[K3llant  on  second  appeal.  The 
power  of  the  court  to  grant  an  injunction  by  order  is  strictly 
statutory.  {E.  R.  Co.  w  Rnmseu^  45  N.  Y.  637.)  The  (\)(le 
gives  the  power  to  grant  an  order  in  the  cases  therein  sj>eci- 
lied,  with  an  exception  which  excludes  this  case.     (C^ode  Civ, 
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Pro.  §  1675.)  Upon  the  merits  the  court  should  not  have 
naade  the  order.  (De  Lancey  v.  Piepgras^  138  N.  Y.  47 ; 
Rurasey  v.  R,  R.  Co.^  133  id.  79  ;  Whitens  Bank  v.  NichoU, 
64  id.  65.) 

George  A,  Bldck  for  appellant  on  third  appeal.  The  court 
had  no  jurisdiction  to  make  the  order  of  July  22,  1898,  and  it 
was  consequently  void  and  should  have  been  vacated.  (E.  R. 
Co,  V.  Rmnsey^  45  N.  Y.  637 ;  Spears  v.  Matthews^  Q%  id. 
127;  Code  Civ.  Pro.  §§  194,  1240,  1364,  1366,  1373.)  The 
right  to  enjoin  is  limited  to  the  statutory  cases,  and  is  not 
made  a  substitute  for  contempt  proceedings  by  any  provision 
of  law.  {Matter  of  an  Attorney,  83  N.  Y.  168.)  Whatever 
legal  rights  Piepgras  has  the  court  was  bound  to  accord  him 
even  though  it  involved  the  determination  that  another  judge 
had  exceeded  his  jurisdiction.  {People  v.  Liscomh^  60  N.  Y. 
570;  People  v.  Frey^  100  id.  24;  Ferguson  v.  Crawford^ 
70  id.  263 ;  Kamp  v.  Kamj),  59  id.  212.) 

Walter  D,  Edbnonds  and  John  Hunter ^  Jr,^  for  respondents 
on  first  appeal.  This  appeal  should  be  dismissed,  because  the 
order  appealed  from  was  in  all  respects  within  the  power  and 
discretion  of  the  court  below,  and  did  not  affect  a  substantial 
right.  {Bank  of  Genesee  v.  Spencer,  18  N.  Y.  150,  151,  152, 
154 ;  Underwood  v.  Green,  56  id.  247,  249  ;  Bennett  v.  More- 
house, 42  id.  189,  191 ;  Whitney  v.  Townsend,  67  id.  40,  43; 
Van  Slyke  v.  ITyatt,  46  id.  259,  262 ;  Arthur  \.  Griswold,  60 
id.  143,  146  ;  uY.  S.  cfe  Z.  Bank  v.  M.  N.  Bank,  89  id.  441.) 
The  judgment  of  the  Supreme  Court,  entered  June  26,  1893, 
strictly  complied,  in  all  matters  of  substance,  with  the  judg- 
ment of  this  court  and  the  directions  contained  in  its  remitti- 
tur; therefore,  appellant  could  sustain  no  injury  by  reason  of 
the  execution  issued  in  conformity  with  said  judgment.  ( 138 
N.  Y.  47.)  The  unanimous  refusal  of  all  the  judges  below  to 
set  aside  the  execution  and  proceedings  thereunder  was  proper. 
(Code  Civ.  Pro.  §§1373,  1529;  64  N.  Y.  65.)  The  amend- 
ment of  the  execution  nnnr  pro  ttmc  was  within  the  power  of 
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the  court  and  no  abuse  of  its  discretion.  It  aflFected  no  sub- 
stantial right  and  is  not  appealable.  {Strong  v.  City  of 
Brooklyn,  68  N.  Y.  1,  11 ;  Code  Civ.  Pro.  §§  721,  722,  723 ; 
Douglas  v.  Eaberatro,  88  N.  Y.  611,  618 ;  iT.  Y.  I.  Co.  v. 
N.  W,  Ins.  Co.,  23  id.  351,  361 ;  Bank  of  Genesee  v.  Sjfen- 
cer,  18  id.  150.)  The  order  of  July  17,  1893,  appealed  from, 
was  proper,  because  the  execution,  in  its  original  form,  as  well 
as  the  proceedings  had  thereunder,  were  incapable  of  injuri- 
ously affecting  any  of  the  appellant's  substantial  rights. 
{Morgan  v.  Moore^  3  Gray,  319 ;  Bakeman  v.  Talbot,  31  N. 
Y.  366 ;  Fihnes  v.  Marsh,  67  Penn.  St.  507 ;  Atkins  v. 
Bbardman,  2  Mete.  457.)  Appellant  hei^ein  is  not  entitled  to 
invoke  on  his  behalf  as  against  the  title  of  the  respondent  any 
supposed  doctrine  of  easement  arising  incidentally  out  of  his 
pretended  ownership  of  riparian  upland.  {Iloboken  v.  P.  JS. 
Ji.  Co.,  124  U.  S.  656;  /.  C.  R.  R.  Co.  v.  Illinois,  146  id. 
387 ;  WUliams  v.  Maj/or,  etc.,  105  N.  Y.  419  ;  Feoj}le  v.  S. 
I  F.  Co.,  68  id.  78,  79  ;  Langdon  v.  Mayor,  etc.,  93  id.  129, 
155;  People  v.  Canal  Appraisers,  33  id.  461,  467;  B.  M, 
Co.  V.  B.  I  Works,  129  id.  155,  159.) 

Walter  D.  Edmonds  dLiid  John  Hunter,  Jr.,  for  respondents 
on  second  appeal.  This  appeal  should  be  dismissed,  because 
the  order  in  question  is  not  appealable  to  this  court.  {Dunlop 
V.  Edinards,  3  K.  Y.  341,  343  ;  Jones  v.  Derby,  16  id.  242, 
244,  245  ;  Bank  of  Genesee  v.  Spencer,  18  id.  150, 152.)  The 
Supreme  Court  had  power  and  jurisdiction  to  make  tlie  order 
ai)poHled  from.  It  was  well  within  the  inherent  jurisdiction 
of  the  court  as  it  is  organized  under  the  Constitution. 
{Youngs  V.  Carter,  10  Ilun,  194;  People  v.  Bd.  Suprs.,  39 
id.  ^>\)\) ;  (Jode  Civ.  Pro.  §§  7,  14,  1864 ;  People  v.  Nichols, 
79  X.  Y.  58!^;  Curtis  x,  Hubbard,  4  Hill,  437;  Wilhur  v. 
Ihm<dds,  59  N.  Y.  657 ;  King  v.  Barnes,  113  id.  476  ;  A. 
Ins.  Co.,  V.  Eisk,  1  Paige,  90.)  Appellant  is  entitled  to  no 
consideration  on  the  merits.     (13S  N.  Y.  47.) 

Walter  D,  Edmonds  and  John  Hunter,  Jr.,  for  respondents 
on  tliird  apjKMl.     Tins  a])peal  slionid  ])e  dismissed,  because  the 
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order  appealed  from  was  in  all  respects  within  the  power  and 
discretion  of  the  court  below,  and  did  not  affect  a  substantial 
right.  {BankqfGeTheseev.SpenceTj  18  N.  Y.  150 ;  Underwood 
V.  Green^  56  id.  24:7,  249;  Bennett  v.  Morehouse^  42  id.  189, 
191 ;  Whitney  v.  Toxonsend^  67  id.  40,  43 ;  Van  Slyke  v. 
Hyatty  46  id.  259,  262 ;  Arthur  v.  Griswold,  60  id.  143, 146  ; 
N,  S.  <&  Z.  Bank  v.  M.  N.  Bank,  89  id.  441.)  The  motion 
of  August  3,  1893,  to  vacate  and  set  aside  the  order  of  July 
22,  1893,  was  properly  denied  both  upon  the  law  and  the 
merits.  The  order  should  not  be  reviewed  by  another  judge 
at  Special  Term.  {Fisher  v.  Ilephurn,  48  N.  Y.  41,  52,  53  ; 
Kamp  V.  Kamp^  59  id.  212,  217.)  *The  question  of  jurisdic- 
tion had  already  been  passed  upon.  (  Wilcox  v.  Jackson^  13 
Pet.  571.) 

O'Brien,  J.  The  rights  of  the  parties  to  this  action  have 
been  determined  by  this  court  when  it  was  here  on  a  former 
appeal,  in  so  far  as  their  claims  were  then  presented.  (138 
N.  Y.  26.)  In  carrying  out  the  judgment  which  was  the 
result  of  that  appeal,  further  controversies  have  arisen,  and 
we  are  now  asked  to  review  three  different  orders  made  after 
judgment  in  the  case.  While  there  are  three  distinct  appeals, 
yet  the  orders  are  all  so  related  to  each  other  that  they  can  be 
more  conveniently  considered  as  one.  The  facts  in  the  main 
case  and  the  legal  questions  involved  are.  very  fully  disclosed  in 
the  elaborate  opinion  on  the  former  appeal.  Our  judgment, 
then  rendered,  having  been  remitted  to  the  Supreme  Court,  the 
parties  appeared  before  the  Special  Term,  in  pursuance  of  a 
notice,  and  the  court  then  inserted  in  the  judgment  the  modifica- 
tion required  by  the  decision,  not  in  the  words  of  the  royal  grant 
to  Palmer,  but,  as  was  held,  according  to  its  substance  and 
'  legal  effect.  Final  judgment  having  been  entered  on  the  19th 
day  of  June,  1893,  an  execution  requiring  the  sheriff  to  put 
the  plaintiff  in  possession  of  the  real  property,  which  was  the 
subject  of  the  controversy,  was  issued  and  delivered  to  him  on 
tihe  26th  of  June,  1893,  and  on  that  day  the  sheriff  exe- 
cuted the  process  by  delivering  the  possession  to  the  plaintiff. 
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On  the  3d  of  July,  following,  the  judgment  was  vacated, 
upon  the  application  of  the  defendant,  for  the  purpose  of  a 
new  trial  under  the  provisions  of  §  1525  of  the  Code.  This 
order  permitted  tlie  defendant  to  re-try  every  question  involved 
in  the  issues,  including  the  one  which  he  now  seeks  to  settle  in 
a  motion.  The  judgment  and  execution  had  then  been  fully 
executed,  the  plaintiff  had  been  put  into  possession,  and  the 
way  was  open  to  the  defendant  for  another  ti-ial.  It  is  to  be 
inferred  from  what  took  place  subsequently,  that  about  tliis 
time  the  defendant's  counsel  reached  the  conclusion  that  the 
judgment  and  execution,  under  which  the  plaintiff  had  recov- 
ered the  property,  were  unauthorized  by  our  decision,  and  that 
the  proceedings  of  the  sheriff  in  dispossessing  the  defendant 
were  irregular.  On  the  17tli  of  July  he  applied  to  the 
court  for  leave  to  vacate  his  own  order  granting  him  a  new  trial 
and  to  reinstate  the  judgment  in  order  to  enable  him  to  apply  for 
a  modification  of  the  judgment,  conforming  it,  as  he  claimed,  to 
the  decision  of  this  court,  and  also  to  vacate  the  execution,  and 
all  the  proceedings  under  it,  as  irregular  and  unauthorized.  If 
this  motion  had  been  successful  the  result  would  be  to  restore 
the  property  to  the  defendant,  and  tlius  practically  to  revei-se 
all  that  had  been  done.  Tlie  court  was  not  only  asked  to  do 
all  this,  but  when  done  to  again  vacate  the  judgment  for  the 
purpose  of  another  trial  under  §  1525.  Tliis  application 
resulted  in  the  first  order  which  we  are  now  asked  to  review* 
The  court  set  aside  the  prior  order  vacating  the  judgment  and 
granting  a  new  trial.  It  modified  and  amended  ntmc  pro 
tunc  the  judgment  of  June  26th  by  inserting  m  ipsissiviis 
verbis  the  proviso  in  the  Palmer  patent.  It  amended  the 
execution  nunc  pro  tunc  by  conforming  it  to  the  amended 
judgment,  and  denied  the  other  relief  with  leave  to  apply  again 
to  vacate  the  amended  judgment  for  the  purpose  of  another 
trial.  The  question  that  the  learned  counsel  for  the  defendant 
has  pressed  here  with  great  earnestness  is  this,  as  we  under- 
stand it.  He  claims  that  the  defendant,  notwithstanding  the 
judgment,  has  still  certain  easements  or  riparian  rights  in  or 
over  the  land  which  was  the  subject  of  this  action  that  were 
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ignored  by  the  sheriff  in  delivering  absolute  possession  to  the 
plaintiff.  In  other  words,  he  contends  that  the  defendant,  in 
virtue  of  his  ownership  of  the  uplands,  has  still,  in  respect  to 
the  premises  in  question,  all  the  rights  which  this  court  has 
held  pertain  to  riparian  proprietorship.  {limnseyY,  N.  Y.  <& 
JT.  E,  B.  a.  Co.,  133  N.  Y.  79.)  This  question  was  involved 
in  the  issue,  and  could  have  been  litigated  at  the  trial,  but  it 
w^as  not,  nor  was  it  presented  upon  any  of  the  appeals. ,  There 
would  be  serious  objection  to  the  consideration  of  such  a  ques- 
tion in  the  way  that  it  is  now  presented,  and  at  this  stage  of  the 
controversy,  even  if  the  defendant  was  not  entitled  to  anotlier 
trial.  But  as  a  party  to  an  action  for  the  recovery  of  real 
property  is  entitled  to  such  a  trial,  it  would  be  manifestly 
unwise  to  determine  questions  of  such  importance  upon  a 
motion  in  advance  of  the  trial,  even  if  our  jurisdiction  in  this 
respect  was  conceded.  The  motion  which  the  defendant  made, 
resulting  in  the  order  appealed  from,  was  one  addressed  to  the 
discretion  and  favor  of  the  court.  It  was  an  application  to 
vacate  his  own  order  granting  another  trial,  asserting  at  the 
same  time  that  when  the  judgment  and  execution  were  dis- 
posed of  in  the  manner  requested,  he  would  again  apply  to  set 
aside  the  vacating  part  of  the  order.  The  court  was  not  bound 
to  grant  such  a  motion.  It  could  entertain  it  or  not  in  the 
exercise  of  discretion.  It  granted  the  favor  asked  with  certain 
amendments,  qualifications  and  conditions  which  are  not  open  to 
review  in  this  court.  The  only  power  that  this  court  has  must 
l)e  found  in  the  second  and  third  subdivisions  of  §  190  of  the 
C-ode.  We  have  power  to  review  certain  orders  tliere  specifi- 
cally mentioned  when  they  involve  some  substantial  right 
and  do  not  rest  in  discretion,  but  we  can  review  no  others.  It 
would  be  difficult  to  show  that  this  order  involves  a  substantial 
right  or  a  question  of  practice,  or  that  it  was  made  uiK)n  a 
summary  application  after  judgment.  But,  however  that  may 
be,  it  was  clearlv  one  which  resulted  in  the  exercise  of  dis- 
cretion,  and  that  fact  i-enders  the  decision  of  the  General  Term 
final.  {In  re  Waverly  Water  Works,  85  N.  Y.  4T8;  Tynff  v. 
Baleted,  74  id.  604 ;  Quimhy  v.  Clofin,  77  id.  270.) 
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The  next  order  was  made  by  tlie  court  on  the  22d  of 
July,  1893,  under  the  following  circumstances :  It  appears 
that  after  the  defendant  secured  tlie  amendment  to  the  judg- 
ment and  execution  above  referred  to,  he  again  resumed  the 
possession  of  the  premises  embraced  in  the  judgment,  and 
excluded  the  plaintiff  therefrom  by  force,  and  upon  the  appli- 
cation of  the  plaintiff  he  was  ordered,  forthwith,  to  restore 
such  possession,  and  in  the  future  to  desist  from  any  forcible 
or  other  physical  resistance  to  or  interference  with  the 
enforcement  of  the  execution,  or  the  officers  of  the  court,  or 
the  plaintiff's  possession.  It  is  urged  that  the  court  in  making 
such  order  exceeded  its  powers.  It  is  true  that  the  ordinary 
way  to  enforce  the  mandate  of  the  court  in  such  cases  is 
through  the  sheriff,  who  may  call  to  his  aid  the  power  of  the 
county.  (Code,  §  104.)  But  where  resistance  is  made  to  the 
execution  of  the  process  the  resistors  may  be  punished  as  for 
a  contempt.  (§  105.)  The  Supreme  Court  has  general  juris- 
diction in  law  and  equity,  and  possesses  inherent  powers  for 
the  purpose  of  enforcing  respect  for  and  obedience  to  its 
judgments,  not  necessarily  expressed  in  fixed  precedents  or 
statute  law.  It  may  be  .difficult  to  define  this  power,  and  it 
might  be  dangerous  to  apply  it  arbitrarily  or  in  doubtful  cases. 
The  parties  to  the  action  were  still  subject  to  its  jurisdiction, 
and  the  conduct  of  the  defendant,  as  disclosed  by  the  record, 
was  such  as  to  justify  the  court  in  using  all  the  power  it  had 
to  uphold  its  dignity  and  authority.  It  had  the  power  to  punish 
the  defendant  for  contempt  in  case  of  resistance,  and  if  so,  the 
power  to  employ  some  milder  method  of  correction  would  seem 
to  follow  as  a  reasonable  implication.  If  the  defendant  in  an 
action  of  ejectment  may,  after  the  plaintiff  has  been  put  in  pos- 
session, return  and  resume  the  possession  by  force,  after  a  short 
interval  of  time,  in  defiance  of  the  judgment,  and  the  plaintiff 
has  no  remedy  except  a  resort  to  some  new  and  independent 
action  or  proceeding,  then  there  is  at  once  revealed  an  obvious 
defect  in  our  methods  of  administering  justice  in  such  case^. 
The  power  of  the  court  to  prevent  and  punish  resistance 
to  the    execution    of     its    judgments    and    decrees    is   not 
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exhausted  until  the  purpose  for  which  the  judgment 
was  rendered  has  been  completely  attained.  It  is  true  that 
a  judgment  for  the  recovery  of  the  possession  of  real  property 
is  to  be  enforced  under  the  Code  by  execution,  but  the  ques- 
tion as  to  the  power  of  the  court  to  interpose  in  aid  of  that 
process  while  resistance  is  made  or  threatened  to  the  duty 
imposed  upon  the  sheriflf  is  not  necessarily  excluded.  It  is  a 
fair  inference  from  the  facts  disclosed  that  the  real  purpose 
of  the  defendant  in  applying  for  an  amendment  of  the  judg- 
ment and  execution,  was  to  establish  some  ground  for  resum- 
ing the  possession  under  a  claim  of  some  easement  or  riparian 
right.  It  is  not  now  important  to  determine  whether  his 
claim  was  well  founded  or  not,  as  lie  had  no  right,  even  if 
it  was,  to  assert  it  by  excluding  the  plaintiif  from  posses- 
sion or  by  such  a  mode  of  procedure.  Whatever  may  be 
the  general  rule  with  respect  to  the  power  of  the  court 
to  aid  by  order  the  action  of  the  sheriff  in  delivering 
possession  to  the  successful  party,  and  making  such  delivery 
effective  and  complete,  in  such  cases,  it  is  apparent  that  this 
csMe  stands  upon  peculiar  facts  and  circumstances.  The 
defendant  took  advantage  of  a  favor  granted  by  the  court  in 
amending  the  judgment  and  execution  by  forcibly  resuming 
the  possession  in  contempt  of  the  judgment.  Had  this  pur- 
pose been  disclosed  when  he  was  before  the  court  asking  the 
favor  it  might^well  have  been  refused  or  granted  only  upon  the 
condition  that  no  attempt  would  be  made  to  disturb  the  plain- 
tiff's possession,  which  had  been  awarded  to  her  by  the  judg- 
ment and  secured  by  the  execution.  When  the  real  purpose 
of  the  amendments  was  disclosed  to  the  court  it  had  power  to 
amend  or  modify  its  former  order  and  insert  in  it  any  con- 
ditions which  might  have  been  inserted  in  the  first  instance. 
In  short,  before  granting  the  favor  which  the  defendant  asked, 
it  had  the  power  to  incorporate  into  it  as  a  condition  all  the 
substantial  provisions  of  the  mandatory  order  appealed  from 
by  forbidding  any  attempt  to  resume  possession  and  directing 
that  possession  be  restored  if  then  resumed.  Whatever  power 
the  court  had  originally  it  could  exercise  and  make  effective 
SicKELS— Vol.  XCVI.         18 


98  De  Lancet  v.  Piepgras.  [Jan., 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  141. 

subsequently  when  informed  that  its  favor  amending  the 
judgment  and  execution  had  been  abused  by  the  forcible 
exclusion  of  the  plaintiff  from  the  possession  in  defiance  of  the 
judgment.  The  court  had  been  induced  to  make  an  order 
which  was  used  for  a  purpose  never  intended,  and  which 
would  have  been  forbidden  if  that  purpose  of  the  defendant 
had  been  disclosed.  Under  such  circumstances  the  court,  in 
i-indication  of  its  own  dignity  and  for  the  protection  of  the 
rights  of  the  parties,  had  the  power  to  undo  all  the  mischief 
resulting  from  the  modification  of  the  judgment  and  execution 
which  it  had  been  induced  to  make,  and  the  order  appealed 
from  may  be  regarded  as  made  for  that  purpose  and  under 
this  general  inherent  power.  It  cannot,  I  think,  be  doubted 
that  when  a  painty  obtains  an  undue  advantage  by  using  an 
order  of  the  court  for  a  purpose  contrary  to  its  spirit  and 
intention,  and  which  could  and  would  have  been  guarded 
against  had  the  unlawful  purpose  been  disclosed  when  the 
order  was  made,  that  the  court  has  jxiwer  to  deprive  him  of 
this  advantage,  resulting  from  an  abuse  of  the  order,  by  modi- 
fying or  amending  it,  or  granting  a  new  order  to  correct  the 
abuse.  It  seems  to  me  that  the  power  of  the  court  to  make 
the  order  in  question  can  be  upheld  upon  this  principle,  and 
liaving  the  power  the  manner  of  its  exercise  was  in  its 
discretion. 

But  if  it  be  conceded  that  the  order  was  made  with 
out  power  it  would  not  follow  that  this  court  can  review  it. 
We  cannot  review  even  a  void  order  in  an  action  unless 
it  affects  a  substantial  right.  Now,  what  substantial  right 
of  the  defendant  did  this  order  affect  ?  He  certainly  had  no 
right  to  resume  possession  by  a  strong  hand  after  he  had  been 
removed  by  force  of  the  execution,  nor  had  he  any  right,  by 
the  use  of  force  or  threats,  or  any  other  device,  to  attempt  to 
nullify  the  purpose  of  the  judgment,  and  the  order  only  com- 
mands him  to  submit  to  the  decree  of  the  court  and  to  the 
action  of  the  sheriff  in  carrying  it  out.  If  it  l)e  true,  as  urged 
by  the  learned  counsel  for  the  defendant,  that  such  an  order 
finds  no  warrant  in  any  statute  or  rule  of  law,  the  fact  still 
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remains  that  it  commanded  nothing  that  the  defendant  was 
not  bound  to  do  witliout  it.  Granting  that  there  was  no 
power  in  the  court  at  this  tune,  or  any  other  i^age  of  the 
action,  to  command  the  defendant  to  ol>ey  in  good  faith  the 
judgment  and  the  execution,  what  possible  liarm,  in  any  just  or, 
legal  sense,  has  it  done  defendant  ?  It  interfered  with  no  right 
that  he  had  or  that  he  now  claims,  and  if  void,  as  contended, 
it  was  wholly  ineffectual  for  any  purpose.  The  only  effect 
that  it  could  have,  under  any  circumstances,  would  be  to  sup- 
pi'ess  unlawful  and  wrongful  resistance  to  the  process  of  the 
court  on  the  part  of  the  defendant,  but  surely  this  does  not 
affect  any  substantial  right.  On  the  defendant's  theory  it  was 
not  even  effectual  for  thiat  purpose,  unleas  he  concluded  to 
obey  it,  and  adopt  the  line  of  conduct  that  it  suggested,  which 
he  was  bound  to  do  if  it  had  never  been  granted.  The  third 
order  was  made  on  August  3,  1893,  upon  the  defendant's 
application  to  the  Special  Term  held  by  another  judge,  to 
vacate  the  order  last  considered,  and  which  application  was 
denied.  This  order,  therefore,  must  stand  or  fall  for  the  same  . 
reasons  as  the  preceding  one.  If  the  court  had  the  power  to 
make  the  prior  order,  then  the  necessity  or  propriety  of 
setting  it  aside  was  matter  of  discretion.  If  it  was  with- 
out power,  and  no  attempt  having  been  made  to  enforce  it 
by  proceedings  for  contempt  or  otherwise,  or  if  the  defend- 
ant has  elected  to  obey  it  voluntarily,  it  cannot  be  said  that  it 
affects  any  substantial  right.  "We  are,  tlierefore,  of  the 
opinion  that  none  of  the  orders  appealed  from  affect  a  sub- 
stantial right  not  resting  in  discretion  within  the  meaning  of 
§  190  of  the  Code,  and  that  all  tlie  appeals  should  be 
dismissed,  with  one  bill  of  costs  in  this  court. 

All  concur  except,  Earl,  J.,  who  dissents  as  to  the  second 
order. 

Appeals  dismissed. 
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Hbnsy  H.  Isham,  as  Trustee,  etc..  Respondent,  v.  Mabt  E. 
Post,  as  Administratrix,  etc.,  Appellant, 

P.,  defendant's  testator,  was  a  private  banker  in  New  York  city;  by  cir- 
culars  he  advertised  himself  as  dealing  in  "  choice  stocks,"  and  prom- 
ised his  customers  "careful  attention  "  in  all  their  financial  transactions. 
Plaintiff  employed  P.  to  loan  for  him  J25,000,  which  the  latter  agreed  to 
do  gratuitously;  he  loaned  the  money,  taking  as  collateral  certain  cer- 
tificates of  corporate  stock,  which  had  by  a  j^rgeiy  been  raised  so  as  to 
represent  a  larger  number  of  shares  than  they  were  issued  for,  and  in 
consequence  a  loss  resulted.  In  an  action  to  recover  damages,  held, 
that  the  fact  that  the  services  of  P.  were  rendered  gratuitously  did  not 
free  him  from  the  obligation  to  exercise  such  diligence  as  he  had  promised 
to  those  dealing  with  him,  nor  was  he  at  liberty  to  withhold  from  his 
agency  the  exercise  of  the  skill  and  knowledge  he  held  himself  out  to 
possess,  and  so,  if  the  loss  resulted  from  failure  to  exercise  ordinary 
skill  and  knowledge,  he  was  liable. 

Plaintiff  proved  the  delivery  to  P.  of  the  amount  specified,  to  be  loaned 
and  returned  on  demand,  and  that  the  latter  refused  to  return  the  same  on 
proper  demand.  Mdd,  that  the  burden  was  upon  defendant  of  proving 
affirmatively  that  P.  did  his  duty  fully  and  faithfully  and  without 
negligence  or  misconduct,  and  so  that  the  loss  was  without  his 
fault. 

It  appeared  that  the  loan  was  made  to  a  firm  in  good  repute  and  standing 
at  the  time;  that  the  original  certificates  were  genuine  and  lawful,  and 
had  been  issued  six  years  previously  to  a  member  of  the  firm,  who  had 
executed  the  usual  blank  assignments  enabling  them  to  pass  from  hand 
to  hand,  and  were  attested  by  his  firm^  The  loan  was  made  by  P.'s 
managing  clerk,  who  had  had  an  extensive  experience  in  such  transac- 
tions, and  had  handled  many  of  the  certificates  of  the  company  whose 
stock  was  taken  as  collateral.  The  clerk  took  the  certificates  without 
close  or  careful  scrutiny.  The  trial  court  found  that  P.  was  negligent 
in  making  the  loan  upon  the  security  of  the  certificates,  on  the  ground 
that  he  took  them  without  examination,  without  presenting  them  for 
verification  at  the  office  of  issue  or  registry  and  without  inquiry  as  to 
the  solvency  of  the  borrowing  firm.  Heldf  that  the  care  P.  was  bound 
to  exercise  did  not  require  him  to  make  inquiries  or  present  the  certifi- 
cates for  verification,  but  as  to  the  omission  to  give  the  certificates  a 
proper  examination  the  finding  could  not  be  held  error  as  matter  of  law. 

Defendant  offered  to  show  that  P.  lent  $50,000  of  his  own  money, 
accepting  as  collateral  similarly  raised  certificates;  also  that  the  certifi- 
cates in  question  had  been  given  and  received  on  the  street  as  collateral 
for  loans,  and  deceived  the  skill  of  a  great  number  of  bankers  and 
brokers  who  took  and  held  them  without  suspicion.    This  testimony 
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was  objected  to  and  excluded.    Held,  error,  as  the  proof,  if  made,  would 
have  shown  good  faith  on  defendant's  part  and  would  have  excused  and 
justified  the  failure  to  discover  the  forgery. 
Isham  V.  Post  (71  Hun,  184),  reversed, 

(Argued  December  21,  1893 ;  decided  January  23,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judidial  department,  entered  upon  an  order 
made  July  28,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintiff,  as  trustee,  to  recover 
of  Augustus  T.  Post  the  sum  of  $25,000  alleged  to  have  been 
placed  in  his  hands  to  be  loaned  for  plaintiff  and  to  be  returned 
on  demand.  After  the  death  of  Post  the  action  was  revived 
and  continued  against  his  administratrix. 

The  facts,  so  far  as  material,  are  set  forth  in  tlie  opinion. 

Alfred  Ely  for  appellant.  Mr.  Post  acted  only  as  Mr. 
Isham's  agent  in  the  whole  matter  of  loaning  the  $25,000 
referred  to  in  the  complaint,  and  in  all  that  he  did  Mr.  Post 
acted  within  the  scope  and  intention  of  his  employment  as 
agent.  {Lainbert  v.  Heathy  15  M.  &  W.  484 ;  Peckham  v. 
Ketchum,  5  Bosw.  506.)  The  $25,000  delivered  by  Isham  to 
Post  was  not  chargeable  with  any  trust  in  Mr.  Post's  hands. 
{AUy.'Gen,  v.  Z.  Ins,  Co,,  71  N.  Y.  325  ;  liisUy  v,  P.  Bank, 
83  id.  324;  O'Connor  v.  3f.  Bank,  124  id.  331;  Gerard  v. 
McCorraick,  130  id.  267;  Duncan  v.  Jordan,  15  Wall.  255; 
Shmo  v.  Spencer,  100  Mass.  382';  M,  N,  Bank  v.  Hall,  83 
N.  Y.  338.)  Mr.  Post  was  responsible  in  any  event  only  for 
ordinary  care  and  liable  only  for  gross  negligence.  (Story  on 
Bail.  §§  1Y9, 180-183  ;  SUeU  v.  Blackhurne,  1  H.  Black.  158  ; 
Beardsley  v.  Richardson,  11  Wend.  25  ;  Tompkins  v.  Scdt- 
WAirsK,  14  S.  &  R.  275 ;  Finnucane  v.  Small,  1  Esp.  315 ; 
Foster  V.  E,  C,  Bank,  17  Mass.  478.)  The  exercise  of  ordi- 
nary care  did  not  require  Mr.  Post  to  verify  these  certificates 
at  the  office  of  the  company.  (Lamh  v.  C,  cfe  A,  R,  R,  Co,^ 
46  N.  Y.  279 ;  Uiich  v.  iVells,  48  id.  585  ;  N,  T.  &  N,  IL 
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JH.  R.  V.  Schuyler^  34  id.  30 ;  McNeil  v.  Bank,  46  id..  325 ; 
F,  A.  Bank  v.  R.  R.  Co.,  137  id.  231 ;  Bank  v.  Lanier,  11 
Wall.  377.)  The  acceptance  of  the  certificates  iu  question  as 
collateral  for  Mr.  Ishani's  loan  was  not  negligence  on  Mr. 
Post's  part.  {White  v.  C.  Bank,  64  N.  T.  316.)  Any  pre- 
sumption of  negligence  on  the  part  of  Mr.  Post  is  rebutted  by 
the  fact  that  he  treated  Isham's  money  in  the  same  way  as  he 
did  his  own.  (Jones  on  Bail.  63;  Story  on  Bail.  §  183; 
SJiieh  V.  Blackhurne,  1  II.  Black.  159,  1789 ;  Finmicane  v. 
Small,  1  Esp.  315,  1794;  Foster  v.  E,  C,  Bank,  17  Mass. 
478.)  Mr.  Post  is  not  liable  because  he  expressly  exempted 
himself  from  liability  by  specific  agreement  to  that  effect  with 
Mr.  Isham  at  the  time  he  undertook  the  loan.  (Story  on  Bail. 
[9th  ed.]  166 ;  Loeh  v.  Hellman,  83  X.  Y.  601 ;  Bell  v.  Dagg^ 
60  id.  530.)  Of  the  seven  certificates  four  were  genuine  in 
every  respect,  and  the  forgery  in  the  other  three  was  not 
apparent.  It  had  escaped  detection  for  years.  Moreover^ 
the  forgery  was  not  of  any  signature,  but  was  an  alteration  of 
the  body  of  the  inkrutnent,  after  it  had  l)een  issued,  which 
Mr.  Post  was  neithe'r'Sxpected  nor  bOuiM  to  discover.  {Bank 
of  Commerce  v.  U.  Bank,  3  ]Sr.  Y.  23^^-,  White  v.  C.  Bwnk, 
64  id.  316.)  Mr.  Post,  as  a  gratuitous  bailee,  was  not  a 
guarantor.  He  had,  in  addition,  expressly  stipulated  to  the 
contrary.    {Bell  v.  Dagg,  60  X.  Y.  530.) 

Frederic  A,  Ward  for  respondent.  The  rule  is  well  settled 
and  inflexible  that  in  all  dealings  in  negotiable  securities  tliere 
is  an  implied  warranty  on  the  part  of  the  one  proffering  thein^ 
whoever  he  may  be,  as  a  part  of  the  agreement,  that  such 
securities  are  genuine  and  not  forged.  {Delaware  BamJc  v. 
DaA)i8,  20  N.  Y.  228,  229 ;  Littauer  v.  Goldman,  72  id.  506 ; 
Webb  V.  Oddl,  49  id.  583 ;  M.  N'.  Bank  v.  Gallaud^,  120 
id.  303 ;  Goddard  v.  JT.  Bank,  4  id.  147-152;  Welsh  v.  G. 
A.  Bank,  73  id.  424-426 ;  Weisser  v.  Dennison,  10  id.  75 ; 
JSr.  p.  Bank  v.  N.  iX.  Bank,  46  id.  77-80 ;  Turnbull  v, 
Bowyer,  40  id.  450-460;  Otis  v.  Cidlum,  2  Otto,  447; 
Oshom  V.  Nicholson,  13  Wall.  654.)     If  the  transaction  be 
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viewed  as  a  loan  made  by  Post  for  the  account  of  the  plaintiff 
as  principal,  the  same  nile  applies.  Moreover,  bo  long  as  Mr. 
Post  conducted  the  transaction  in  Iiis  own  name,  without  giv- 
ing up  or  disclosing  his  principal,  or  securing  his  adoption  of 
the  loan,  he  made  himself  debtor  to  the  trust  estate  and  took 
the  risks  of  the  transaction.  {Mornson  v.  Ca/^rie^  4  Duer, 
79 ;  HoU  v-  Jio98,  54  X.  Y.  478  ;  Bank  of  Commerce  v.  U. 
Boffik,  3  id.  230;  K.  Bank  v.  Eltinga,  40  id.  391,  39r>; 
Frank  v.  Lanier,  91  id.  112 ;  G,  Bank  v.  S,  Bank^  17  Mass. 
33,41;  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat.  351.) 
Upon  defendant's  claim  that  Mr.  PostM  only  liability  was  for 
negligence  in  the  course  of  his  agency,  the  plaintiiFs  case  is 
made  out  unanswerably  by  the  proofs.  (  Whitney  v.  Marline, 
88  N.  Y.  535 ;  G.  Bank  v.  X  Bank,  17  Mtws.  33  ;  Bank  if 
ComiiMrce  v.  TJ.  Bank,  3  N.  Y.  236  ;  Gerard  v.  JlcCormtck, 
130  id.  267 ;  Shaw  v.  Sjyeneer,  100  Mass.  382 ;  Gibson  v.  X, 
P.  Bank,  98  N.  Y.  94;  Fellows  v.  Tjyngyor,  91  id.  324.) 
Upon  the  notice  imparted  by  the  check  and  the  two  accounts 
kept  by  defendant,  one  with  plaintiff  individually  and  one 
with  him  as  trustee,  defendant's  intestate  was  chargeable  with 
knowledge  that  he  had  absolutely  no  right  to  loan  these  trust 
moneys  upon  such  securities  as  he  accepted  without  the  writ- 
ten consent  of  the  cesfuis  que  trtgtt,  and  that  he  did  so  at 
his  peril.  {Gerard  v.  McCormick,  130  X.  Y.  267,  268; 
SturUvant  v.  Jacques,  14  Allen,  523;  Shaw  v.  Sjyencer, 
100  Mass.  382;  Budd  v.  Munroe,  IS  Hun,  316;  Brew- 
Hier  V.  Lime,  42  Cal.  139 ;  Thompson  v.  Toland,  48  id.  99.) 
The  judgment  appealed  from  must  be  sustained  for  the  reason, 
not  adopted  by  the  court,  but  fully  sustained  by  the  conceded 
and  undisputable  facets  of  the  case  (some  of  which  have  been 
found  and  some  not),  that  the  loan  in  question  was  not  a  law- 
ful use  or  investment  of  trust  moneys,  but  a  wrongful  and 
illegal  use  thereof  on  the  part  of  Augustus  T.  Post.  {Gerard 
V,  McCormiek,  130  X.  Y.  267;  L\  Bank  v.  Delano,  48  id. 
340;  Williamson  v.  Brown,  15  id.  354;  Baker  v.  Bliss,  39 
id.  70 ;  Bridgman  v.  GHh  24  Beav.  302,  306  ;  Fellows  v. 
'  Longyor,  91  X.  Y.  331 ;  Budd  v.  Munroe,  IS  Ilun,  316, 318  ; 
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Jlolden  V.  i\r.  T.  <&  E.  Banic,  72  X.  Y.  294  ;  Boddenham  v. 
Jloskim,  2  De  G.,  M.  &  G.  903 ;  Foxton  v.  M.  BaiiJc,  44  L. 
Pt.  L.  S.  406-408;  Atty.-Gen.  v.  Leicester,  7  Beav.  176,  180; 
Dedbold  v,  Oppermann^  111  N.  Y.  538.)  The  claim  of  the 
defense  that  the  transaction  in  qnestion  was  a  gratuitous  bail- 
ment and  that,  as  gratuitous  bailee,  defendant's  intestate  was 
only  liable  for  gross  negligence,  cannot  be  sustained  either  as 
matter  of  law  or  as  matter  of  fact,  {Andrews  v.  Richmond^ 
34  Hun,  16-23  ;  MaUory  v.  Willis,  4  N.  Y.  76 ;  Foster  v. 
Pettibone,  7  id.  433 ;  Doorman  v.  Jenkins^  2  Ad.  &  El.  256 ; 
Deobold  V.  Oppervianfiy  111  K^.  Y.  532.)  Xone  of  the  excep- 
tions were  well  taken.  All  of  tlie  rejected  testimony  was 
immaterial  in  any  view  of  the  case  and  especially  in  view  of 
the  decision  made.  {TFun  v.  Carey,  88  N.  Y.  ^^ ;  Hopper  v. 
Sa<fe,  112  id.  530 ;  Watts  v.  Bailey,  49  id.  464,  472 ;  Harris 
V.  Tumbridge,  83  id.  92  ;  Gerard  v.  McCormick,  130  id.  267  ; 
Shaio  V.  Spencer,  100  Mass.  382.)  The  complaint  in  the  suit 
wiis  properly  dismissed,  and  it  is  only  in  the  viev  of  defend- 
ant's liability  that  its  discussion  is  of  any  ilnportance.  {Sher- 
man V.  Wright,  49  X.  Y.  227,  281 ;  Fellows  v.  Longyor,  91 
id.  324,  330:  2  Perry  on  Trusts^,  g^  811,  843;  Kowing  v. 
Manly,  49  N.  Y.  202;  Deobold  v.  Opperniaim,  111  id.  538; 
C  ode  Civ.  Pro.  §  449;  Dq/inelly  v.  West,  17  Ilun,  568;  W. 
IL  R.  Co,  V.  Nolan,  48  X.  Y.  513 ;  Jlolden  v.  N,  T.  &  S. 
Bank,  72  id.  297.) 

Clarence  D,  Ashley  for  cestuis  qui  tmistent,  respondents. 
Post  had  notice  tliat  Isham  was  a  trustee  using  trust  funds, 
and  was  bound  to  ascertain  what  the  trust  was  at  his  peril. 
{Fellows  v.  Longyor,  91  X.  Y.  324  ;  Shaw  v.  Spencer,  100 
Mass.  382  ;  /:  X,  Bank  v.  Lange,  21  Md.  138.) 

Finch,  J.  The  relation  l)etween  the  parties  to  this  contro- 
versy must  be  regarded  as  that  of  principal  and  agent.  Post 
was  a  banker ;  not  a  member  of  the  Stock  Exchange  and  so 
.bound  by  its  rules,  i)ut  familiar  with  its  customs  and  usages 
and  controlled  by  them  to  some  extent  whenever  dealing  with 
stocks  in  the   Wall   street  market.     He  held  himself  out  to 
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the  business  world  in  that  character.  By  his  circulars  he 
advertised  himself  as  dealing  in  "choice  stocks"  and  prom- 
ised his  customers  "  careful  attention "  in  all  their  financial 
transactions.  Those  who  dealt  with  him  contracted  for  and 
liad  a  right  to  expect  a  degree  of  care  commensurate  with  the 
importance  and  the  risks  of  the  business  to  be  done,  and  a 
skill  and  capacity  adequate  to  its  performance.  That  care  and 
skill  is  such  as  should  characterize  a  banker  operating  for 
others  in  a  financial  center,  and  different  in  kind  from  the 
ordinary  diligence  and  capacity  of  the  ordinary  citizen.  The 
banker  is  employed  exactly  for  that  reason.  Without  it  there 
might  cease  to  be  motives  for  employing  him  at  all. 

Isham  was  the  trustee  of  an  express  trust,  but  in  this  dis- 
pute must  be  regarded  simply  as  an  individual,  and  without 
reference  to  his  trust  character.  For  the  trial  court  has  found 
as  a  fact  that,  iti  employing  the  banker  to  loan  for  him  twenty- 
five  thousand  dollars,  he  gave  no  notice  of  the  trust  character 
attaching  to  the  money,  contracted  apparently  for  himself, 
and  left  Post  to  believe  and  be  justified  in  believing  that  the 
money  was  his  own.  The  evidence  on  the  subject  adntits  of 
some  difference  of  opinion,  but  on  this  appeal  the  finding 
must  control. 

In  the  same  way  the  question  whether  Post's  services  in 
making  the  loan  were  or  were  not  to  be  gratuitous  must  be 
deemed  settled.  The.  finding  is  that  those  services  were  to  be 
without  compensation ;  and  on  that  ground  the  appellant 
claims  that  Post  was  a  gratuitous  mandatary  and  liable  only 
for  gross  negligence.  But,  while  no  compensation  as  such  was 
to  be  paid,  it  does  not  follow  that  the  banker  was  freed  from 
the  obligation  of  such  diligence  as  he  had  promised  to  those 
who  dealt  with  him,  or  was  at  liberty  to  withhold  from  his 
agency  the  exercise  of  the  skill  and  knowledge  which  he  held 
himself  out  to  possess.  Nothing  in  general  is  more  unsatis- 
factory than  attempts  to  define  and  formulate  the  different 
degrees  of  negligence,  but  even  where  the  neglect  which 
charges  the  mandatary  is  described  as  "  gross,"  it  is  still  true 
that  if  his  situation  or  employment  implies  ordinary  skill  or 
SiCKELs — Vol.  X('\'I.         14: 
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knowledge  adeijuate  to  the  undertaking,  he  will  be  responsible 
for  any  losses  or  injuries  r^iilting  from  the  want  of  the  exer- 
cise of  such  skill  or  knowledge.  (Story  on  Bailments,  §  182  a  : 
SkidhY.BlackhHrne^  1 11.  Black.  158  ;  Foster  v.  Essex  Banky 
17  Mass.  479 ;  Fintt  Xat,  Bank  v.  Ocean  Xat.  Bank,  60  X. 
Y.  295.)  In  the  latter  case  it  was  said  that  ordinary  care  as 
well  as  gross  negligence,  the  one  being  in  contrast  with  tlie 
other,  must  l)e  graded  by  the  nature  and  value  of  the  property 
and  the  risks  to  which  it  is  exposed.  Post,  therefore,  was 
required  to  exercise  the  skill  and  knowledge  of  a  banker 
engaged  in  loaning  money  for  himself  and  for  his  customers, 
because  of  the  i)eculiar  character  and  scope  of  his  agency, 
because  of  his  promise  of  careful  attention,  and  because  the 
contract  was  made  in  reliance  upon  his  l)usiness  chamctcr  and 
skill. 

We  filiould  next  consider  upon  whom  rested  the  burden  of 
proof.  The  plaintiff  alleged  and  ])roved  that  he  put  into 
Post's  hands,  as  his  l)anker  and  agent,  to  l>e  loaned  upon 
demand  at  the  high  rates  of  interest  prevailing  and  in  the 
mode  approved  by  custom  and  usage,  the  sum  of  twenty-live 
thousand  dollars,  which  sum  ]*(»st  had  not  returned,  but 
refused  to  return  upon  proper  demand,  and  so  had  converted 
the  same  to  his  own  use.  That  made  out  plaintiff's  case. 
Judgment  for  him  must  necessarily  fullow,  unless  Post  in 
answer  has  established  an  affirmative  defense.  That  which  he 
pleaded  and  sought  to  prove  was  that  the  money  was  lost  with- 
out his  fault  and  through  an  event  for  which  he  was  altogether 
blameless.  In  other  words,  he  was  bound  to  show  that  he  did 
his  duty  fully  and  faithfully  and  without  negligence  or  mis- 
conduct, so  that  the  resultant  loss  was  not  his,  but  nnist  justly 
fall  upon  the  plaintiff.  (Marvin  v.  Brook^^  94  X.  Y.  75 ; 
Oud^rkirk  v.  C.  X.  Bank,  119  id.  2r,7.)  AVith  that  burden 
resting  upon  him,  we  must  examine  his  defense  and  the  evi- 
dence given  in  its  support,  and  determine  whether  or  not  it  is 
our  duty  to  sustain  the  adverse  conclusion,  to  reverse  which 
he  brings  this  appeal. 

The  trial  court  has  found  that  Post  was  negligent  in  making 
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the  loan  upon  the  security  of  the  certificates  of  stock  taken  aa 
collateral,  which  had  been  raised  J[)y  a  forgery  to  indicate  a 
larger  number  of  shares  than  was  the  actual  truth.  Negli- 
gence is  usually  a  mixed  question  of  law  and  fact,  and  is  never 
purely  one  of  law  unless  the  facts  are  wholly  undisputed  and 
admit  of  no  conflicting  inferences.  {FUer  v.  N.  Y.  C.  H.  Ji.  Co., 
49  N.  Y.  47.)  In  the  face  of  the  finding  referred  to  we  cannot 
reverse  this  judgment  unless  it  clearly  appears  that  upon  no 
possible  view  of  the  facts,  and  upon  no  inferences  deducible 
from  them,  can  proof  of  negligencs  be  found,  or  unless,  in 
Teaching  the  result,  some  material  error  in  tlie  admission  or 
exclusion  of  evidence  has  affected  the  judgment  rendered. 

The  finding  of  negligence,  by  its  terms,  rests  upon  three 
omissions.  The  admitted  cause  of  the  lose  was  a  forgery  of 
the  number  of  shares  of  the  stock  given  as  collateral  on  the 
loan  by  raising  that  number  in  one  certificAte  from  seven 
shares  to  seventy,  in  another  from  eight  to  eighty  and  in  a 
third  from  three  to  ninety-three.  The  certificates  were  the 
genuine  and  lawful  certificates  of  the  company  when  issued, 
signed  and  attested  by  the  proper  officers,  and  defective  only 
in  the  forgery  which  raised  the  number  of  the  sliares.  The 
loan  was  made  to  Mills,  Robeson  &  Smith,  who  were  in  good 
repute  and  standing  at  the  time,  but  failed  two  days  later  for 
a  very  large  amount.  The  trial  court  asserted  Post's  liability 
upon  the  ground  that  he  took  the  certificates  without  exami- 
nation, without  presenting  them  for  verification  at  the  oflice 
of  issue  or  of  registry,  and  without  inquiry  as  to  the  solvency 
of  the  borrowing  firm. 

Assuming,  as  the  court  held,  and  as  the  facts  of  the  agency 
appear  to  justify,  that  Post  was  bound  to  exercise  in  making 
the  loan  ordinary  care,  such  as  belonged  to  his  business  as  a 
banker  and  to  the  duty  he  attempted  to  perform,  we  must 
consider  the  alleged  omissions  upon  the  facts  disclosed  in  tlie 
record.  In  so  doing  we  may  dismiss  the  claim  of  negligence 
as  inferred  from  the  omission  to  inquire  as  to  the  solvency  of 
the  borrowers.  There  is  no  proof  that  inquiry  would  or  could 
have   developed  any  different  informatio^n  from  that  which 
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Post  already  liad.  There  is  no  liiiit  of  any  unfavorable 
rumors  preceding  the  failure,  or  of  any  doubt  in  any  quarter 
of  the  solvency  of  the  borrowing  firm  ;  but,  on  the  contrary, 
the  undisputed  evidence  is  that  they  were  reputed  to  be  sol- 
Tent  and  responsible  when  the  loan  was  made.  There  is  no 
indication  that  inquiry  would  have  yielded  to  Post  any  differ- 
•ent  information  from  that  which  he  already  possessed,  or 
would  have  furnished  the  slightest  reason  for  refusing  the 
loan.  There  was  certainly  no  negligence  in  omitting  a  new 
And  further  inquiry. 

Nor  do  I  think  that  ordinary  care  required  Post,  before 
accepting  the  certificates,  to  have  presented  them  for  verifica- 
tion, if  there  was  nothing  on  their  face  calculated  to  arouse 
suspicion.  Tliey  had  been  issued,  as  appears  by  their  dates, 
more  than  six  years  before  the  loan  was  made,  but  had  been 
issued  directly  to  Smith,  who  was  one  of  tlie  borrowing  firm, 
and  of  course  knew  that  they  were  genuine  when  the  stock 
was  transferred  to  liim  on  the  company's  books.  He  had 
executed  the  usual  blank  assignment  which  enabled  them  to 
pass  from  hand  to  hand,  and  which  had  been  attested  by  his 
firm,  and  no  suspicion  could  attach  to  them  except  upon  a 
doubt  of  Smith's  integrity,  which  no  known  fact  warranted. 
There  is  no  proof  that  it  was  evei'  a  habit  or  custom  for 
bankers  or  brokers  to  present  such  certificates  for  verification, 
and  it  is  quite  obvious  that  the  business  methods  of  Wall 
street  do  not  admit  of  such  a  custom,  suggest  no  necessity  for 
its  existence,  and  would  be  badly  hindered  and  hampered  by 
such  a  regulation ;  so  tliat  I  am  of  opinion  that,  in  ordinary 
cases,  and  at  least  where  the  oflicial  signatures  are  genuine, 
and  nothing  in  the  body  of  the  certificates  reasonably  awakens 
suspicion,  it  is  not  evidence  of  negligence  that  the  stock  was 
taken  as  collateral  without  verification  at  the  company's  office. 
"Where  there  is  nothing  in  the  surrounding  facts  or  on  the  face 
of  the  paper  to  create  a  doubt  it  would  be  an  instance  of 
great  and  exti'aordinary  care  to  present  them  for  verification, 
and  much  beyond  the  degree  of  diligence  required  of  Post  in 
the  present  case.      • 


1894.]  IsHAM  V.  Post.  109 

N.  Y.  Repu]  Opinion  of  the  Court,  per  Finch,  J. 

There  remains  only  the  alleged  omission  to  give  the  certifi- 
cates a  reasonable  examination.  I  am  inclined  to  regard  that 
question  as  suflBiciently  debatable  to  prevent  our  treating  it 
wholly  as  a  question  ot  law.  And  that  is  true  partly  because 
of  some  serious  conflict  in  the  testimony,  but  mainly  because 
of  the  inherent  character  of  the  inquiry,  which  is  much  more 
one  of  fact  than  of  law.  The  evidence  fairly  indicates  that 
Post  personally  never  saw  the  certificates  when  the  loan  was. 
made.  In  all  his  correspondence  with  Isham  and  when  stand- 
ing on  his  defense  he  made  no  such  claim,  but  himself  said  he 
trusted  too  much  to  his  clerks.  Isham  in  one  of  his  letters 
reminds  Post  of  his  having  made  that  reipark,  and  the 
latter  does  not  dispute  it.  And  as  matter  of  fact  the  loan 
was  negotiated  and  consummated  by  his  managing  clerk, 
Shephard,  who  was  fully  examined  as  a  witness,  and  did  not 
claim  or  pretend  that  he  showed  the  certificates  to  Post  at  all. 
But  Shephard  was  not  incompetent.  Enough  appears  in  the 
evidence  to  indicate  that  he  possessed  the  necessary  skill  and 
knowledge  to  properly  perform  the  duty  assigned  to  him.  Ha 
held  a  responsible  position  in  Post's  office,  had  an  extensive 
and  valuable  experience,  succeeded  to  Post's  business  on  his 
death,  and  testifies  that  he  was  familiar  with  and  had  handled 
Tery  many  of  the  certificates  of  the  company  whose  stock 
was  taken  as  collateral.  We  are  not  justified  in  saying  that 
he  did  not  examine  the  forged  certificates  at  all,  and  the  find- 
ing of  the  trial  court  cannot  mean  that.  What  it  must  mean^ 
in  view  of  the  facts  is  that  he  gave  them  no  close  and  careful 
scrutiny.  He  does  not  pretend  that  he  did.  He  says  only 
that  they  were  brought  to  him  by  the  messenger  of  the  bor- 
rower, and  that  he  took  them  and  gave  Post's  check  in 
exchange.  Undoubtedly  he  recognized  the  familiar  signa- 
tures and  noted  the  number  of  shares  represented :  but  theie 
was  nothing  like  careful  scrutiny  or  examination,  but  unhesi- 
tating trust  in  the  honesty  of  the  borrowers.  I  cannot  say,  as 
matter  of  law,  that  such  was  the  full  measure  of  his  duty,  and 
fliat  he  did  not  hastily  withhold  more  or  less  of  the  very  skill 
and  knowledge  upon  which  Isham  relied  in  selecting  Post  to- 
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loan  for  him  the  money.  The  answer  made  would  be  suffi- 
cient if  it  had  been  proved.  That  answer  is  that  the  forgery- 
was  so  skillfully  and  deftly  executed  that  no  ordinary  skill, 
exercised  upon  a  reasonable  examination,  would  have  disclosed 
the  fraud  or  even  aroused  suspicion.  But  we  do  not  know 
that.  The  certificates  themselves  were  before  tlie  trial  judge, 
and  what  inference  he  drew  from  their  inspection  we  cannot 
say.  What  we  do  know  is  that  one  of  them,  raised  from  three 
to  ninety-three,  was  so  skillfully  changed  that  when  Shephard 
and  Isham  examined  it  critically,  after  knowledge  of  the  for- 
gery, the  latter  tliought  it  genuine.  What  Shephard  thought 
he  did  not  tell  us,  and  omitted  to  say  that  what  would  have 
deceived  the  inexperience  of  Isham  would  also  have  deceived 
him. 

But  at  this  stage  of  the  case  the  defendant  realized  the 
necessity  of  proof  that  the  forgery  was  deft  enough  to  deceive 
the  skill  and  knowledge  of  any  ordinary  banker  dealing  in 
such  securities.  As  I  look  at  it  the  point  had  become  vital  to 
the  defense.  If  a  fair  and  reasonable  examination  of  the 
papers,  in  the  room  of  a  hurried  and  momentary  glance  would 
have  disclosed  the  fraud  to  the  skilled  eye  of  an  experienced 
banl^er,  or  awakened  a  suspicion  which  would  have  led  to  a 
verification,  then  I  think  a  finding  of  negligence  would  be  justi- 
fied. But  if,  on  the  contrary,  the  forgery  was  such  as  to  deceive 
any  reasonable  scrutiny  of  a  fairly  prudent  banker,  knowing  the 
signatures,  but  not  suspecting  fraud  in  the  body  of  the  instru- 
ments, then  scrutiny  would  have  done  no  good  and  the  decep- 
tion suffered  would  be  excusable.  Just  that  the  defendant 
sought  to  prove  in  two  ways.  He  offered  to  show,  first,  that 
he  himself  had  loaned  fifty  thousand  dollars  of  his  own  money 
to  the  same  borrowers,  accepting  in  part  similar  raised  col- 
lateral ;  and,  second,  that  for  several  years  the  same  identical 
raised  certificates  had  been  given  and  received  on  the  street  as 
collateral  for  loans,  and  deceived  the  skill  and  care  of  a  great 
number  of  bankers  and  brokers,  who  took  and  held  them  with- 
out suspicion.  Both  offers  of  proof  were  refused  and  the  evi- 
dence excluded.     I  think  that  was  error.      The  proof  would 
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have  shown,  at  least,  the  chamcter  of  the  forgery,  and  that 
Shephard  was  not  in  fault  for  not  discovering  it.  It  would 
have  established  Post's  absolute  good  faith  in  the  transaction 
and  that  he  took  the  same  care  of  Isham's  money  as  of  his  own. 
Of  course  is  was  not  admissible  to  show  merely  that  some 
others  were  no  more  prudent  than  Post,  or  that  his  .own  fault 
was  less  because  they  did  the  same,  but  it  was  admissible  to 
prove  that  Shephard  was  deceived  by  a  forgery  so  perfect  and 
skillful  that  it  escaped  for  years  the  vigilance  of  the  street. 
"With  that  fact  in  the  case  added  to  what  already  appears,  1 
should  deem  the  defense  sufficiently  established.  It  was 
objected  to  this  offered  evidence  that  it  might  involve  an 
examination  of  each  separate  transaction  with  others.  That 
was  not  proposed  or  necessary.  The  witness  testifying  was 
"\Yat«on.  He  had  been  tlie  clerk  of  Mills,  Robinson  &  Smith 
for 'eleven  years  and  had  charge  of  all  their  loan  business. 
The  offer  was  to  prove  by  him  that  for  years  these  raised  eei*- 
tificates  had  been  used  on  the  street  as  collateral  for  loans  with- 
out a  suspicion  on  his  part,  and  J)affiing  the  skill  and  knowl- 
edge of  banks,  brokers  and  business  Urms  of  exi>erieuce  and 
reputation.  It  seems  to  me,  if  that  is  the  truth,  that  no  fact 
could  more  conclusively  establish  the  perfection  of  the  forgery 
and  more  completely  excuse  and  justify  the  failure  of  Shep- 
hard to  discover  it.  What  was  pernutted  to  be  proved  makes 
the  existence  of  such  a  fact  quite  probable.  The  certificate 
raised  from  three  to  ninety-three  was  well  enough  done  to 
have  deceived  Isham,  and,  as  to  the  others,  it  was  much  easier 
to  change  seven  to  seventy  and  eight  to  eighty  without  attract- 
ing notice.  If  this  occurrence  has  disclosed  a  new  danger  in 
the  business  methods  of  the  stock  market,  it  may  serve  at  least 
as  a  warning,  and  tend  to  make  more  deliberate  inspection  and 
closer  scrutiny  an  ordinary  duty. 

The  judgment  sliould  be  revei*sed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 
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ui   Tig       ^  ^'^®  Matter  of  the  Cancellation  of  the  Xame  of  Matilda 
171     82  JosLYN  Gage  on  Registry  List  of  Election  District,  etc. 

A  school  commissioner  is  a  constitutional  officer  *'  elected  by  the  People," 
and  so,  under  the  State  Constitution  prescribing  the  qualification  of 
voters  (Art.  2,  §  1),  may  only  be  voted  for  by  "  male  citizens." 

Accordingly  held,  that  the  act  of  1892  (Chap.  214,  Laws  of  1892),  conferring 
upon  women  the  right  to  vote  for  school  commissioners,  is  unconstitutional 

On  appeal  from  order  striking  the  name  of  a  woman  from  the  registry 
list,  htld^  that  although  the  election  had  passed  and  so  the  possibility 
of  the  woman's  voting  was  absolutely  gone,  the  question  was  not  purely 
an  abstract  one  as  the  order  determined  her  status  under  the  act  and 
settled  her  rights  for  future  elections,  and  so  the  case  presented  required 
its  determination. 

(Argued  January  15,  1894 ;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  21^ 
1893,  which  affirmed  an  order  of  a  justice  of  the  Supreme 
Court,  made  at  Chamber,  striking  the  name  of  Matilda  Joslyn 
Gage  from  the  registry  list  #f  the  tliird  election  district  of  the 
town  of  Manlius,  Onondaga  county. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Zouis  Marshall  for  appellant.  The  order  apjjealed  from 
involves  a  substantial  right.  {Peoj>U  v.  Sturtevant^  9  N.  Y. 
263 ;  Askbtj  v.  W/iiU,  Ld.  Raym.  938 ;  1  Smith's  L.  C.  [9th 
ed.]  464;  Green  v.  Shumwayy  39  N.  Y.  418;  GoetcheuB  v. 
MaUheicson^  61  id.  420 ;  Day  v.  Bach^  87  id.  56  ;  Bradley  v. 
Fishery  13  Wall.  351.)  Chapter  214  of  the  Laws  of  1892,  per- 
mitting women  to  vote  for  school  commissioners,  is  constitu- 
tional. (Const.  N".  Y.  art.  2,  §  1 ;  Id.  art.  10,  §  2 ;  Laws  of  1814, 
chap.  142 ;  Laws  of  1856,  chap.  179 ;  Laws  of  1864,  chap.  555 ; 
Laws  of  1880,  chap.  9 ;  Laws  of  1888,  chap.  381 ;  Laws  of 
1893,  chap.  131 ;  People  ex  rel,  v.  Daytariy  55  N.  Y.  367 ; 
People  v.  H,  Lis,  Co,^  92  id.  337 ;  Tow7i  of  Sauthampton  v.  J/1 
B.  O.  Co.,  116  id.  16  ;  Sweet  v.  City  of  Syracuse,  129  id.  345,. 
350;  People  ex  rel  v.  Westchester  Co.,  139  id.  524;  F(/rt  v. 
Burc\  6  Barb.  73 ;  Belles  v.  Burr,  76  Mich.  1 ;  Wheeler  y. 
Bradyy  15  Kans.  26 ;  State  v.  Cmie^  15  Neb.  444;  Plv/mmer 
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V.  Yo8t,  33  N.  E.  Kep.  191 ;  People  v.  JV.  Y.  <&  M.  B.  IL 
H,  Co.,  84  N.  Y.  565 ;  i:ast  Oakland  v.  Skinner,  94  U.  S, 
255;  T.  Ins.  Co.  v.  Hamilton,  L.  E.  [12  App.  Cas.]  484,- 
Sturgia  v.  Spofford,  45  N.  Y.  446 ;  In  re  Carhoy,  27  Hun,  82  j 
Ogden  v.  Sainiders,  12  Wlieat.  270.) 

W.  P.  Goodelle  for  respondent.  Chapter  9  of  the  Laws  of 
1880  does  not  confer  eHgibihty  to  the  office  of  school  counnis- 
sioner  upon  females.  (8  N.  Y.  253  ;  In  re  Mayor,  etc.,  99  id. 
577;  Cooley  on  Const.  Lim.  148.)  But  if  it  should  be  lield 
that  the  act  of  1880  did  intend  to  and  does  authoiize  women 
to  hold  the  office  of  school  commissioner,  and  that  the  act  of 
1892  did  intend  to  and  does  attempt  to  confer  upon  women 
the  right  to  vote  for  school  commissioner,  then  the  lawof  1892 
is  in  contravention  of  our  State  Constitution.  (Const.  K".  Y* 
art.  2,  §  1 ;  Id.  art.  10,  §  2 ;  People  v.  Barber,  48  Hun,  195, 
198,  201 ;  Spencer  v.  Board  of  Regutration,  1  McA.  169  J 
v.  S,  V.  Anthony,  11  JBlatchf.  200 ;  People  v.  Pease,  27  N. 
Y.  45,  52,  53 ;  People  ex  rel.  v.  English,  29  N.  E.  Eep.  678 ; 
Green  v.  Shumway,  39  N.  Y.  418  ;  Cooley  on  Const.  Lim.  77,, 
599 ;  Laws  of  1864,  chap.  555 ;  People  ex  rel.  v.  McKinney,, 
52  N.  Y.  374 ;  People  v.  Draper,  15  id.  532.) 

Finch,  J.  The  'question  argued  on  this  appeal  is  whether  a 
woman  may  vot43  for  school  commissioner  in-  her  proper  dis- 
trict within  the  state,  and  it  arose  in  tliis  manner :  An  act  of 
the  legislature  (Laws  of  1892,  chap.  214)  provides  that  ''All 
persons  without  regard  to  sex,  who  are  eligible  to  the  office  of 
school  commissioner  and  have  the  other  qualifications  now 
required  by  law,  shall  have  the  right  to  vote  for  school  com- 
missioner in  the  various  commissioner  districts  of  the  state."' 
The  act  further  requires  that  the  persons  so  entitled  to  vote 
shall  be  registered  "  as  provided  by  law  for  those  who  vote 
for  county  officers ; "  that  the  county  clerk  shall  prepare  and 
distribute  the  prescribed  ballots,  and  the  inspectors  of  election 
shall  receive  and  count  the  same.  Acting  under  this  authority 
Mrs.  Gage  was  duly  registered  in  the  third  election  district  of 
the  town  of  Manlius  on  October  21st,  1893.  The  board  of 
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inspectors  were  formally  requested  to  remove  li^r  name  from 
the  registry,  but  refused  to  comply  with  tlie  demand,  where- 
upon an  application  was  made  to  a  justice  of  the  Supreme  Court 
'pursuant  to  section  37,  chapter  680  of  the  Laws  of  1892,  to 
strike  her  name  from  the  registry,  on  the  sole  ground  that  she 
was  not  a  lawful  voter  by  reason  of  her  sex.  That  applica- 
tion was  granted,  the  learned  judge  holding  that  the  act  con- 
ferring upon  her  the  right  to  vote  for  school"  commissioner 
was  unconstitutional.  The  inspectors  obeyed  the  order.  Mrs. 
Oage  appealed  to  the  General  Term,  where  it  was  affirmed, 
and  from  that  affirmance  brings  her  appeal  to  this  court. 

While  it  is  true  that  the  election  of  1893  has  passed,  and 
the  possibility  of  voting  on  that  occasion  is  absolutely  gone, 
it  does  not  necessarily  follow  that  the  question  involved  has 
become  purely  abstract  and  divested  of  any  practical  results 
•consequent  upon  its  decision.  The  order  made  determined 
the  status  of  the  voter  under  the  act  of  1892,  and  settled  her 
right  for  future  elections ;  and  if  a  wrong  has  been  done  it  is 
not  easy  to  discover  any  practical  remedy  except  through  a 
reversal  of  the  order  which  was  granted.  Both  parties  concur 
in  seeking  a  final  decision  upon  the  constitutional  question 
involved,  and  we  are  of  opinion  that  the  case  presented 
requires  of  us  its  determination. 

The  learned  counsel  for  the  appellant  states  very  frankly 
and  accurately  the  sole  inquiry  upon  which  the  decision 
depends.  He  concedes  that  under  article  2,  §  1,  and  article 
K),  §  2  of  the  Constitution,  no  woman  has  the  right  to  vote  for 
constitutional  officers,  because  the  franchise  is  conferred 
explicitly  upon  "  male  citizens ; "  but  he  contends  that  school 
officers  are  not  such  constitutional  officers,  because  the  practi- 
cal interpretation  of  that  instrument  has  long  and  invariably 
been  to  the  contrary.  That  is  true  and  only  true  of  the  officers 
of  the  school  district,  as  the  fundamental  unit  of  tlie  school 
system.  The  trustees  of  such  a  district  are  the  authorized 
business  managers  of  the  school  within  its  boundaries,  and  the 
legislature  has  always  assumed,  and  been  pennitted  to  assume, 
the  riglit  to  determine  who  might  vote  for  such  trustees,  and 
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wliat  qualifications  should  or  sFiould  not  be  requisite  and 
necessary.  To  that  class  of  school  officers  intrusted  with  the 
goveniinent  and  control  of  the  simple  school  district,  by  itself 
alone  and  within  its  own  boundaries,  the  constitutional  pro- 
visions have  never  been  applied ;  but  I  have  yet  to  find  an 
instance  in  the  statutory  history  of  the  state  prior  to  the  act  in 
question,  where  an  officer  whose  authority  was  not  confined  to 
the  school  district,  but  extended  over  many  of  them,  with  a 
power  of  superintendence  and  control,  Ija*  been  regarded  as  any- 
thing other  than  a  town  or  county  officer  and  within  the  constitu- 
tional provisions.  Under  the  Kevised  Statutes  the  superin- 
tending officers  were  three  commissioners  and  three  inspectors 
of  common  schools.  (1  R.  S.  p.  340,  §  3.)  These  were  town 
oflScers,  to  be  chosen  by  the  constitutional  electors  (§  1)  and  by 
ballot.  (Id.  343,  §  2.)  In  1843  these  officers  were  abolished 
(Chap.  133,  §  1),  and  in  their  place  was  substituted  (§  2)  a  town 
superintendent  of  common  schools,  to  be  annually  elected  in 
the  same  manner  as  "  other  town  officers  "  are  chosen,  and  upon 
whom  the  duties  of  inspection  and  superintendence  were 
imi)06ed.  He  also  was  a  town  officer  and  chosen  by  the  con- 
stitutional electors.  In  1864  (Chap.  179)  the  system  was  again 
changed  by  j^roviding  first  for  the  appointment  and  then  for 
the  election  of  school  commissioners.  The  terms  of  the  statute 
show  that  they  were  still  regarded  as  within  the  constitutional 
provisions,  and  were  county  ofBcers,  as  their  predecessors  had 
been  town  officers.  Where  a  county  constituted  a  single  assem- 
bly district  the  supervisors  were  to  choose  "  for  their  county  " 
an  officer  to  be  called  school  commi3sioner.  (§  1.)  Where  a 
•county  had  more  than  one  assembly  district  a  commissioner  for 
each  of  such  assembly  districts  was  to  be  chosen.  (§  2.)  So  far 
the  office  created  pertained  to  the  known  constitutional  divis- 
ions of  the  state,  and  its  incumbent  was  clearly  a  county  offi- 
<;er.  The  situation  was  not  changed  by  the  further  provision 
allowing  in  a  single  county  constituting  but  one  assembly  dis- 
trict the  selection  of  two  commissioners,  and  dividing  the 
<50unty  into  sections  for  that  purpose.  (§  4.)  No  town  was 
to  be  divided  in  the  process,  and  the  commissioner  of  one  sec- 
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tion  could  discharge  his  official  duty  in  the  other  section  upon 
the  written  request  of  its  commissioner.  (§  7.)  Under  the 
act  of  1864  (Chap.  555,  title  2,  §  11)  he  is  required  to  do  so 
upon  the  command  of  the  superintendent  of  public  instruc- 
tion. Under  the  law  of  1856  the  appointment  by  the  boards 
of  supervisors  was  but  temporary.  At  the  annual  general 
election  of  1857  the  officers  became  elective,  and  it  was  pro- 
vided that  "  all  the  provisions  of  law  relating  to  the  mode  of 
voting  and  of  canvassing  the  votes  for  the  county  officers  shall 
apply  to  and  govern  tlie  election  of  such  commissioners."  If 
it  be  a  just  criticism  that  this  provision  was  merely  modal,, 
that  may  have  furnished  a  reason  why,  for  a  plainer  exposi- 
tion of  the  intended  meaning,  the  language  was  changed  in 
the  General  Act  of  1864.  It'  there  reads  (§  3,  title  2) :  "  The 
laws  regulating  the  election  of,  and  canvassing  the  votes  for,, 
county  officers  shall  apply  to  such  elections."  Who  may  vote 
for  county  officers  is  an  essential  part  of  the  laws  "  regulating  " 
their  election,  for  it  has  been  held  that  into  those  laws  is 
to  be  read  the  constitutional  definition  of  an  elector  as  if  it 
had  been  specially  repeated  therein.  {People  v.  Barber^  48 
Hun,  198.)  It  follows  that  there  are  two  definite  and  distinct 
classes  of  scliool  officers,  which  are  those  of  the  school  district, 
the  unit  of  the  system,  and  those  of  superintendence  over  a 
larger  or  smaller  number  of  such  units  aggregated ;  and  that 
the  latter  are  and  always  have  been  as  clearly  either  town  or 
county  officers  as  the  former  have  not  been.  I  am  unable  to 
see,  therefore,  that  any  practical  construction,  prior  to  the  act 
of  1892,  has  ever  been  given  to  the  Constitution  which  takes 
the  elective  officers  charged  with  superintendence  out  of  the 
category  of  constitutional  officers,  or  puts  a  constituency  behind 
them  having  other  qualifications  than  those  necessary  for  the 
election  of  town  and  county  officers. 

The  Constitution,  in  article  second,  section  one,  prescribes 
tlie  qualifications  of  voters  "  for  all  offices  that  now  are  or  here- 
after may  be  elective  by  the  people,"  and  confines  the  fran- 
chise specifically  to  "  male  citizens."  The  office  of  school 
commissioner    was    one    thereafter  made  "elective  by  the 
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people"  through  the  operation  of  tlie  alternative  given  by 
article  ten,  section  2,  which  provides  that  "  all  officers  whose 
offices  may  hereafter  be  created  by  law  sliall  be  elected  by  the 
people  or  appointed  as  the  legislature  may  direct."  That  is, 
in  such  eases  it  may  choose  between  election  and  appointment, 
and  in  the  latter  event  may  dictate  the  authority  and  mode  of 
appointment.  The  legislature  chose  that  the  office  should  be 
elective,  and  becoming  such,  it  fell  within  the  scope  and  terms 
of  the  constitutional  provisions  applicable  to  elections  by  the 
people.  The  only  possible  answer  is  the  one  which  was 
attempted  and  derived  from  a  supposed  practical  construction. 
We  liave  seen  that  the  facts  do  not  justify  that  answer.  Indeed, 
the  cases  cited  from  other  states  do  not  go  far  enough  to  sup- 
port the  appellant's  argument.  In  Belles  v.  Burr  (76 
Mich.  1)  the  question  was  over  the  election  of  a  school  dis- 
trict trustee.  In  WJt^eler  v.  Brady  (15  Kansas,  26)  the  con- 
troversy concerned  a  school  district  treasurer.  In  State  v. 
Cones  (15  Neb.  444)  the  voting  was  at  a  school  district  meet- 
ing. In  Phimmer  v.  Yost  (33  N.  E.  Rep.  191)  the  election 
was  of  members  of  the  board  of  education.  And  the  opinion 
of  the  judges  (115  Mass.  603)  related  to  the  right  of  a  woman 
to  be  a  member  of  a  school  committee.  On  the  other  hand, 
when  the  question  arose  in  Kansas,  not  of  voting  at  a  school 
district  meeting,  but  for  a  county  superintendent  of  schools, 
the  court  deemed  it  almost  too  clear  for  argument  that  a  woman 
could  not  vote  for  the  latter  officer.  (  Winans  v.  WiUiainSy  5 
Kansas,  227.) 

It  seems  to  me  needless  to  prolong  the  discussion.  A  con- 
stitutional convention  may  take  away  the  barrier  which 
excludes  the  claimed  right -of  the  appellant,  but  until  that  is 
done  we  must  enforce  the  law  as  it  stands. 

The  order  should  be  affirmed,  but,  as  stipulated,  without 
costs. 

All  concur. 

Order  affirmed. 
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Ills  248  "^^^  People  ex  rel.  Thurbee,  Whyland  Company,  Appellant,, 
iii  ii8|  v.  Edward  P.  Barker  et  al.,  CommisBioners  of  Taxes,  etc., 
^^^^       ^1     Respondents. 
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Foreign  corpomtions  are  included  within  the  terms  of  the  act  of  1855 
(Chap.  37,  Laws  of  1855)  subjecting  non-residents  doing  business  in  this 
state  to  assessment  and  taxation  on  aM  sums  invested  in  such  business. 

A  person  or  corporation  liable  to  asscssmeot  and  taxation  under  the  act  is 
not  entitled  to  a  deduction  of  debts. 

(Argued  January  15,  1894 ;  decided  January  23,  1894.) 

Appeal  from  order  of  the  General  Terra,  of  the  Supreme 
Court  in  the  fii-st  judicial  department,  made  October  13, 1893, 
which  affirmed  an  order  of  Special  Tenn  dismissing  a  writ  of 
certiorari  to  review  an  assessment  by  defendants  upon  the  per- 
sonal property  of  plaintiff  for  the  year  1890  and  ratifying  and 
confirming  the  same. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Z.   0.  Waehner  for  appellant.     The  relator  is  organized! 
under  the  laws  of  the  state  of  Xew  Jersey,  and  that  state  is,, 
therefore,  its  domicile,  and  it  is  a  non-resident.     (Laws  of  1855,, 
chap.  37;   People  v.  McLean,  SO  X.  Y.  259  ;   Bl  C.Z.  Im.. 
Co.  V.  Com.  of  Taxes,  1  Keyes,  303 ;   Parker  MiUs  y,.  Com.. 
of  Ta^es,  23  N.  Y.  242.)     This  is  tlie  only  statute-  regulating 
the  taxation  of  foreign  corporations  for  local  purposes,  and. 
therein  alone  must  be  found  the  power  and  metliod  of  assess- 
ing and  taxing  them.     {People  v.  McLean,  80  N,.Y.  259;. 
I^arker  Mills  v.  Com.  of  Taxes,  23  id.  242.)    The  basis  —  and 
the  only  basis  —  for  assessment  and  taxation  under  the  act  is 
on  all  sums  invested  in  any  manner  in  said  business^    (PeopU- 
ex  rel.  v.  WempU,  133  N.  Y.  323 ;  People  v.  McLea/ny  80  id. 
259  ;  l^eople  ex  rel.  v.  Com.  of  Taxes,  23  id.  224.)     The  same 
system  of  assessment  and  taxation  prevails  in  the  cases-  of 
foreign  corporations,  etc.,  as  applies  to  and  regulates  the 
assessment  of  and  taxation  of  residents.     {In  re  Swift,  137  N.. 
y.  84;   People  ex  rel  v.  Wemple,  133  id.  325.)     The  bills. 
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receivable  and  moneys  owing  to  the  relator  are  not  "  in  law  " 
suios  invested  in  its  business.  (Laws  of  1883,  chap.  392 ; 
People  ex  reL  v.  WempU,  133  N.  Y.  328.) 

D,  J.  Dean  for  respondents.  Under  the  scheme  of  tlxe 
statute  for  tlie  taxation  of  non-resident  persons  and  corpora- 
tions  no  deduction  for  debts  from  the  amount  of  capital 
invested  in  business  of  the  state  of  New  York  is  authorized. 
{^People  ex  reL  v.  Comrs.^  ete.y  4  Ilun,  596 ;  Iloyt  v.  Comr,  of 
Taxes,  23  N.  Y.  224;  WUUains  v.  Bd,  Suprs.,  78  id.  561.) 
If,  however,  the  relator  is  entitled  to  a  deduction  for  its  debts, 
as  a  resident  would  be,  then  the  respondents  were  authorized 
to  inchide  in  the  capital  invested  in  this  state  the  sums  due  to* 
it.     (1  R.  S.  388,  390,  §§  3,  9.) 

Peckhak,  J.  The  relator  complains  of  the  amount  of  its 
assessment  for  purposes  of  taxation  because,  as  is  alleged,  its^ 
indebtedness  was  not  deducted  therefrom  by  defendants.  It 
is  a  foreign  corporation  having,  according  to  the  affidavit 
made  by  its  president,  a  principal  office  at  76  Montgomery 
street,  Jersey  City,  New  Jersey,  in  which  state  it  was  organ- 
ized under  the  laws  thereof.  Its  office  in  New  York  city  is 
stated  to  be  at  1 16  Reade  street. 

It  also  appeared  by  the  affidavit  that  the  company  was 
organized  with  a  nominal  capital  of  $3,000,000,  of  which 
$2,500,000  had  been  issued,  $100,000  for  cash  and  tlie  rest 
for  property  consisting  of  merchandise,  trade  marks,  good 
will,  etc.  On  January  11, 1892,  it  owned  merdiandise  withhi 
the  state,  exclusive  of  imported  goods  in  original  packages,  of 
$500,000  in  amount.  It  also  had  accounts  and  bills  receiv* 
able  owing  to  it  within  the  State  of  New  York  of  about 
$200,000,  c^sh  in  bank  about  $20,000,  and  other  personal 
property  in  the  state  of  about  $50,000,  or  a  total  of  $750,000.. 
It  owed  on  the  day  above  named  in  New  York  city,  opea 
accountsof  about  $150,000,  and  bills  payable  $1,068,904.42, 
or  a  total  indebtedness  of  $1,218,904.42.  It  was  further  stated 
in  the  affidavit  that  the  balance  of  the  capital  was  employed 
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outside  the  city  of  New  York,  principally  in  the  form  of 
accounts  receivable,  amounting  to  about  $1,400,000.  The  tax 
comraifisioners  assessed  the  personal  property  of  the  relator  at 
the  sum  of  $500,000,  after  hearing  the  relator  and  considering 
its  demands,  and  they  decided  that  sum  to  be  just  and  the 
amount  for  which  the  personal  estate  of  the  relator  was  law- 
fully assessable  for  the  year. 

The  relator  claimed  that  the  indebtedness  abore  set  out 
should  be  deducted  from  the  sum  of  $750,000,  which  it  stated 
Avas  the  utmost  amount  of  its  property  that  could,  under  any 
circumstances,  be  regarded  as  invested  in  any  manner  in  busi- 
ness in  this  state,  and  that  if  such  deduction  were  allowed, 
there  was  no  sum  remaining  upon  which  to  make  any  assess- 
ment. Objection  was  made  by  it  to  the  addition  of  any  part 
of  the  above-named  sum  of  $1,400,000  to  the  sum  of  $750,000, 
because,  as  it  alleged,  the  former  sum  was  employed  outside 
the  city  of  New  York  and  was  principally  in  the  form  of 
accounts  receivable.  The  claim  was  that,  as  to  such  accounts, 
they  had  no  situs  in  and  of  themselves  and  were  mere  choses 
in  action,  and  took  in  law  the  situs  of  their  owner,  and  that 
.sittis  was  its  domicile  in  New  Jersey.  It  was,  therefore, 
urged  that  no  part  of  such  sum  could  be  regarded  as  invested 
in  any  manner  in  the  business  of  the  relator  in  the  city  of 
New  York. 

Prior  to  1855,  great  numbers  of  persons  doing  business  in 
this  state,  and  having  large  amounts  of  moneys  invested 
within  its  borders,  nevertheless  chose  to  reside  just  outside  its 
xjonfines.  Although  these  persons  were  non-resident«  of  the 
state,  yet  they  came  daily  within  its  boundaries  for  the  pur- 
pose of  doing  business  here,  and  had  here  large  amounts  of 
capital  invested  in  their  business,  and  yet  under  our  laws  they 
could  not  be  reached  for  taxation.  Tlieir  names  could  not  be 
put  upon  an  assessment  roll  because  they  did  not  reside  in  any 
town  or  ward  where  an  assessment  could  be  made,  and  they 
had  no  agents  or  trustees  who  resided  in  the  state  against 
whom  any  assessment  on  account  of  such  property  could  be 
made.     To  reach  the  non-resident  for  the  purpose  of  subject- 
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ing  sncli  property  to  taxation  was  the  object  of  the  act,  ch.  37 
of  the  Laws  of  1855.  {People  ex  rel.  Iloyt  v.  Commra,  of 
Taxe^,  23  N.  Y.  224.) 

Section  one  of  the  act  reads  as  follows : 

'*  All  persons  and  asgociations  doing  business  in  the  state  of 
New  York  as  merchants,  bankers,  or  otherwise,  either  as  prin- 
cipals or  partners,  whether  special  or  otlierwise,  and  not  resi- 
dents of  this  state,  shall  be  assessed  and  taxed  on  all  sums 
invested  in  any  manner  in  said  business,  the  same  as  if  they 
were  residents  of  this  state,  and  said  taxes  shall  be  collected 
from  the  property  of  the  firms,  persons  or  associations  to 
which  they  severally  belong." 

We  are  of  the  opinion  that  this  act  does  not  contemplate 
the  deduction  of  debts  from  tlie  sums  invested  in  this  state 
hy  non-residents.  As  the  person  is  a  non-resident,  it  is  to  be 
assumed  that  he  will,  at  the  place  of  his  domicile,  have  all  of 
what  might  be  tenned  his  equities  adjusted,  and  that  if  entitled 
to  it  anywhere  it  will  be  at  such  domicile  that  he  will  claim 
and  be  allowed  the  right  to  have  such  deduction.  In  his  case 
the  statute  of  1855  seizes  upon  the  certain,  specific  sum  which 
he  has  here  invested  in  the  business  carried  on  hy  him,  and 
that  sum  is  to  he  assessed  and  taxed  the  same  as  if  the  person 
were  a  resident  of  the  state.  In  using  the  expression  "  the 
same  as  if  they  were  residents  of  this  state,"  we  do  not  think 
it  was  intended  that  exceptions  were  to  be  allowed  here  the 
«ame  as  if  the  party  were  a  resident,  or  that  deductions  from 
the  sum  thus  invested  should  be  made  as  if  that  were  the  case. 
It  meant,  as  it  seems  to  us,  that  the  sum  invested  in  any  man- 
ner in  business  in  this  state  should  be  assessed  in  the  same 
manner  and  form  as  a  resident  would  be  assessed. 

Foreign  corporations  are  included  within  the  terms  of  the 
act  of  1855.  {Life  Ins.  Co.  v.  Commrs.  of  Taxee^  1  Keyes, 
-303,  cited  in  People  ex  rel.  Bay  State^  etc.^  v.  McLean^  80  N. 
Y.  254  at  25*9.)  Hence  it  was  said  that  a  foreign  corporation 
doing  business  in  New  York  was  properly  taxable  in  the  city 
of  New  York,  where  its  principal  place  of  btisiness  or  office 
of  the  agency  existed.  And  in  this  last-cited  case  in  80th 
New  York,  it  is  said  that  the  act  of  1855  points  out  the  mode 
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of  taxation,  viz.,  "  the  same  as  if  they  were  residents  of  this 
state ; "  and  in  referring  to  tlie  mode  of  taxing  a  resident  cor- 
poration it  is  foimd  that  it  is  to  be  taxed  in  the  town  or  ward 
where  it  lias  a  principal  office  or  place  for  the  transaction  of 
its  financial  concerns.  The  foreign  corporation  is  not  to  be 
taxed  in  all  things  the  same  as  if  it  were  a  resident,  because 
the  statute  expressly  provides  that  it  is  only  to  be  taxed  for 
the  sum  invested  in  business  in  this  state,  and  in  order  to  tax 
it  upon  that  sum  no  indebtedness  should  be  allowed.  The 
percentage,  the  form,  the  mode  of  the  assessment  and  tax- 
ation upon  the  specific  sum  invested  in  business  in  this 
state  are  to  be  the  same  as  if  the  person  were  a  resident,  but 
inasmuch  as  all  the  subjects  of  assessment  against  a  non-resi- 
dent are  not  within  the  jurisdiction  of  the  state,  but  only  the 
sum  here  invested,  it  is  plain  that  it  was  never  contemplated 
by  the  legislature  that  such  non-resident  should  have  the 
right  to  make  deductions  from  that  sum  by  reason  of 
debts,  while  the  taxing  authorities  would  have  no  right 
to  balance  such  deductions  by  an  assessment  of  other 
property  of  the  non-resident  not  situated  within  the  state.  The 
resident  has  no  right  to  deduct  his  indebtedness  from  any 
specific  piece  of  personal  property,  or  from  any  special  chose 
in  action.  In  a  general  way  it  may  be  said  that  he  is  to  be 
charged  with  all  his  personal  property,  and  from  that  total  he* 
may  deduct  his  debts.  This  cannot  be  done  in  the  case  of  a 
non-resident,  although  it  may  (as  we  may  assume)  be  done  at 
his  domicile.  All  we  are  to  do  is  to  assess  and  tax  the  sunt 
here  invested,  and  the  equities  must,  as  we  have  said,  be' 
adjusted  at  the  domicile  of  the  person. 

The  assessment  of  a  domestic  corporation  is  made  after  a 
deduction  for  debts,  because  its  capital  and  surplus  are  to  be 
assessed  at  their  actual  value, -which  cannot  be  arrived  at 
without  considering  and  deducting  debts.  A  foreign  corpora- 
tion is  not  to  be  thus  taxed,  and  no  inquiry  is  made  as  to  the 
actual  value  of  such  capital  or  surplus^  and  as  such  value  is 
not  to  be  assessed  or  taxed,  the  debts  should  not  be  deducted 
from  specific  property  here  invested. 


1894.] 


White  et  al.  v.  I.  II.  et  al. 


123 


N.  Y.  Rep.l 


Statement  of  case. 


The  relator  having  no  right  to  deduct  its  debts  from  the 
Bum  it  had  invested  in  its  business  here,  it  is  unnecessary  to 
discuss  the  question  whether  the  amount  of  the  debts  due  it 
should  be  regarded  as  any  part  of  the  sum  invested  in  its  busi- 
ness in  this  state,  because  thesiim  assessed  by  the  defendants  is 
less  than  the  amount  which  the  affidavit  of  the  president  of 
the  relator  shows  was  invested  in  its  business  in  this  state  at 
the  time  of  such  assessment,  exclusive  of  those  accounts. 

The  order  of  the  General  Term  should,  therefore,  be 
affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


al.,  Appellants,  v.  The   Inebriates' 
County,    Impleaded,    etc.,    et    al.. 


Alfred  T.  White  et 
Home  for  Kings 
Respondents. 

An  order  denying  a  temporary  injunction  in  an  action  wherein  there  are 
no  controverted  facts  and  the  complaint  presents  simply  a  question  of 
law,  is  reviewable  here. 

The  provision  of  the  act  "to  provide  means  for  the  support  of  the  Inebri- 
ates' Home  for  Kings  county  "  (§  1,  chap.  687,  Laws  of  1872),  as  amended 
in  1877  (§  4,  chap.  169,  Laws  of  1877),  which  directs  the  comptroller  of 
the  city  of  Brooklyn  to  pay  to  the  treasurer  of  said  home  fifteen  per 
cent  of  the  excise  moneys,  was  not  repealed  by  the  city  charter  of  1888 
(Chap.  588,  Laws  of  1888). 

Said  act  is  not  a  * '  local  and  special "  act  relating  to  the  corporation  of  the  city, 
wHhin  the  meaning  of  the  repealing  clause  in  said  charter.     (§  35,  tit.  22.) 

The  facts  that  said  provision  of  the  act  of  1872  was  amended  in  1875  *'  so 
as  to  read  as  follows,"  and  that  in  the  amendatory  act  of  1877  the  original 
provision  was  amended  without  reference  to  the  amendment  of  1875,  do- 
not  render  the  last  amendment  nugatory  ;  the  original  provision  was  not 
80  merged  and  lost  in  the  first  amendment  as  to  prevent  a  further  amend- 
ment thereof  by  reference  simply  to  the  original. 

People  v.  Wilmerditig  (136  N.  Y.  363),  distinguished. 

Said  amendatory  act  of  1877  is  not*violative  of  the  provision  of  the  State 
Constitution  (§  11,  art.  8)  forbidding  the  giving  by  a  city  of  its  money  or 
property  in  aid  of  persons  or  corporations,  save  as  excepted ;  it  comes 
within  the  exception  allowing  such  gifts  by  a  city  "in  aid  or  support 
of  its  poor  as  may  be  authorized  by  law." 
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(Arguotl  January  15,  1894 ;  decided  January  23,  1894.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  5, 
1893,  which  aflSrmed  an  order  of  Special  Term  denying  a 
motion  by  plaintiffs  for  a  temporary  injunction. 

In  the  General  Term  it  was  adjudged,  as  the  ground  for  the 
affirmance,  that  chapter  169,  Laws  of  1877,  was  constitutional, 
has  not  been  repealed  and  authorizes  the  comptroller  of  the  city 
of  Brooklyn  to  pay  to  defendant,  the  Inebriates'  Home  of  Kings 
county,  fifteen  per  cent  of  the  moneys  collected  after  April 
1,  1877,  for  licenses. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ji.  Burnham  Moffat  for  appellants.  The  order  is  appeal- 
able to  this  court.  {Blrge  v.  B.  B.  Co.,  133  N.  T.  477; 
Andersfyix  v.  Anderson,  112  id.  104;  T.  Co.  v.  li.  li.  Co.,  121 
id.  397.)  Chapter  169  of  the  Laws  of  1877  was  repealed  by 
chapter  683  of  the  Laws  of  1888.  (Ferguson  v.  lioss,  126  N. 
Y.  465 ;  People  ex  rel.  v.  Allen,  42  id.  417 ;  Shepherd's  Fold 
V.  Mayor,  etc.,  90  id.  137 ;  People  ex  rel.  v.  Ligersoll,  58  id.  1 ; 
People  V.  Wihnerdirig,  136  id.  368 ;  Ellis  v.  Paige,  1  Pick. 
43 ;  Bartlett  v.  King,  12  Mass.  537 ;  Butler  v.  liussell^  3 
Cliff.  251 ;  Patterson  v.  Tatnm,  3  Sawyer,  164 ;  In  re  South- 
tcorth,  5  Ilun,  55 ;  Bowen  v.  United  States,  14  U.  S.  Ct.  of 
CI.  162 ;  Laws  of  1886,  chap.  626.)  Section  4  of  chapter  169 
of  the  Laws  of  1877  is  a  nullity  and  is  void.  (Laws  of  1877, 
chap.  687,  §  1 ;  Laws  of  1875,  chap.  627,  §  3 ;  Peoph  v.  WU^ 
^nerrfi?ig,  136  N.  Y.  368.)  The  provisions  of  chapter  169  of 
the  Laws  of  1877,  which  direct  payment  to  the  Inebriates' 
Home  of  fifteen  per  cent  of  the  Brooklyn  city  excise  moneys, 
are  in  violation  of  article  8,  section  11,  of  the  State  Constitu- 
tion. (People  ex  rel.  v.  Brown,  55  N.  Y.  187 ;  People  ex  rel, 
V.  Allen,  42  id.  404;  People  ex  rel.  v.  Dayton,  55  id.  367; 
People  ex  rel.  v.  Jackson,  85  id.  544 ;  PeopU  v.  Purdy,  4 
Hill,  384 ;  Gordon  v.  Comes,  47  N.  Y.  616 ;  Hequeinhourg 
v.  City  of  Diinhirh,  49  Hun,  550 ;  People  ex  rel.  v.  Kelly, 
76  N.  Y.  475  ;  In  re  Mayor,  etc.,  99  id.  589 ;  People  v.  Inger- 
soil,  58  id.  1 ;  People  v.  Field,  Id.  491 ;  Shepherd' s  Fold  v. 
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Mayor,  96  id.  137 ;  People  ex  rel.  v.  City  of  Homey  136  id. 
496.) 

James  O.  Church  for  respondents.  It  is  contended  that  the 
various  acts  incorporating  and  providing  for  tliis  institution 
are  all  of  them  general  and  not  local  laws.  In  construing  as 
to  whether  legislation  is  to  be  deemed  local  or  general,  the  fact 
that  the  principal  operation  of  the  act  is  confined  simply  to 
one  locality  of  the  state  does  not  of  itself  make  the  act  a  local 
act,  but,  in  order  to  be  local,  its  operation,  efEect  and  purpose 
must  be  entirely  confined  to  the  property  and  persons  of  a 
specific  locality.  {People  v.  O^Brien,  38  N.  Y.  184 ;  Ilealy 
V.  Dxfdleyy  5  Lans.  120  ;  Ferguson  v.  Rosa,  126  N.  Y.  459  ; 
People  V.  Stevens,  2  Abb.  Pr.  [K  S.]  351 ;  People  v.  Bd. 
Suprs,,  43  N.  Y.  21 ;  PeopU  v.  N.  P,  R.  Co,,  86  id.  7.) 
Assuming  that  the  various  acts  under  consideration  are  local 
acts,  they  are  not  repealed  by  the  provisions  of  the  charter  of 
the  city  of  Brooklyn.  {People  ex  rel.  v.  BeU,  125  N.  Y.  722.) 
This  act  does  not  interfere  with  the  provision  of  the  Consti- 
tution in  relation  to  the  payment  of  money  by  any  city. 
{Shepherd's  Fold  v.  Mayor,  etc.,  96  N.  Y.  137.)  Should  it  be 
held  that  the  act  of  1887  was  a  local  one  it  does  not  interfere 
with  the  constitutional  prohibition.  {People  v.  Briggs,  50 
N.  Y.  558 ;  Brewster  v.  City  of  Syra/mse,  19  id.  117.) 

Gray,  J.  This  is  an  action  by  taxpayers  to  restrain 
officials  of  the  city  of  Brooklyn  from  paying  certain  moneya 
to  the  Inebriates'  Home  for  Kings  county.  An  application 
for  a  restraining  order  was  denied  pendente  lite,  and  that 
order  was  affirmed  by  the  General  Term.  An  appeal  was 
taken  from  the  order  of  affirmance  to  this  court.  There  are 
no  controverted  facts,  and  the  complaint  presented  but  a  ques- 
tion of  law,  which  was,  in  fact,  determined  adversely  by  the 
denial  of  the  motion  for.  an  injunction.  The  form  of  the 
order  below,  by  adjudging  upon  that  question,  and  disposing 
of  the  issues,  raises  a  question  of  law,  which  we  can  review 
here.     {Birge  v.  Berlin  Bridge  Company,  133  N.  Y.  477.) 
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The  "  Home  "  was  incorporated  under  chapter  843,  Laws 
of  1867j  for  the  purpose  of  receiving  inebriates,  entering 
voluntarily  or  by  order  of  the  trustees.  Its  objects  were 
declared  to  be  reformatory,  and  its  operation  and  powers  com- 
prehended the  county  of  Kings.  This  act,  and  subsequent 
amendatory  acts,  provided  for  the  raising  of  revenues  by 
appropriating  a  certain  proportion  of  the  excise  moneys  of 
Kings  county  and  of  the  city  of  Brooklyn. 

By  section  IV  of  chapter  169  of  the  Laws  of  1877,  it  was 
fino-lly  provided  that  the  city  comptroller  shall  pay  to  the 
treasurer  of  the  "  Home "  fifteen  per  cent  of  the  moneys 
received  for  licenses  granted  and  that  the  board  of  excise 
commissioners  of  the  towns  of  Kings  county  shall  also  pay 
to  the  treasurer  fifteen  per  cent  of  the  moneys  received  for 
licenses  granted  by  them.  It  is  claimed  that  that  act  was 
repealed  by  chapter  583  of  the  Laws  of  1888,  commonly 
known  as  the  city  charter.  That  act  provided,  in  section  35 
of  title  XXII,  for  the  repeal  of  "  All  local  and  special  acts, 
passed  prior  to  June  1,  1888,  relating  to  the  corporation  of 
the  city  of  Brooklyn,  or  to  the  administration  of  the  prop- 
erty and  affairs  of  said  corporation."  We  think  that  the  act 
of  1877  in  question  can  only  be  said  to  be  in  a  sense,  and 
relatively  to  the  rest  of  the  state,  local.  The  title  was  "  An 
act  to  provide  means  for  the  support  of  inebriates  for  Kings 
county,"  etc.,  etc.,  and  the  scope  of  its  action  was  over  the 
whole  county.  It  would  be  a  misuse  of  terms  to  classify  it 
with  the  local  and  special  acts  to  be  affected  by  the  repealing 
clause  of  the  city  charter.  Relatively  to  the  county  the  act 
was  general  in  its  objects  and  provisions.  Incidentally  it 
touclied  the  local  administration  of  the  city  of  Brooklyn.  In 
the  revision  and  combination  of  existing  special  and  local 
laws  affecting  the  city,  whicli  chapter  583  was  designed  to 
effect,  it  is  but  reasonable  to  suppose  that  the  acts  intended  to 
be  combined  were  such  as  directly,  and  only,  concerned  the 
municipal  administration.  "We  should  not  extend  its  opera- 
tion of  exclusion  or  repeal  to  acts,  which  affect  the  city  only  as 
it  is  part  of  a  subdivision  of  the  state  ;  unless  compelled  to  do 
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so  by  express  language.  It  is  further  insisted  tliat  section  IV  of 
the  act  of  1877,  referred  to,  is  a  nullity.  That  result  is  reached 
hy  the  appellants  by  comparing  the  provision  of  a  prior  act 
amendatoiy  of  the  original  act.  In  1872  an  act  was  passed 
(I^ws,  chap.  687),  which,  in  its  first  section,  provided  with 
respect  to  the  appropriation  of  certain  percentages  of  city  and 
county  excise  moneys.  In  1875  (Laws,  chap.  627,  §3)  section 
one  of  the  act  of  1872  was  amended  "  so  as  to  read  as  fol- 
lows," etc. ;  and  by  the  use  of  that  language  and  because  of 
the  amendment  containing  all  the  provisions  of  the  amended 
section  with  other  new  ones,  it  is,  in  substance,  claimed  that 
section  I  of  the  act  of  1872  was  so  merged  and  lost  in  the 
amending  section  as  to  be  incapable  of  the  reference  and 
amendment  contained  in  the  act  of  1877.  In  support  of  this 
the  case  of  People  v,  Wilmerding  (136  N.  Y.  363)  is  relied 
upon.  But  that  case  is  no  authority  for  any  such  proposition. 
There  the  question  was  as  to  the  effect  of  the  repeal  of  a 
statute,  which  had  incorporated  by  amendment  an  earlier 
enactment,  upon  that  earlier  enactment,  and  it  was  held 
that  it  also  was  repealed.  The  principle  of  the  decision, 
upon  that  point,  was  that  the  repeal  of  the  amending 
act  did  not  operate  to  revive  the  earlier  or  original  act. 
But  here  there  was  no  case  of  repeal.  The  act  of  1877  sim- 
ply further  amended  a  legislative  provision  for  raising  reve- 
nues for  the  "  Home,"  contained  in  the  act  of  1872.  That  the 
provision  was  amended  by  the  act  of  1875,  so  as  to  read  as  in 
that  act  stated,  did  not  prevent  a  further  amendment  of  the 
original  statute  by  the  legislature  in  1877,  so  that  the  section, 
in  course  of  amendment,  should  read  as  prescribed  in  the 
changed  form.  There  is  good  reason  for  holding,  as  we  did  in 
the  WiUiierdfng  case,  against  an  indirect  revival  of  a  statute 
once  repealed,  by  a  repeal  of  the  repealing  act ;  but  none  for 
liolding  that  an  enactment,  liowever  amended  in  its  provisions 
and  however  incorporated  in  the  amendments,  may  not  be 
further  amended  by  reference  to  the  statute,  in  which  it  origi- 
nally appeared. 

The  oidy remaining  point  to  be  noticed  is  that  the  provisions 
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of  chapter  169  of  the  Laws  of  1877,  respecting  the  payment 
of  the  excise  moneys  by  the  city,  violate  section  XI  of  art. 
VIII  of  the  Constitution  of  the  state.  That  section  forbids 
the  giving  by  a  city  of  moneys  or  property  in  aid  of  persons^ 
associations,  or  corporations ;  but  makes  an  exception  in  the  case 
of  "  aid  or  support  of  its  poor  as  may  be  authorized  by  law." 
We  think  the  objects  of  this  legislative  enactment  do  compre- 
hend an  aid  and  a  support  of  a  very  necessitous  and  helpless 
class  of  the  poor  of  the  city.  In  the  performance  of  ics 
charitable  and  reformatory  duties,  the  trustees  of  this  corpo- 
ration are  empowered  to  receive  and  care  for  drunkards  in  the 
jails  or  penitentiaries.  Thereby  the  community  is  relieved  of 
the  burden  of  caring  for  them,  jt>/v>  ta7ito.  The  cage  of  /S7i€/>- 
heriTs  Fold  v.  Mayor  of  Nfno  York  (96  N.  Y.  137)  is  suffi- 
cient authority  upon  the  point.  There  the  corporate  objects 
were  to  receive,  support  and  educate  orphan,  or  friendless, 
children.  That  decision  asserted  the  obligation  of  localities 
to  provide  for  their  poor,  and  held  that  the  constitutional 
inhibition  did  not  prevent  carrying  out  designated  charities 
through  the  instrumentality  of  private  corporations ;  but  the 
giving  away  of  the  moneys  of  the  state,  or  of  its  counties,  or 
local  divisions ;  except  for  the  designated  purposes  for  which 
each  is  authorized  to  provide.  That  this  act  comprehends  a 
provision  for  the  poor  of  the  city  and  of  ibhe  county  is  evi- 
dent. In  terms,  the  4th  section  of  the  act  of  1877  provides  that 
the  excise  moneys  "  shall  be  paid  to  the  treasurer  upon  the 
presentation  of  a  *  *  *  resolution  *  *  *  declaring 
that  it  is  necessary  for  the  care  and  maintenance  of  the 
indigent  poor  treated  therein,"  etc.  We  can  see  no  violation 
of  the  Constitution  ;  but,  rather,  an  effectuation  of  a  munic- 
ipal duty  to  aid  the  poor  through  a  duly  authorized 
instrumentality. 

For  the  reasons  given,  we  think  the  order  below  was  right 
and  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


1894. J  Peoplk  v.  Ewek.  129 


N.  Y.  Rep.]  Statement  of  case. 


(Argued  January  16,  1804 ;  decided  Janusiry  30,  1894.) 


I 


Appeal  from  order  of  the  Geiieral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  July  3,  1893, 
which  affirmed  an  order  of  Special  Term  overruling  demurrers 
of  the  relator  to  returns  to  writs  of  habeas  corpus  and 
certiorari,  dismissing  said  writs  and  remanding  her  to  custody. 

Charlotte  Ewer  was  arrested,  upon  a  police  magistrate's 
warrant,  charged  with  a  misdemeanor,  in  violating  section  292 
of  the  Penal  Code,  by  exhibithig  her  child,  Mildred  Ewer,  as 
a  dancer  at  the  Broadway  Theatre  in  New  York  city.  The 
examination  before  the  magistrate  sustained  the  cliarge  and 
showed  that  she  w^as  of  the  age  of  seven  years  and  went  by 
the  stage  name  of  "La  Regaloncita " ;  that  she  was  chid  in 
the  usual  style  of  the  ballot  danoer,  in  a  low-necked,  sleeve- 
less and  short  di^ess  and  wore  purple  tights ;  that  she  danced 
upon  the  stage  to  the  mii.sic  of  an  orchestra,  elevating  lier 
legs,  moving  upon  her  toes,  and  posturing  with  her  figure. 
SlCKELS — A'oL.  X(>VL  17 


The  People  of  the  State  of  New  York,  Respondent,  v,      liU  sag 

CnAKLoiTE  Ewer,  Appellant.  141  129 

r  .  149   201 

In  the  Matter  of  the  Petition  of  Charloite  Ewer  for  Writs      i  141  129 

of  Habeas  Con>us  and  Certiorari,  etc.  1  J^^^  *^^ 

141    129 

While  it  is  the  inalienable  right  of  a  child,  even  of  inimaturo  age,  to  pur*  1''^^  \oq\ 
sue  a  trade,  it  must  be  not  only  one  that  is  lawful,  but  which  the  state  m64  m 
or  sovereign,  as  jxiremt  put  riff,  recognizes  as  proi)er  and  safe.  

The  provision  of  the  Penal  Code  (5^  292)  declaring  a  person  guilty  of  a 
misdemeanor  who  exhibits  a  female  child  under  fourteen  years  of  age, 
or  who,  having  the  care  of  such  a  child  as  parent,  etc.,  consents  to  her 
employment  or  exhibition  as  "a  dancer  *  *  *  or  in  a  theatrical 
exhibition,  or  in  any  *  *  *  exhibition  dangerous  or  injurious  to  the 
life,  limb,  health  or  morals  of  the  child,"  is  not  limited  to  exhibitions 
which  offend  against  public  morals  or  decency,  or  endanger  life  or  limb, 
but  applies  to  all  public  exhibitions  or  shows. 

Said  provision  is  not  violative  of  any  right  secured  by  the  Constitution, 
but  is  within  the  police  power  of  the  legislature;  it  is  for  that  body  to 
determine  as  to  whether  any  or  all  such  exhibitions  are  prejudicial  to  the 
interests  of  the  child  and  contrary  to  the  policy  of  the  state  to  permit. 

Reported  below,  70  Ilun,  239. 
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Her  mother,  being  held  upon  the  charge,  sued  out  writs  of 
habeas  corpus  and  certiorari ;  to  which  the  magistrate  made 
return  of  his  proceedings  etc.  The  prisoner  demurred  to  the 
return  ;  alleging  that  there  were  no  sufficient  grounds  for  hold- 
ing her  and  that  the  statute,  under  which  she  was  arrested, 
was  imconstitutional. 

The  provisions  of  the  Code  under  which  this  arrest  was 
made,  read  that "  a  person  who  *  *  *  exlribits  *  *  * 
a  female  child  apparently  or  actually  under  the  age  of  six- 
teen years,  *  *  *  or  who,  having  the  care  etc.  of  such  a 
child  as. parent  etc.  *  *  *  in  any  way  consents  to  the 
employment  or  exhibition  of  such  a  child  either  as  *  *  .  * 
a  dancer  *  *  *  or  in  a  theatrical  exhibition  *  *  * 
or  in  any  *  *  *  exhibition  dangerous  or  injurious  to  the 
life,  limb,  health  or  morals  of  the  child  ^'  ***"  *  is  guilty 
of  a  misdemeanor."  At  the  Special  Term,  the  writs  were 
dismissed  and  the  prisoner  was  remanded.  The  order  of  that 
court  was  affirmed  at  the  General  Tenn  and  the  defendant 
has  appealed  to  this  court. 

A,  J,  DittenJioefer  for  appellant.  The  portions  of  section 
202  of  the  Penal  Code  under  which  the  appellant  was  held 
are  void  for  the  reason  that  they  deprive  a  person  of  his 
natural  and  inalienable  rights.  (Penal  Code,  §  291 ;  Laws  of 
1882,  chap;  410,  §§  1594,  1632 ;  Ramsey  v.  Raimey,  23  N. 
E.  Rep.  69 ;  De  Manvllle  v.  De  ManviUe^  10  Ves.  52 ;  In  re 
Finn,  3  De  G.  &  S.  457 ;  People  v.  Turner,  55  111.  280 ; 
PeapU  V.  Mead,  24  Abb.  [N.  C]  357;  U,  S.  v.  lieese,  92  U. 
S.  124;  United  States  v.  Harris,  106  id.  629-641 ;  BoMtcin 
v.  Franks,  120  id.  678-685.)  The  act  is  not  a  valid  exercise 
of  the  police  power  of  the  state.  {People  v.  liosenherg,  188 
ls\  Y.  410 ;  In  re  Jacobs,  98  id.  98 ;  People  v.  Oilson,  109 
id.  389.)  The  statute  is  a  violation  of  the  right  to  liberty 
secured  by  the  Constitution  to  all  j)erson6,  including  children. 
(2  Kent's  Comra.  1-8 ;  PeopU  v.  Gihon,  109  N.  Y.  389, 400; 
Bertholf  v.  O'BeiUy,  74  id.  575 ;  Z.  S,,  etc.,  Assn,  v.  a  C, 
etc,  Co.,  1  Abb.  [U.  S.]  398;  Slanghter  IIoMse  Cases,  16 
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Wall.  116 ;  PeapU  v.  Ma/rx^  99  N.  Y.  377 ;  Ex  parte  McGuire, 
57  Cal.  604.) 

Elhrldge  T.  Gerry  for  respondent.  The  power  of  the  legis- 
latui-e  to  regulate  the  relations  between  parent  and  child  has 
never  before  been  questioned.  (Maine's  Ancient  Law,  160 ; 
Bertie  v.  Lord  FalJdandy  2  Vem.  342 ;  Fraser's  Pajrent  and 
Child  [2d  ed.],  67;  Laws  of  1874,  chap.  421 ;  Laws  of  1892, 
chap.  673  ;  PeopU  v.  Cowley,  21  Hun,  415  ;  83  N.  Y.  464.) 
Tlie  state  has  a  right  to  restrict  the  parent  in  public  exhibitions 
of  the  child.  {People  v.  Meade,  24  Abb.  [N.  C]  357;  Sch. 
Dom.  Eel.  [3d  ed.]  §  265 ;  Field's  Law  of  Infants,  §  48 ; 
Edwards  v.  Daxns,  16  Johns.  281 ;  Penal  Code,  §  292.)  A  simi- 
lar exercise  of  its  police  power  has  been  upheld  in  numerous 
cases.  {People  v.  We^t,  106  N.  Y.  293 ;  People  v.  Killer,  Id. 
323 ;  Hart  v.  People,  26  Hun,  396 ;  Village  of  Carthage  v. 
FredericTc,  122  N.  Y.  268 ;  PeopU  v.  D'  Oench,  111  id.  359 ;  Ber- 
tholf\,  CReilly,  74  id.  509 ;  Phelps  v.  Racey,  60  id.  10 ;  People 
V.  Gallagher,  93  id.  438 ;  People  v.  King,  110  id.  418.)  As  to 
theatres.  {People  v.  Budd,  117  id.  1 ;  Lawton  v.  Steele,  119 
id.  226 ;  People  v.  Arensberg,  105  id.  123 ;  PeopU  v.  Rosen- 
berg, 138  id.  410 ;  PeopU  v.  Gilson,  109  id.  389 ;  PeopU  v. 
Marx,  99  id.  377 ;  In  re  Forbes,  4  Park.  Cr.  611 ;  Dnffy  v.  Peo- 
pU, 1  Hill,  355 ;  6  id.  75 ;  In  re  Donohue,  1  Abb.  [X.  C.J  1.) 

Gray,  J.  The  question  we  shall  determine  upon  this  appeal 
is,  whether  the  statute,  under  which  the  appellant  was  arrested, 
violates  any  just  and  personal  rights  secured  to  her  by  the 
(Constitution  of  the  state.  If  it  is  such  an  interference  with  the 
legal  relation  of  parent  and  child  as  exceeds  the  limits  within 
which  the  legislature,  exercising  the  sovereign  power  of  the 
s^tate,  may  regulate  and  control  that  relation,  then  it  is  the 
duty  of  the  courts  to  declare  its  unconstitutionality.  But  if 
it  18  within  a  proper  and  legitimate  exercise  of  legislative 
functions,  the  courts  may  not  interfere.  This  question  falls 
within  those  which  are  classified  under  the  head  of  the  j)oUce 
power  of  the  state.  The  extent  of  the  exercise  of  that  power, 
with  which  the  legislature  is  invested  and  which  it  has  so 
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freely  exerted  in  many  directions,  within  constitutiotial  limits, 
is  a  matter  resting  in  discretion  ;  to  be  guided  by  the  wisdom 
of  the  People's  representatives.  It  is  difficult,  if  not  impossil>le, 
to  define  the  police  power  of  a  state ;  or,  under  recent  judicial 
decisions,  to  say  where  the  constitutional  boundaries  limiting  its 
exercise  are  to  be  fixed.  It  is  a  power  essential  to  be  conceded 
to  the  state,  in  the  interest  and  for  the  welfare  of  its  citizens. 
We  may  say  of  it  that  when  its  operation  is  in  the  direction 
of  so  regulating  a  use  of  private  property,  or  of  so  restraining 
personal  action,  as  manifestly  to  secure,  or  to  tend  to  the  com- 
fort, prosperity,  or  protection  of  tlie  community,  no  constitu- 
tional guaranty  is  violated,  and  the  legislative  authority  is  not 
transcended.  But  the  legislation  must  have  some  relation  to 
these  ends  ;  for,  to  quote  the  expressions  of  Mr.  Justice  Fieli> 
in  the  Slaughter  Ilonm  Cases  (16  Wallace,  36),  "under  the 
mere  guise  of  police  regulations  personal  rights  and  private 
property  cannot  be  arbitrarily  invaded."  In  Peojple  v.  Kinff 
(110  N.  Y.  418),  it  was  well  observed  by  Judge  Andrews; 
"  by  means  of  this  power,  the  legislature  exercises  a  sujier- 
vision  over  matters  affecting  the  common  weal.  *  *  *  It 
may  be  exerted  whenever  necessary  to  secure  the  peace,  good 
order,  health,  momls  and  general  welfare  of  the  coi^munity 
and  the  propriety  of  its  exercise,  within  constitutioiial  limits, 
is  purely  a  matter  of  legislative  discretion,  with  which  courts 
cannot  interfere."  The  assumption  of  the  exercise  of  this 
extraordinary  and  very  necessary  power  has  been  the  subject 
of  severe  criticism  in  the  opinions  of  judges,  when  it  has  been 
sought  thereby  to  regulate  and  control  in  the  interest  of  the 
public  the  conduct  of  corporate  or  individual  business  trans- 
actions. Munn  V.  State  of  Illinois  (94  U.  S*.  113)  may  be 
referred  to  as  starting  a  current  of  authority  in  this  country. 
But  no  such  criticism  can  find  just  grounds  for  caviling  at 
legislation,  whose  ends  clearly  tend  to  promote  the  health  or 
moral  well-being  of  the  members  of  society.  To  that  class  of 
legislation  this  statute  belongs.  By  preventing  the  exhibition 
of  children  of  tender  and  innnature  age  upon  the  tlieatri- 
cal,  or  other  public,  stage,  the  legislature  is  exercising  that 
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right  of  supervision  and  control  over  the  child,  wliich,  in  every 
civilized  state,  inheres  in  the  government,  and  which  nothing 
in  the  legal  relations  of  parent  and  child  should  be  deemed 
to  forbid.  The  proposition  is  indisputal)le  that  the  custody 
of  the  child  by  the  parent  is  within  legislative  regulation. 
The  parent,  by  natural  law,  is  entitled  to  the  custody  and 
care  of  the  child  and,  as  its  natural  guardian,  is  held  to  the 
performance  of  certain  duties.  To  society,  organized  as  a 
state,  it  is  a  matter  of  paramount  interest  that  the  child  shall 
be  cared  for  and  that  the  duties  of  support  and  education  be 
performed  by  the  parent,  or  guardian  ;  in  order"  that  the  child, 
shall  become  a  healthful  and  useful  member  of  the  community. 
It  has  been  well  remarked  that  the  better  organized  and 
trained  the  race,  the  better  it  is  prepared  for  holding  its  own. 
Hence  it  is,  that  laws  are  enacted  looking  to  the  compulsory 
education  by  parents  of  their  children,  and  to  their  .pimish- 
ment  for  cruel  treatment ;  and  which  limit  and  regulate  the 
employment  of  children  in  the  factory  and  the  workshop,  to 
prevent  injury  from  excessive  labor.  It  is  not,  and  cannot  be 
disputed  that  the  interest  which  the  state  has  in  the  physical, 
moral  and  intellectual  well-being  of  its  members,  warmnts  the 
implication,  and  the  exercise,  of  every  just  power,  which  will 
result  in  preparing  the  child,  in  future  life,  to  support  itself, 
to  serve  the  state  and  in  all  the  relations  and  duties  of  adult, 
life  to  perform  well  and  capably  its  part. 

In  the  brief  of  the  able  counsel,  who  aj)pear8  for  the  People, 
and  whose  earnest  eiforts  in  behalf  of  the  cause  of  humanity 
and  of  mercy  have  so  distinguished  him,  the  discussion  of  the 
subject  upon  these  lines  is  (juite  full  and  i*iteresting.  Indeed 
the  learned  counsel  for  the  appellant  does  not,  in  the  main, 
contest  the  right  and  the  duty  of  the  state  to  ])r()tect  and  to 
promote  by  adequate  legislation  the  health  and  morals  of  its 
citizens ;  but  bases  his  arguments  here  upon  the  proj)osition, 
substantially,  that  the  legislature  cannot  take  from  j)arents  the 
right  to  employ  their  children  in  any  lawful  occupation,  not 
indecent  or  immoral ;  or  dangerous  to  life,  limb,  health  or 
morals.     That  proposition  may  be  readily  conceded.     It  is 
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true  enough  that  if  the  court  could  say  that  this  legialarion 
was  an  arbitrary  exercise  of  the  legislative  power,  depriving 
the  parent  of  a.  right  to  a  legitimate  use  of  his  child's  services ; 
that,  while  ostensibly  for  the  promotion  of  the  well-l)eing  of 
children,  in  reality,  it  strikes  at  an  inalienable  right,  or  at  tlie 
personal  liberty  of  the  citizen  and  but  remotely  concerned 
the  interests  of  the  community,  it  would  be  its  duty  to  so  i)ro- 
nounce  and  to  declare  its  invalidity.  But  this  legislation  has 
no  such  destructive  effect  or  tendency.  It  does  not  deprive 
the  parent  of  the  child's  custody,  nor  does  it  abridge  any  just 
rights.  It  interferes  to  prevent  the  public  exhibition  of  chil- 
dren, under  a  certain  age,  in  spectacles,  or  performances ; 
which,  by  reason  of  the  place  or  hour,  of  the  natufe  of  the 
acts  demanded  of  the  child  performer  and  of  the  surround- 
ings and  circumstances  of  the  exhibition,  are  deemed  by  the 
legislature  prejudicial  to  the  physical,  mental,  or  moral  well- 
being  of  the  child,  and,  hence,  to  the  interests  of  the  state 
itself.  Take  the  facts  of  this  case  and  they  seeni  suflSciently 
to  warrant  the  interference  of  the  law.  It  is  not  necessary  to 
reason  upon  them.  Th6  scanty  dress  of  the  ballet  dancer,  the 
pirouetting  and  the  various  other*  described  movements  with 
the  limbs  and  the  vocal  efforts  cannot  be  said  to  be  without 
possible  prejudice  to  the  physical  condition  of  the  child; 
while  in  the  glare  of  the  footlights,  the  tinsel  surroundings, 
and  the  incense  of  popular  applause,  it  is  not  impossible  that 
the  immature  mind  should  contract  such  unreal  views  of 
existence,  as  to  unfit  it  for  the  stem  realities  and  exactions  of 
later  life.  The  statute  is  not  to  be  construed  as  applying 
only  when  the  exhibition  offends  against  morals,  or  decency ; 
or  endangers  life  or  limb  by  what  is  required  of  the  child- 
actor.  Its  ap])lication  is  to  all  public  exhibitions  or  shows. 
That  any  and  all  such  shall  be  deemed  prejudicial  to  the 
interests  of  the  child,  and  contrary  to  the  policy  of  the  state 
to  permit,  was  for  the  legislature  to  consider  and  to  say. 

The  right  to  personal  liberty  is  not  infringed  upon,  because 
the  law  imposes  limitations  or  restraints  upon  the  exercise  of 
the  faculties  with  which  the  child  may  be  more  or  less  excep- 
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tionally  endowed.  The  inalienable  right  of  the  child,  or  adult, 
to  pursue  a  trade  is  indisputable ;  but  it  must  be  not  only  one 
wliich  is  lawful,  but  which,  as  to  the  child  of  immature  years, 
the  state,  or  sovereign,  \d& parens  jyatrice^  recognizes  as  proper, 
and  safe.  It  is  not  tlie  strict  moralist's  view,  dictated  by  preju- 
dice, but  the  view  from  the  standpomt  of  a  member  of  the 
body  politic,  which  ranges  the  judgment  in  support  of  legisla- 
tive interference  to  restrain  the  parent  from  permitting  an 
employment  of  the  cliild,  under  circumstances  deemed  unsuited 
to  its  proper  mental,  moral,  or  physical  development.  In  the 
judgment  of  the  legislature,  it  was  deemed  as  unsuitable  ior 
the  youth  of  the  community,  under  a  certain  age,  to  dance  or 
to  perform  in  public  exhibitions,  in  the  ways  mentioned  ;  as  it 
was  deemed  unsuitable  for  them  to  work  in  the  factory,  except 
under  certain  limitations  as  to  age,  hours,  etc. 

We  have  not  overlooked  certain  cases,  referred  to  by  the 
appellant's  counsel,  to  show  the  invalidity  of  this  legislation  as 
an  exercise  of  the  police  power  of  the  state ;  or  to  show  a 
violation  of  constitutional  rights.  They  establish  that  the 
legislature  has  no  right,  under  the  guise  of  protecting  health, 
or  morals,  to  enact  laws  which,  bearing  but  remotely,  if  at  all, 
upon  these  matters  of  public  concern,  deprive  the  citizen  of 
tlie  right  to  pursue  a  lawful  occupation.  Such  were  the  Mat- 
ter of  Jacobs  (98  N.  Y.  98);  Peojple  v.  Marx  (99  id.  377); 
People  T.OUlson  (109  id.  389)  ;  People  v.  Rosenberg  (138  id. 
410). 

We  are  referred  to  some  cases  in  Illinois;  but  they  are 
neither  applicable  nor  authoritative  upon  the  qtiestion  before  us. 

Further  discussion  is  unnecessary.  We  might  have  remained 
satisfied  with  the  able  and  clear  exposition  of  his  views  by  the 
learned  justice  at  the  Special  Term,  had  not  the  range  taken 
by  the  arguments  of  counsel  seemed  to  call  for  a  brief  expres- 
sion by  us  of  our  view  of  the  principle  of  state  interference. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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Susan  B.  Yerkes,  Appellant,  v.  Charles  McFadden,  Sr., 
•  et  al.j  Respoiidenti*. 

In  an  action  against  joint  debtors,  service  of  summons  on  one  authorizes 
judgment  against  all,  which  may  be  enforced  by  execution  against  the 
joint  property,  although  the  other  defendants  are  not  served  and  do  not 
appear  in  the  action. 

So,  an  attachment  issued  in  an  action  against  several  upon  a  joint  liability, 
may  be  executed  by  seizure  of  the  joint  property,  although  the 
summons  is  served  on  but  one  of  the  defendants  within  the  time 
prescribed,  and  no  service  by  publication  is  commenced  within  that 
time,  or  if  commenced  is  not  continued  to  completion. 

Accordingly  Jiel^l,  where  an  attachment  was  issued  against  the  members 
of  a  firm  as  non-residents,  under  which  the  firm  property  was  levied 
upon,  and  a  service  of  summons  by  publics\tion  was  commenced,  but 
was  not  completed,  in  one  of  the  designated  newpapers  within  the 
thirty  days,  but  personal  service  was  made  on  one  of  the  defendant^), 
that  the  lien  of  the  attachment  was  not  lost  by  the  failure  to  complete 
the  service  by  publication,  nor  could  the  attachment  be  vacated  as 
against  any  of  the  defendants. 

(Submitted  January  15,  1894;  decided  January  30,  1894.) 

Appeal  from  order  of  tlie  General  Tenu  of  the  Supreme 
Court  in  the  fourth  judicial  departineiit,  made  December  9, 
1892,  which  reversed  an  order  of  Special  Term  denying  a 
motion  by  defendants  to  vacate  an  attachment. 

This  action  was  brought  against  defendants,  who  were  non- 
residents, as  co-})artners,  to  recover  rent  due,  etc.,  under  a  lease. 

On  August  1, 181)2,  an  order  was  obtained  fur  service  Of  the 
Bummons  by  publication,  and  on  August  15,  1S92,  a  warrant 
of  attachment  was  procured  and  a  levy  made  thereunder  upon 
partnersliip  property.  Tlie  publication  of  tlie  summons  was 
commenced  during  the  first  week  in  August  in  two  news- 
paj^ers,  and,  as  directed  by  the  order,  continued  for  six  weeks 
in  one  of  them,  but  in  the  other,  by  mistake  of  the  printer, 
was  discontinued  after  a  pubHcation  for  five  weeks,  but  after 
an  interval  of  two  weeks,  u[)()n  discovery  of  the  mistake,  it  was 
renewed  and  directed  to  l)e  continued  for  six  weeks.  On 
August  2t>,  1892,  the  summons  was  personally  served  upon 
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one  of  the  defendants,  but  no  personal  service  was  made  on 
tlie  other  two. 

John  M.  Roe  for  appellant.  In  this  ease  publication  liad 
been  commenced  and  was  made  complete  by  a  continuance 
thereof,  until  the  full  six  successive  weeks  were  complete  in 
each  paper.  (Code  Civ.  Pro.  §  638.)  If  the  service  of  the 
summons  lias  been  commenced  by  ])ubUcation  before  the 
attachment  has  been  granted,  tlie  requirements  of  the  statute 
as  to  service  have  been  sufficiently  compHed  with.  (1  Kum- 
sey's  Pr.  516 ;  Baron  v.  Bkiren^  3  Law  Bull.  49 ;  Code  Civ. 
Pro.  §  638.)  The  fact  that  an  attachment  has  been  vacated 
does  not  affect  the  validity  of  an  order  of  publication  of  the 
summons  subsequently  obtained  or  entitle  the  defendant  to. 
have  it  vacated,  but  the  plaintiff  will  be  obliged  to  sue  out 
another  attachment  and  make  a  levy  before  he  can  take  judg- 
ment. {PiitiiKUi  V.  Griffin^  19  Wkly.  Dig.  46.)  Service  by 
j)u])lication  having  been  commenced  it  must  be  nuide  com- 
plete by  a  continuance  thereof,  and  sucli  service  and  continu- 
ance are  then  governed  by  sections  440  and  441  of  the  Code. 
{Code  Civ.  Pro.  §  638.)  The  statute  does  not  requu^e  publi- 
cation in  lK»th  papers  to  be  made  at  the  same  time.  {M.  A. 
Bank  V.  1\  K  Banl\  89  N.  Y.  387 ;  StelnU  v.  BaU,  12 
Abb.  [N.  S.]  171.)  The  court  must  disregard  errors  that  do 
not  affect  the  substantial  rights  of  the  parties.  (Code  Civ. 
Pro.  §  723.)  The  object  of  the  publication  is  to  give  notice 
by  means  of  the  newspapers  and  to  Imng  the  defendant  into 
court,  and  the  language  of  the  Code  {%  638),  that  if  publication 
has  been  or  is  thereafter  commenced  the  service  must  be  made 
complete  by  the  continuance  thereof,  means  simply  that  when 
the  service  relied  upon  as  the  ground  of  jurisdiction  is  publi- 
cation, it  must  be  not  partial  and  merely  commenced  but  con- 
tinued and  entirely  complete.  {M.  N,  Bauh  v.  P.  JV,  Baixk^ 
S9  N.  Y.  400;  SUnnU  v.  Ball  12  Abb.  [N.  S.]  179;  TnlUr 
V.  Beck,  108  N.  Y.  355.) 

0,  P.  Ifurd  for  respondent.     The  plaintiff  has  failed  to 
comply  with  section  638  of  the  Code.     {Dunell  v.  Williams, 
SiCKELS— YoL.  XCVT.  1^ 
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21  Hun,  216  ;  Bogartv.  Sweezy,  26  id.  463  ;  Coui^iU  v.  Whi- 
chd,  39  Hun,  439 ;  Taddihen  v.  Cantrell,  1  id.  710  ;  \Vaf4> 
V.  6^e>Jfe,  53 Barb.  517;  Simpsons,  Bun^h^  4  Hun,  315  ;  7)/y- 
lor  V.  Troncoso^  75  N.  Y.  590  ;  Betzman  v.  Brooke,  31  Ilun, 
271.)  A  new  order  for  publication  of  the  summons  ^bonlcl 
liave  been  obtained  wlien  the  second  attachment  was  granted. 
(Code  Ci\^.  Pro.  §  638.)  Where  the  publication  of  the  sum- 
mons is  once  commenced  the  service  must  be  made  complete  by 
the  continuance  thereof.  {FulUr  v.  Beek^  108  X.  Y.  355  ; 
89  id.  397.)  Personal  service  of  the  summons  on  Charles 
McFadden,  Jr.,  would  not  continue  the  lien  of  the  attachment 
on  the  firm  property  if  there  was  a  failure  to  serve  on  the 
other  defendants  as  provided  by  section  638  of  the  Code. 
(J)oniieU  V.  Willmrns^  21  Hun,  216.) 

Andrews,  Ch.  J.  We  think  the  General  Term  erred  in 
vacating  the  attachment  as  to  the  two  appellants  in  that  court, 
although  publication  was  not  connnenced  against  them  within 
the  prescribed  period.  The  action  was  upon  a  joint  liability  <if 
the  three  defendants.  Personal  service  was  made  on  the  third 
defendant  Aug.  26,  1 892,  thirteen  days  after  the  warrant  of 
attachment  was  granted,  and  the  attachment  was  levied  on  the 
joint  pro]>erty  of  the  firm.  In  an  action  against  joint  debtoi^s 
service  of  summons  on  one  autliorizes  judgment  against  all, 
which  may  be  enforced  by  execution  against  the  joint  prop- 
erty, although  the  other  defendants  are  not  served,  and  do  not 
appear  in  the  action.  (Code,  §§  1932  to  1935  inclusive  ;  Stern- 
herger  v.  Ji<'riihelmet\  121  N.  X.  194.)  The  same  rule  applies 
in  case  of  an  attachment.  Where  an  attachment  issues  against 
the  property  of  several  defendants  in  an  action  on  a  joint 
liability,  it  may  be  executed  by  a  seizure  of  the  joint  i)i'up- 
erty,  and  although  the  summons  is  served  on  but  one  of  the 
defendants  within  the  time  prescril>ed,  and  no  service  is  made 
or  publication  connnenced  against  the  other  defendants,  the 
attachment  cannot  be  vacated  as  to  them  for  that  reason.  The 
attachment  and  the  lien  continues,  and  if  the  plaintiff  obtain* 
judgment  on  the  joint  hability,  the  joint  property  seized  ou 
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the  attaoliment  may  be  Bold  on  the  execution.  The  right  to 
fieize  the  joint  propeii;y  on  an  attachment  in  an  action  against 
joint  debtors,  although  the  summons  is  served  on  one  only,  is 
the  same  as  in  case  of  an  execution  on  a  joint  judgment  under 
similar  circumstances.  {Smithv.  Orserji2^.YA32.)  The  case 
of  Stoats  V.  B?ustow  (73  N.  Y.  264),  has  no  bearing  upon  this 
question.  There,  in  an  action  brought  for  a  co-partnership  debt 
an  attaclmient  was  issued  against  the  property  of  one  of  the 
co-partners  only,  on  the  ground  that  he  was  a  non-resident,  on 
which  his  interest  ip  the  co-partnership  property  was  levied 
upon.  The  co-partnership  at  the  time  was  insolvent.  After 
the  seizure  on  the  attachment  the  iirm  made  a  general  assign- 
ment for  the  benefit  of  creditors,  and  subsequently,  on  obtain- 
ing judgment  in  the  attachment  action,  the  interest  of  the 
attachment  debtor  in  the  finn  property  was  sold  on  execution. 
An  action  was  brought  to  determine  the  respective  rights  of 
the  purchaser  on  the  execution  sale,  and  of  the  assignee  for 
creditors  in  the  property,  and  it  was  held  that  the  plaintiflE 
acquired  nothing  by  his  levy  and  sale,  because  the  interest  of 
the  attachment  debtor  in  the  property  was  nothing,  as  the 
firm  was  insolvent,  and  that  the  assignee  acquired  title  to  the 
carpus  of  the  property  under  the  assignment. 

In  this  case  the  attachment  was  against  the  joint  property, 
and  if  good  as  against  one  of  the  defendants,  was  good  against 
all.  The  lien  was  not  lost,  nor  could  the  attachment  be 
Tacated  as  against  any  of  the  defendants,  there  having  been  a 
valid  service  of  the  summons  within  the  time  prescribed  by 
sec.  638  of  tlie  Code,  upon  one  of  the  defendants. 

The  order  of  the  General  Term  should  be  reversed  and  the 
order  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Mary  Ann  Hawver,  Eespondent,  v.  Edmund  K.  Bell  et  al., 
as  Executors,  etc.,  Appellants. 

In  an  action  for  the  conversion  of  certain  macliinery  which  had  been  used 
by  plaintiff  for  several  years  before  the  alleged  conversion,  plaintiff  was 
permitted  to  prove,  under  objection  and  exception,  what  the  machinery 
cost  when  new.  Held,  no  error,  that  the  testimony  was  some  evidence 
of  value. 

Counsel  for  defendants  requested  the  court  to  charge  that  the  purchase 
price  was  not  the  true  rule  of  damages  or  the  value. of  the  property ; 
to  this  the  court  assented,  adding  **it  is  only  some  evidence  as  to  its 
value  as  a  new  and  perfect  machine.  No  motion  was  made  for  a  nonsuit, 
or  exception  taken  presenting  the  question  that  there  was  no  sufficient 
evidence  of  value  to  sustain  a  verdict.  Held,  that  the  question  could  not 
be  raised  upon  appeal. 

(Argued  January  17,  1894;  decided  January  30,  1894.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  2,  1892,  which  afSrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  also  alBSrmed  au 
order  denying  a  motion  for  a  new  trial. 

The  action  was  originally  brought  against  Calvin  H.  Bell ; 
he  having  died  during  its  pendency,  the  executors  of  his  will 
were  substituted  as  defendants. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  T.  Shaw  for  appellant.  There  is  no  evidence  of  the 
value  of  the  property  in  the  case  upon  which  the  verdict 
can  be  sustained.  {Ilofman  v.  Camier^  76  N.  Y.  121,  124  ; 
Beech  V.  R.  (6  D.  B.  R.  R.  Co,,  87  id.  470 ;  Roe  v.  Hanson, 
5  Lans.  304 ;  Peoj}h  ex  rel.  v.  McCarthy,  102  X.  Y.  638.) 
If  the  plaintiff  was  entitled  to  recover,  she  was  only  entitled 
to  recover  the  market  value  of  the  property  taken,  at  the 
time  of  the  conversion,  with  interest,  and  not  the  market 
value  at  any  time  subsequently  thereto  down  to  the  trial, 
witli  interest  from  the   27th  day  of  June,  1888,  when  the 
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property  was  taken.  {Tt/ng  v.  C.  W.  Co.,  58  X.  Y.  308 ; 
Baker  v.  Brake,  43  id.  211 ;  M.  d;  T.  Bank  v.  F,  i&  M.  N. 
Bank,  60  id.  40,  52  ;  WheU  v.  HavUand,  69  id.  448  ;  Prince 
V.  Connar,  Id.  608 ;  Ormahy  v.  F.  C.  M.  Co.,  56  id.  623 ; 
Whelan  v.  Lynch,  60  id.  469,  473.)  The  court  erred  in  allow- 
ing the  witness,  Mary  IIawver,  under  defendants'  objection^ 
to  testify  that  she  was  informed  that  Mr.  Bell  took  or  directed 
the  property  to  be  taken  away.  {Tabor  v.  Van  Tassel,  86  N. 
Y.  672.)  The  court  erred  in  allowing  Henry  Hawver,  as  a 
witness  in  behalf  of  plaintiff,  to  testify  that  Archibald  sold 
her  it  (the  engine)  for  $700.  {Connoss  v.  Melr,  2  E.  D. 
Smith,  314;  Erhen  v.  Lorlllard,  19  N.  Y.  299;  Anderson  v, 
R.,  TT.  cfe  O.  R.  R.  Co.,  54  id.  334 ;  ^'^ash  v.  Iceland.  4  N. 
Y.  S.  R.  135  ;  Tabor  v.  Van  Tassel,  86  N.  Y.  642;  Greene 
V.  IL  R.  R.  Co.,  32  Barb.  25 ;  Worrell  v.  PanneUe,  1  I^.  Y. 
521 ;  Osgood  v.  M.  Co.,  3  Cow.  621 ;  Newman  v.  Goddard, 
3  Hun,  70.)  The  jurj^  must  have  been  and  was  misled  by  the 
charge.  {Morton  v.  Thurber,  85  N.  Y.  550.)  Usury  must 
be  proved  as  alleged.  (Z.  /.  Bank  v.  Boynton,  105  N.  Y. 
656  ;  Baldwin  v.  Doying,  114  id.  452;  Connoss  v.  Meu\  2 
E.  D:  Smith,  314;  Whitrnark  v.  L(>rton,  29  N.  Y.  S.  R.  322.) 
The  court  erred  in  denying  the  defendants'  motion  made  upon 
the  minutes  of  the  court  for  a  new  trial.    (Code  Civ.  Pro.  §  999.) 

T  F.  Bush  for  respondent.  In  order  to  justify  the  seizure 
before  default,  it  must  appear  tliat  the  mortgagee,  in  good 
faith,  deemed  himself  insecure.  {Hnggans  v.  Fryer,  1  Lans. 
281;  Hall  v.  Sampson,  35  K  Y.  274-277;  Hathaway  v. 
Brayinan,  42  id.  322,  325  ;  Alhn  v.  Vose,Z'^  Hun,  63.)  The 
evidence  clearly  shows  that  the  mortgage  was  usurious  and 
void  in  its  inception.  The  questions  of  fact  cannot  be  reviewed 
in  this  court.  (Code  Civ.  Pro.  §  1337  ;  In  re  Reems,  87  N.  Y. 
514 ;  Hyres  v.  Mclhrmott,  91  id.  451 ;  Tyng  v.  C.  W.  Co., 
58  id.  308 ;  Price  v.  Z.  Bank,  33  id.  55 ;  Eastman  v.  Shaw, 
65  id.  522;  Fiedler  v.  Bar r In,  50  id.  437;  Thurston  v. 
Carnea,SH  id.  281;  Swart wout  v.  Payne,  19  Johns.  294; 
Merrills  v.  Law.  9  Cow.  (»5 ;  6  Wend.  268,  279 ;  Sheldon  v. 


142  Hawver  r.  Bell  et  al.  [Jan., 


Opinion  of  the  Court,  per  Earl,  J.  [Vol.  141. 

Haxton^  91  N.  Y.  124.)  There  being  no  established  or 
market  value  for  that  kind  of  property  in  question,  the  opinion 
of  witnesses  could  not  be  given,  and  when  given  was  not  con- 
clusive.    {Morehouse  v.  Matthews^  2  N.  Y.  514.) 

Earl,  J.  The  present  defendants  have  been  substituted  in 
the  place  of  their  testator,  against  whom  the  action  was  origi- 
nally commenced. 

The  action  was  brought  to  recover  the  value  of  certain  per- 
sonal property  taken  and  sold  by  the  testator,  among  which 
was  an  engine,  thresher  and  cleaner.  The  testator  took  and 
sold  the  property,  claiming  the  right  to  do  so  by  virtue  of  a 
chattel  mortgage.  The  plaintiflE  claimed  that  there  had  been 
no  default  in  the  mortgage,  and  that  the  note  to  secure  which  it 
was* given  was  usurious  and  void.  Upon  the  question  of  usury 
there  was  conflicting  evidence.  The  testator  claimed  the  right 
to  seize  and  sell  the  property  under  what  is  called  the  safety 
clause  in  the  mortgage,  and  there  was  conflicting  evidence  as 
to  his  right  to  proceed  under  that  clause.  The  verdict  of  the 
jury  in  favor  of  the  plaintiff  settles  the  matters  thus  depend- 
ing upon  conflicting  evidence.  , 

It  appeared  upon  the  trial  that  the  engine,  thresher  and 
cleaner  had  been  in  the  ownership  and  use  of  the  plaintiff  for 
several  years  before  the  seizure  and  sale  by  the  testator,  and 
that  they  had  become  considerably  deteriorated  by  age  and 
use.  The  plaintiff  was  permitted  to  prove,  against  the  objec- 
tion of  the  defendants,  what  thejse  articles  cost  when  new,  and 
they  now  claim  that  such  evidence  was  improperly  received. 
The  trial  judge  upon  the  trial,  and  in  his  charge  to  the  jury, 
did  not  misapprehend  the  true  rule  of  damagas,  and  that  is 
that  the  plaintiff  was  entitled  to  recover,  if  she  proved  her 
cause  of  action,  the  value  of  the  property  at  the  time  of  its 
conversion,  with  interest.  The  evidence  was  objected  to  "  as 
not  establishing  a  proper  rule  of  damages.''  The  judge  over- 
ruled the  objection,  saying  that  "it  was  some  evidence  of 
value,''  and  he  did  not  at  any  stage  of  the  trial  rule  that  it 
furnished  the  measure  or  rule  of  damages.     Tliat  the  price 
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paid  for  tliese  articles  when  new  furnished  some  evidence  of 
their  vahie  at  the  time  of  their  conversion,  their  age  and  con- 
dition being  described,  cannot  be  doubted. 

Tlie  defendants  are  not  now  in  a  position  to  claim  that  there 
was  not  sufficient  evidence  of  value  to  sustain  the  verdict,  or 
that  the  damages  awarded  are  excessive,  because  there  are  no 
exceptions  presenting  these  matters  for  our  consideration  as 
questions  of  law.  There  was  no  motion  to  nonsuit  the  plain- 
tiff. The  true  rule  of  damages  was  laid  down  in  the  charge 
of  the  judge.  The  counsel  for  the  defendants  requested  the 
judge  to  charge  the  jury  "that  the  purchase  price  of  the 
engine  and  thresher  is  not  the  true  rule  of  damages  or  the 
value  of  it,"  and  he  responded :  "  No,  it  is  not,  because  there 
IS  evidence  that  it  has  been  deteriorated  in  value.  It  is  only 
some  evidence  upon  its  value  as  a  new  and  perfect  machine." 
There  was  no  error  here  and  the  law  was  correctly  stated. 
To  enable  the  defendants  to  get  the  benefit  of  the  point 
their  counsel  now  urges,  they  should,  upon  the  trial,  have 
moved  for  a  nonsuit  upon  the  ground  that  there  was  not  ade- 
quate evidence  of  damages,  or  they  should  have  raised  the 
question  by  requesting  the  judge  to  charge  the  jury  that  the 
evidence  of  the  purchase  price  was  not  sufficient,  standing 
alone,  to  show  the  value  of  the  property  at  the  time  of  its 
conversion,  or  they  should  have  made  some  other  request 
wliich  presented  the  point  to  the  mind  of  the  judge. 

We  have  considered  the  other  exceptions  to  which  our 
attention  has  been  called,  and  they  are  so  clearly  unfounded 
that  they  need  no  further  attention  now. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Margaret  Kain,  as  Administratrix,  etc..  Appellant,  v. 
Patrick  Larkin  et  al.,  Respondents. 

A  demurrer  to  a  com  plaint  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  cannot  be  sustained  unless  it 
appears  that,  admitting  all  the  facts  alleged,  no  cause  of  action  what- 
ever is  stated.  The  pleading  as  against  the  demurrer  will  be  deemed  to 
allege  whatever  may  be  implied  from  its  statements  by  fair  and  reason- 
able intendment,  and  the  demurrer  will  not  be  sustained  by  simply 
showing  that  the  facts  are  imperfectly  or  informally  averred  ;  that  the 
complaint  lacks  definiteness  and  precision,  or  that  material  facts  arc 
argumentatively  stated. 

Plaintiff's  complaint  alleged  in  substance  the  recovery  of  judgment  by 
her  against  one  of  the  defendants  and  the  return  of  an  execution 
unsatisfied ;  that  after  the  cause  of  action  accrued,  said  defend- 
ant transferred  his  property  which  would  be  subject  to  the  lien  of 
an  execution  to  his  wife,  daughter  and  brother,  by  instruments  set 
forth ;  that  said  transfers  were  made  without  consideration  and 
with  intent  to  hinder,  delay  and  defraud  the  plaintiff.  The  relief 
asked  was  the  setting  aside  of  the  transfers  and  the  application  of 
the  property  to  the  payment  of  plaintiff's  judgment.  At  the  open- 
ing of  the  case  on  trial,  upon  defendants'  motion,  the  court  dismissed 
the  complaint  on  the  ground  that  it  did  not  state  sufficient  facts  to 
constitute  a  cause  of  action.  Jfeld,  error;  tliat  it  was  sufficiently  favor- 
able to  defendants  to  consider  the  question  as  if  presented  by  general 
demurrer  to  the  complaint,  and  so  considered  the  complaint  set  forth 
facts  sufficient  to  constitute  a  cause  of  action. 

Kain  v.  Larkin  (66  Hun,  209),  reversed. 

(Argued  Junuary  18,  1894;  decided  January  30,  1894.) 

Appeal  from  judgment  of  tlie  (Teneral  Term  of  the 
Supreme  (^ourt  in  tlie  tliird  judicial  department,  entered 
upon  an  order  made  November  22,  1892,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  an  order  <lis- 
missing  the  complaint  on  trial  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  a  judgment  creditor's  action  brought  by  plaintiff, 
as  administratrix  of  David  Kain,  deceased,  to  have  adjudge<l 
and  declared  fraudulent  and  void  as  to  her  intestate,  a  transfer 
of  certain  real  estate  made  by  the  defendant,  Patrick  Larkin, 
to  his  daughter,  Mary  E.  I.Arkin,  an  infant. 

The  material  facts  are  stated  in  tlie  oj)inion. 
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G.  B.  Adams  for  appellant.  The  sufficiency  of  a  plead- 
ing cannot  be  raised  for  the  first  time  in  the  Court  of  Appeals. 
It  cannot  consider  a  matter  or  subject  that  has  not  been  pre- 
sented by  adjudication  to,  and  determined  by,  the  subordinate 
court.  It  has  no  power  to  review  errors  not  pointed  out  by 
exceptions  taken  at  a  proper  time.  (Code  Civ.  Pro.  §§  996, 
1337;  Ilofhebmr  v.  Camj)be/l  69  N.  Y.  269,  271,  272; 
DeUney  v.  Brett  51  id.  78,  82 ;  S.  0.  Co.  v.  A.  Lis.  Co,,  79 
id.  506;  Knapjp  v.  Simon,  96  id.  291,  292;  Duryea  v.  Vos- 
hurgh,  121  id.  57.)  Under  the  Hberal  construction  required 
to  be  given  to  a  pleading  by  the  Code  of  Civil  Procedure 
(§  519),  the  complaint  sufficiently  alleges  that  Patrick  Larkin 
transferred,  after  the  commencement  of  plaintiiFs  suit  on  her 
lawful  demand,  the  entire  property,  real  and  personal,  of 
which  he  was  the  owner.  {Zahriskie  v.  Smith,  13  N.  Y.  330  ; 
Marie  v.  Garrison,  83  id.  23,  28 ;  Sanders  v.  Soutter,  126  id. 
196 ;  Hale  v.  0.  N.  Bank,  49  id.  626 ;  People  v.  Bider,  12 
id.  433 ;  Seeley  v.  Enyell,  13  id.  548.)  The  cause  of  action 
set  forth  in  the  complaint  is  statutory,  and  the  facts  essential 
to  the  cause  of  action  are  alleged  in  the  language  of  the 
statute.  (Code  Civ.  Pro.  §  1871 ;  CoU  v.  Jessup,  10  N.  Y. 
103,  104;  Ford  v.  Bahcock,  2  Sandf.  518;  B.  B,  Co.  v. 
Robinson,  133  N.  Y'.  242 ;  Knapp  v.  City  of  Brooklyn,  97 
id.  523;  Nicholson  v.  Leavitt,  6  id.  517;  Bur  dick  v.  Post, 
12  Barb.  183 ;  McKihlin  v.  Martin,  64  Penn.  St.  386.)  •  The 
acts  of  the  legislature  upon  the  same  subject  are  to  be  con- 
strued and  taken  together  to  ascertain  the  legislative  intent 
as  to  the  efEect  of  a  conveyance  of  property,  made  with  the 
intent  to  defraud  a  creditor  or  other  person.  (1  Kent's  Comm. 
463  ;  Sedgwick  on  Stat.  &  Const.  Law,  247 ;  Beebe  v.  Easta" 
Irook,  79  N.  Y.  253;  Smith  v.  People,  47  id.  339;  Code 
Civ.  Pro.  §  549 ;  Eoyt  v.  Godfrey,  88  N.  Y.  669.)  A  con- 
veyance of  real  estate  made  by  the  parties  thereto,  with  the 
intent  to  defraud  creditors  or  otlier  persons,  is  prohibited  by 
statute,  and  for  that  reason  the  conveyance  is  void.  (Penal 
Code,  §  586;  Wheeler  v.  Bussell,  17  Mass.  258;  TIallett  v. 
Neman,  14  Johns.  272,  290 ;  Hastings  v.  Farmer,  4  N.  Y. 
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298 ;  Jiurt^n  v.  P.  J,  P.  P.  Co.,  17  Barb.  397,  404 ;  Sicords  v. 
Owen,  43  How.  Pr.  1 7(> ;  S.  ( \  Bank  v.  King,  47  N.  Y.  87 ;  Net- 
lisw  Clark,  20  Wend.  24;  Street  v.  Tlnshir,  52  Barl).  271; 
Stewart  v.  Ackley,  Id.  283 ;  Moaley  v.  Moshy,  15  X.  Y.  335, 
33G.)  The  courts  in  this  state  have  always  held,  and  long  settled 
the  construction  of  tlie  Revised  Statutes  as  to  fraudulent  con- 
veyances, that  under  its  provisions  a  conveyance  made  with  the 
intent  to  hinder,  delay  or  defi'aud  ci-editors,  or  other  persons, 
as  against  them  is  void.  {G rover  v.  Waken\an,  1 1  Wend.  207  ; 
Burdick  V.  Po8t,  G  X.  Y.  522 ;  Seymour  v.  Wihon,  14  id.  569 ; 
Starrin  v.  Kelly,  ^^  id.  421 ;  Billings  v.  Pmsell,  101  id.  234; 
Sedg.  on  Stat.  Law,  254 ;  Totol^  v.  Forney,  14  N.  Y.  425.) 
Fraudulent  intent  in  a  conveyance  is  proven  by  the  acts,  cir- 
cumstances and  situation  as  to  other .  property  of  the  party 
making  the  conveyance.  The  transfers  of  other  property  and 
the  disposition  of  all  property  are  competent  evidence  to  estab- 
lish such  intent.  (Bump  Fraud.  Conv.  [3d  ed.]  591 ;  Babcock 
V.  E<Mer,'l\  X.  Y.  632;  Baldwin  v.  Short,  125  id.  553; 
LooBw.  Wilkinson AlO  id.  195,210,211;  Nugent w  Jacobs, 
103  id.  125,  128 ;  Dvnlap  v.  Hawkins.  59  id.  342,  347  ;  Carr 
V.  Breese,  81  id.  588;  Llrerrnorex,  Northrup,  44  id.  107; 
Booth  V.  Bunce,  33  id.  159  ;  Amsden  v.  Manchester,  40  Barb, 
158  ;  Newman  v.  Cordell,  43  id.  448,  456  ;  Angravev.  Stone, 
45  id.  35;  Sweet ser  v.  Bates,  117  Mass.  466;  McLane  v. 
Johwion,  43  Vt.  48,  60;  Gelsendorff  y.  Eagles,  106  Ind.  38, 
40.)  If  facts  claimed  to  be  essential  can  be  proved  as  evi- 
dence of  a  fact  alleged,  then  the  complaint  must  be  sufficient. 
{CoU  V.  Jessup,  10  X.  Y,  104.)  A  fact  which  need  not  be 
proven,  in  every  case  of  fraudulent  conveyances,  is  not  neces- 
sary to  the  sufficiency  of  the  complaint.  [FoX'  v.  Moyer,  54 
X.  Y.  131 ;  Blak-e  v.  Sawln,  10  Allen,  340,  343  ;  Bartholo- 
mew V.  McKinstry,  6  id.  567 ;  Walhow  v.  Klngsley,  45  Minn, 
283,  285  ;  Ogden  v.  Peters,  21  X.  Y.  23  ;  Planck  v.  Schermer- 
horn,  3  Barb.  Ch.  (>44,  645.)  The  sole  question  in  voluntary 
conveyances,  when  assailed  for  being  fraudulent  before  the 
courts  of  this  state,  has  been  whether  there  was  fraudulent 
intent  in  such  conveyance.     The  state  of  a  debtors  property 
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after  a  voluntary  conveyance  has  only  been  held  important 
for  the  purpose  of  ascertaining  the  intent.  (Seward  v.  Jack- 
son, 8  Cow.  406 ;  Dt/gert  v.  lietnerschnider,  32  N.  Y.  636, 637 ; 
Erickson  v.  Quinn,  47  id.  410,  413  ;  Cole  v.  Tyler,  65  id.  73, 
78 ;  Dunlapy.  llaxohim,  59  id.  342,  346  ;  Ca/rr  v.  Breese,  81 
id.  584,  588,  589 ;  G,  JL  If,  Bank  v.  Mead,  92  id.  637 ;  Jack- 
son V.  Badger,  109  id.  632 ;  Smith  v.  Reid,  134  id.  568,  575.) 
In  pleading,  it  is  sufficient  to  charge  the  legal  effect  of  a  trans- 
action, and  unnecessary  to  set  forth  the  evidence  or  circum- 
stances attending  the  transaction.  It  is  only  necessary  to 
allege  the  ultimate  fact  constituting  the  cause  of  action.  (/?. 
i?.  Co.  V.  Robinson,  133  N.  Y.  242;  2  AVait's  Pr.  313; 
KnowhsY.  Gee,^  How.  317;  Pattison  v.  Taylor,  8  Barb. 
250 ;  Uyait  v.  McMalion,  25  id.  458 ;  Kelly  v.  Breusing,  33 
id.  123;  CahUl  v.  Pahner,  17  Abl).  Pr.  186;  Biuleau  v. 
mUs,  9  Abb.  [N.  C]  48 ;  WooUy  v.  Newcovihe,  87  N.  Y. 
€05;  RolUt  v.  Heiinan,  120  Ind.  512,  514.)  Every  fact 
which  must  necessarily  exist  as  creative  of  an  ultimate  fact 
alleged  in  the  complaint  is  not  only  evidence,  but  is  im])liedly 
deemed  to  be  alleged  as  a  part  of  the  pleading  as  much  as  if 
specifically  alleged.  (Bliss  on  Code  PL  §  176;  2  Wait's  Pr. 
315;  Hunt  v.  Bennett,  19  N.  Y.  173;  Patridge  v.  Badger, 
25  Barb.  146,  170 ;  Bank  of  LowvilU  v.  Edwards,  11  How. 
Pr.  216  ;  Marston  v.  Sweet,  6iy  ]S.  Y.  206 ;  T/iayer  v.  Marsh, 
75  id.  343 ;  Marie  v.  Garrisoji,  83  id.  23,  20 ;  LoriUard  v. 
Clyde,  86  id.  384.)  The  ruling  as  to  the  sufficiency  of  plead- 
ings in  fraudulent  conveyances  in  this  state  has  been  that 
fraudulent  intent  in  the  conveyance  is  the  necessary  and  mate- 
rial fact,  which,  if  alleged,  the  complaint  is  sufficient.  {Mnr- 
tha  v.  Cm^Uy,  90  N.  Y.  372 ;  Bate  v.  Graham,  11  id.  237 ; 
If,  W.  Bank  v.  Reed,  27  Abb.  [N.  C]  5 ;  Dnrant  v.  Pier- 
son,  29  N.  Y.  S.  R.  510;  Wilcox  v.  Payne,  28  id.  716 ;  Hast- 
ings V.  Thurston,  18  How.  Pr.  530 ;  Jessnp  v.  Halse,  29  Barb. 
540,  541 ;  B,  S,  Co.  v.  Foster,  36  X.  Y.  565,  566.)  The  com- 
plaint alleges  facts  which  are  conclusive  evidence  of  fraudulent 
intent  in  the  conveyance,  viz. :  That  while  plaintiff's  suit  was 
pending  to  recover  her  said  judgment,  this  conveyance  was 
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made,  by  the  judgment  debtor  to  his  minor  daughter  residing 
with  him  in  consideration  of  her  future  services  in  his  care 
and  support  during  life,  to  cover  and  conceal  his  interest 
therein  and  to  prevent  the  collection  of  plaintiff's -said  judg- 
ment. {Coolidge  v.  Melvin^  42  N.  II.  521,  522;  Strong  v. 
Laxcrence^  58  Iowa,  55 ;  Liiidensparker  v.  Linden^arher^  52 
Maine,  481.)  The  consideration  of  the  deed  being  in  part  fraudu- 
lent and  void,  the  whole  conveyance  is  void,  and  cannot  stand 
as  a  security  for  any  part  of  the  consideration.  {^Baldwin  v. 
Short,  125  N.  Y.  553 ;  Davis  v.  LeopoU,  87  id.  620 ;  MacMe 
V.  Cairns,  5  Cow.  548.)  This  complaint  alleges  a  secret  inter- 
est in  property  which  creditors  are  entitled  to  have  appropri- 
ated to  the  payment  of  their  just  demands.  Where  the  con- 
sideration to  be  paid  for  a  conveyance  of  real  estate  is  the  care 
of  and  future  support  of  the  grantor,  such  grantor  has  an 
equitable  lien  upon  such  I'eal  estate  to  secure  the  payment  of 
such  consideration.  {Chase  v.  Peck,  21  N.  Y.  581,  584,  585  ; 
Day  V.  N,  Y.  C  Ji,  li.  Co,,  51  id.  588 ;  Wilbur  v.  Warren, 
104  id.  192 ;  Gillette  v.  Bates,  86  id.  87 ;  Stephens  v.  Sin- 
clair, 1  Hill,  143 ;  Jac'kso?i  v.  Mather,  7  Cow.  301,  305 ;  JS^in^ 
V.  Wilcox,  11  Paige,  589 ;  Ishajn  v.  Schafer,  60  Barb.  317 ; 
Case  v.  Fhdps,  39  N.  Y.  169,  170 ;  Dewey  v.  Moyer,  72  id. 
76 ;  Ifurtha  v.  Cxvrley,  90  id.  372 ;  Decker  v.  Decker,  108  id. 
128.)  Conveyances  pending  an  action  to  prevent  the  collec- 
tion of  the  recoveries  when  judgments  are  secured  are  held 
fraudulent  and  void.  {Jackson  v.  Meyers,  18  Johns.  425;. 
King  V.  Wilcox,  11  Paige,  589 ;  Jackson  v.  Mather,  7  Cow. 
301 ;  Pendleton  v.  Hughes,  65  Barb.  136  ;  Ford  v.  Johnston^ 
7  Hun,  563;  Martin  v.  Walker,  12  id.  46.)  The  alleged 
return  of  an  execution  unsatisfied  on  a  judgment  in  an  action 
commenced  before  a  voluntary  conveyance  was  made  is,  in 
such  a  case,  evidence  of  the  grantor's  insolvency  at  the  time 
of  such  conveyance.  {Strong  v.  Lawrence^  58  Iowa,  60;  Car-, 
lisle  V.  Rich,  8  N.  H.  44 ;  Emmerich  v.  Ilefferan,  26  J.  &  S. 
218;  Elicell  v.  Walter,  52  Iowa,  265.) 

F,  A,  Westhrook  for  respondents.     The  Court  of  Appeals 
on  the  previous  appeal  in  this  case  has  decided  the  question 
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here  presented.  {Kaiyi  v.  Larkin^  131  N.  Y.  307;  Shennan 
V.  Iloagland^  54  Ind.  579 ;  McCole  v.  Loehr^  79  id.  432 ; 
Peace  v.  Croan^  51  id.  336;  Wilbur  v.  jFradenburg,  52  Barb. 
480  ;  Ba?ik  v.  Mead,  92  N.  Y.  637 ;  Di/gert  v.  lieyn.y  32  id. 
637 ;  Ilolden  v.  Burnham^  63  id.  74.)  A  conveyance  witli 
any  consideration,  no  matter  how  trivial,  cannot  be  treated  as 
a  voluntary  one  within  the  meaning  of  the  statute.  (Jackson 
V.  Reed,  4  Wend.  300,  304 ;  Truesdale  v.  Sarles,  104  N.  Y. 
167 ;  Walrod  v.  ^aZ?,  9  Barb.  275,  276 ;  Potter  v.  Bank,  28 
N.  Y.  655 ;  Parker  v.  Knox,  40  N.  Y.  S.  R.  36 ;  i>yi^<?r^  v. 
Rem,,  32  N.  Y.  637 ;  Shultz  v.  Iloagland,  85  id.  467 ;  jBairrf 
V.  Mayor,  96  id.  567  ;  Broeck  v.  7?2VA,  76  Mich.  644 ;  Sell  v. 
Bailey,  119  Ind.  151.)  The  rule  is  that  one  cannot  prove 
what  is  not  alleged.  Every  fact  which  a  party  must  prove  to 
establish  his  cause  of  action  must  l)e  stated  in  the  pleadings. 
The  complaint  in  issue  is  fatally  defective  in  this  respect. 
{Bailey  v.  Ryde7^,  10  N.  Y.  370 ;  Lent  v.  B,  Co,,  130  id.  504 ; 
Penal  Code,  §  586 ;  Reed  v.  Co.,  47  Hun,  411 ;  Alhertoli  v. 
Branh<in,  80  Cal.  633;  Van  Weel  v.  Winston,  115  U.  S. 
228  ;  Wood  v.  Am<yry,  105  N.  Y.  278  ;  Brackett  v.  Ori^wold, 
112  id.  454  ;  Uotchkin  v.  ^an*,  127  id.  336  ;  Cl<irk  v.  Dillcm, 
97  id.  323  ;  Cb<>A:  v.  Warren,  88  id.  40.)  The  point  made  by 
the  plaintiff  that  this  is  a  statutory  action,  and  that  the  com- 
plaint has  followed  the  words  of  the  statute  is  not  well  taken. 
(Austin  V.  Good  rick,  49  Is .  Y.  266 ;  Bartlett  v.  Orozier,  17 
Johns.  440.)  Defendant  pursued  the  proper  practice  in  mov- 
ing at  the  opening  of  the  trial  to  dismiss  the  complaint. 
(Code  Civ.  Pro.  §§  488,  498,  499 ;  Sheridan  v.  Jackson,  72 
N.  Y.  170  ;  Tooker  v.  Amoux,  76  id.  400 ;  Southwick  v. 
Bank,  84  id.  420 ;  Pojpe  v.  M,  Co.,  107  id.  62.)  The  alle- 
gation that  part  of  the  consideration  was  for  future  support  is 
immaterial  in  this  discussion.  {Flint  v.  Sheldon,  13  Mass. 
143 ;  R.  R.  Co.  v.  IIUls,  23  Vt.  681 ;  Corse  v.  Peck,  102  N. 
Y.  513 ;  Vial  v.  Matthewson,  34  Hun,  73.) 

O'Brien,  J.     At  the  trial  of  this  action,  upon  the  defend- 
ants' motion,  the  court,  without  taking  any  proof,  dismissed 
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the  complaint  upon  the  ground  that  it  did  not  state  sufficient 
facts  to  constitute  a  cause  of  action.  To  this  ruUng  and  direc- 
tion the  plaintiff's  counsel  excepted.  The  appeal,  therefore, 
presents  but  a  smgle  question,  and  that  is  whether,  in  law,  the 
complaint  was  sufficient  as  a  pleading  to  give  the  plaintiff  a 
standing  before  the  court  sufficient  to  enable  her  to  make  out 
her  case  by  proof  if  she  could.  The  learned  trial  judge,  as 
well  as  the  General  Term,  have  apparently  i-eached  this  con- 
clusion upon  the  theory  that  this  court,  when  the  case  was 
here  on  a  former  appeal,  decided  that  sufficient  facts  had  not 
been  averred.  {Kain  v.  Larkin^  131  N.  Y.  300.)  In  this 
respect  we  think  that  the  learned  courts  below  have  misappre- 
hended the  legal  effect  of  that  decision.  A  careful  reading  of 
the  opinion  of  this  court  upon  tliat  appeal  will  show  tliat  we 
reversed  the  judgment  then  before  us,  rendered  after  a  full 
trial,  upon  the  ground  that  the  facts  and  circumstances  dis- 
closed by  the  record,  as  it  then  appeared,  did  not  sustain  the 
findings  and  conclusion  of  the  court  which  set  aside,  as  void, 
the  conveyance  and  transfer  attacked,  and  not  because  the 
complaint  was  defective.  It  is  true,  that  in  discussing  the 
questions  then  before  us,  and  in  pointing  out  defects  in  the 
proof,  it  was  remarked  that  certain  facts  had  not  been 
proved  nor  alleged,  but  it  is  nowhere  intimated  that  the  com- 
plaint was  defective,  or  that  the  necessary  facts  could  not  have 
been  proven  under  it  at  the  trial.  Our  decision  proceeded 
upon  the  ground  that  the  proofs,  not  the  pleading,  were  defec- 
tive and  insufficient.  It  will  be  sufficiently  favorable  to  the 
defendants  to  consider  the  complaint  as  now  before  us  upon  a 
general  demurrer  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  In  such  a  case 
the  demurrer  cannot  be  sustained  unless  it  appears,  admitting 
all  the  facts  alleged,  that  no  cause  of  action  whatever  is  stated. 
The  demurrer  cannot  be  sustained  simply  by  showing  that 
facts  are  imperfectly  or  informally  averred,  or  that  the 
pleading  lacks  definiteness  and  precision,  or  that  material  facts 
are  only  argumentatively  avefred.  The  pleading  may  be  defi- 
cient in  technical  language  or  in  logical   statement,  but,  as 
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against  a  demurrer  or  a  motion  of  this  character  at  the  trial, 
the  pleading  will  be  deemed  to  allege  whatever  can  be  implied 
from  its  statements  by  fair  and  reasonable  intendment. 
(Zah'iakie  v.  Smithy  13  N.  Y.  330 ;  Marie  v.  Garrison^  83 
id.  14,  23;  Sanders  v.  Soiitter^l^2^  id.  193.)  Tlie  complaint 
in  this  case  clearly  avers  the  recovery  of  a  judgment  by  the 
plaintiff  against  one  of  the  defendants  and  the  return  of  an 
execution  issued  thereon  unsatisfied ;  that  the  judgment 
is  still  due ;  that  after  the  cause  of  action  accrued  the 
defendant  transferred  his  property  which  would  be  sub- 
ject to  the  lien  of  an  execution  to  his  wife,  daughter 
and  brother  by  instruments  particularly  descril>ed,  and  that 
by  the  death  of  the  wife  and  through  a  satisfaction  of  the 
mortgage  on  the  real  estate  by  the  brother,  and  a  deed  to  her 
by  the  plaintiff,  all  this  property  has  become  vested  in  and  is 
now  held  by  the  daughter,  who  has  been  made  a  defendant, 
and  hao  answered  the  complaint.  The  complaint  then  avei's 
that  the  deed,  mortgage  and  tmnsfer  of  money  in  bank  to 
defendant's  credit  to  his  w-ife,  daughter  and  brother,  were 
made  without  consideration,  and  with  the  intent  to  hinder,  delay 
and  defmud  the  plaintiff  of  her  claim.  The  relief  demanded 
is  that  the  conveyances  and  transfer  be  set  aside  and  declared 
void,  and  that  a  receiver  be  appointed  for  the  purpose  of 
applying  the  property  to  the  payment  of  the  judgment.  For 
the  purpose  of  the  question  now  before  us,  wq  can  assume 
that  these  facts  all  stand  admitted  upon  the  record,  and  when 
so  admitted  they  establish  a  cause  of  action  by  a  judgment 
creditor  against  the  defendant  in  the  execution,  and  his  fmud- 
ulent  grantees  or  transferees  entitling  him  to  equitable  relief. 
A  fraudulent  intent  on  the  part  of  the  grantor  and  grantee  is 
averred.  The  evidence  necessary  to  support  these  allegations 
of  a  fraudulent  intent  may  be,  and  usually  is,  made  up  of  many 
different  facts  and  circumstances,  but  it  is  not  necessary  to 
insert  them  in  a  pleading,  and  it  is  generally  improper  to  do  so. 
The  pecuniary  condition  of  the  defendant  at  the  time,  the 
extent  of  his  property,  the  part  transferred  and  that  retained, 
as  well  as  the  nature  and  extent  of  the  ])laintiff's  claim,  which 
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subsequently  ripened  into  a  judgment,  were  all  facts  bearing 
OQ  the  general  allegation  of  fraud.  The  plaintiff  could  prove 
all  these  facts  and  circumstances  under  her  complaint.  The 
general  allegation  that  a  conveyance  or  transfer  of  property 
was  made  with  the  intent  to  hinder,  delay  and  defraud  credit- 
ors is  broad  and  sweeping  in  its  operation  and  effect.  It 
involves  many  elements,  and  may,  before  it  can  be  deemed 
established,  require  proof  of  many  other  facts  and  circum- 
stances which  may  be  given  in  evidence  under  the  general 
charge,  without  inserting  them  in  the  pleading.  We  think 
that  the  plaintiff  is  entitled  to  an  opportunity  to  prove  her 
case,  and  supply,  if  she  can,  the  defects  in  the  proof  pointed 
out  by  us  in  the  review  of  the  former  judgment,  and  that  the 
direction  dismissing  the  complaint  was  erroneous. 

The  judgment  should  be  revei-sed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In   the   Matter   of    the  Hevocation   of  the   Last   AVill   and 
Testament  of  Homer  A.  Nelson,  Deceased. 

The  attestation  clause  is  some  proof  of  the  due  execution  of  a  will,  and 
where,  in  addition  to  it,  there  is  evidence  that  said  clause  was  read  aloud 
in  the  hearing  of  the  testator  and  witnesses,  with  at  least  the  silent 
assent  of  all  concerned  to  its  statement  of  facts,  this  is  sufficient  to  estab- 
lish the  facts  recited. 

A  request  to  sign  as  a  witness,  made  by  the  person  superintending  the 
execution  of  a  will,  in  the  hearing  of  the  testator,  and  with  his  silent 
permission  and  approval,  is  sufficient. 

The  attestation  clause  to  a  will  contained  the  usual  statement  that  the  per- 
son who  executed  the  instrument  had  signed,  published  and  declared  it 
to  be  his  la.st  will  and  testament ;  it  omitted  to  recite  that  the  witnesses 
were  requested  by  the  testtitor  to  sign  the  will  as  such.  In  proceedings 
to  revoke  probate  of  the  will.  K.,  the  only  surviving  witness,  denied 
that  the  decedent  made  such  a  request.  K.  had  been  a  servant  of  the 
deceased  for  many  years,  and  was  disappointed  at  not  finding  in  the  will 
some  legacy  for  himself ;  he  admitted  that  B.,  the  other  witness,  in  the 
presence  of  the  testator,  requested  him  to  sign  the  will,  but  denied  that 
the   decedent  in  any  manner   assente<l,   except  by  silence,  and  stated 
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that  he  was  apparently  inattentive.  Declarations  of  the  witness  were 
proved  to  the  effect  that  when  he  came  into  ihe  room  the  decedent  said 
he  wanted  him  to  witness  his  will.  The  testator  was  a  lawyer  of  emi- 
nence and  ability,  who  well  knew  the  requirementij  for  its  due  execution, 
as  did  also  B.,  who  was  also  a  lawyer,  the  partner  of  the  decedent.  B. 
drew  the  will  and  superintended  its  execution.  K.  was  sent  for  with  a 
view  of  his  becoming  a  subscribing  witness,  either  by  the  testator  or 
with  his  assent.  B.  read  the  attestation  clause  aloud,  in  the  presence  of 
decedent  and  K.  The  will  was  signed  b}*^  the  testator,  and  both  wit- 
nesses signed  the  attestation  clause;  K.  testified  that  B.  then  put  the 
will  in  an  envelope  and  took  it  away,  at  the  request  of  the  testator,  who 
thereafter  recognized  it  as  an  existing,  executed  and  completed  instru- 
ment. B.  died  more  than  twelve  years  thereafter,  and  thereupon  the  will 
in  its  envelope  was  delivered  to  the  testator,  who  opened  the  package, 
examined  the  instrument  and  receipted  for  it  as  his  will.  JleM,  the  evi- 
dence was  sufficient  to  justify  a  finding  that  the  will  was  duly  executed, 

(Argued  January  17,  1894 ;  decided  January  30,  1894.) 

Appeal  from  jiidginent  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1892,  which  affinned  a  decree  of  the  Sur- 
rogate's Court  of  the  county  of  Dutchess  denying  and  dismissing 
a  petition  for  tlie  revocation  of  probate  of  the  last  will  and  tes- 
tament of  Homer  A.  Nelson,  deceased,  and  ratifying  and  con- 
firming the  prior  probate  thereof. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Mart  hi  I.  Tomnsend  for  appellants.  The  Surrogate's 
Court  erred  in  admitting  ])roof  of  what  Judge  Xelson  said 
from  time  to  time  in  relation  to  his  alleged  will,  and  of  his 
condition  when  it  was  made.  {JohuMm  \\  Htcl-a^  1  Lans. 
159;  WaUrmany.  Whitney,  1 1  X.  Y.  UM.)  The  testatum 
clause  is  entirely  silent  on  the  ipiestion  whether  Judge  Nelson 
requested  either  of  the  witnesses  to  sign  the  will  as  witnesses 
to  it,  and  Keller's  signature  to  the  testatum  clause  proves 
nothing  on  that  subject,  and  if  the  proponents  have  actually 
succeeded  in  destroying  Keller's  credibility,  they  simply  stand 
without  any  evidence  that  Judge  Nelson,  either  directly  or 
indirectly,  requested  anybody  to  sign  the  will  as  a  witness. 
{CoUrelVs  Will,  95  N.  f.  339.)  The  failure  of  Judge  Nelson 
SicKEi.9— Vol.  XCYI.         20 
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to  request  the  witnesses  to  subscribe  the  will  as  such,  is  not 
compensated  by  Baker's  simple  direction  to  sign.  The  direc- 
tion of  Baker  to  the  witness  to  sign  the  paj^er  could  never 
become  a  legal  substitute  for  the  testator's  request  without 
proof  that  the  testator  knew  of  the  request,  and  in  some  form 
assented  to  it.     (119  X.  Y.  615  ;  Lane  v.  Lane^  95  id.  494.) 

E.  Couiitrymarh  for  respondents.  The  findings  of  fact,  as 
afiinned  in  the  General  Tenn,  if  there  w^as  any  evidence  to 
sustain  them,  are  conclusive  in  this  court ;  and  as  such  findings 
ar<5  sufficient  in  law  to  warrant  the  probate  of  the  will,  they 
are  now  decisive  of 'the  merits  of  the  controversy.  {Whit- 
mare  v.  Foley^  125  N.  Y.  051 ;  HewUtt  v.  Elmer,  103  id. 
156, 161 ;  In  re  CottreU,  95  id.  829,  338  ;  In  re  Bull,  111  id. 
624,  629  ;  Marx  v.  McGlynn,  ^S  id.  357,  369  ;  In  re  Bobs, 
87  id.  514;  Khujslaud  v.  Murray^  133  id.  170.)  It  was 
proven  by  Keller,  the  sole  surviving  witness,  who  attested  the 
execution  of  the  will,  that  the  scrivener  (Mr.  lUker)  read 
aloud  the  attestation  clause,  aiul  that  clause  was  in  fact  signed 
by  both  the  attesting  witnesses.  {Peek  v.  Cary,  27  N,  Y.  9  ; 
In  re  Pepnon^  91  id.  256  ;  Brown  v.  Clark,  77  id.  369  ;  Blake 
V.  Kniyht^  3  Curtis,  547  ;  WrUjht  v.  Bogers^  L.  R.  [1  Prob. 
Div.]  678 ;  Woodhmf^e  v.  Balfour,  13  id.  2  ;  Wriyht  v. 
Sanderson,  9  id.  149.)  Tlie  attestation  clause,  it  is  true,  is 
defective  in  one  respect,  in  that  it  does  not  recite  a  request  by 
or  on  behalf  of  the  testator  to  the  witnesses  to  attest  the  exe- 
cution of  the  will.  But  this  was  evidently  a  mere  clerical 
error,  an  inadvertent  omission  of  the  scrivener,  and  that  omis- 
sion is  practically  supplied  by  the  surviving  witness,  Keller 
himself,  who  testified  that  the  scrivener  said  to  him  in  the 
presence  of  the  testator  :  *'  I  want  you  to  sign  this  will,  or  this 
paper ;  something  like  that ;  to  that  effect."  (Gilbert  v.  Knox, 
62  N.  Y.  125  ;  In  re  PhUUps,  98  id.  267.)  The  sm-rogate 
clearly  had  a  right  to  discredit  Keller's  testimony  and  to  admit 
the  will  to  probate  in  direct  opposition  to  the  evidence,  even 
of  all  the  attesting  witnesses.  (Tarrant  v.  ^yare,  25  N.  Y. 
425;  In  re  Cottrell,  95  id.  330-340;  In  re  KAhnn,  52  id. 


1894.]  Matter  of  Nelson.  155 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Finch,  J. 

■  '      ■  n  •  •  ■  ■       ■  ■  I.  .. 

517.)  There  was  no  error  committed  in  allowing  the  propo- 
nents to  contradict  and  impeach  the  testimony  of  Keller  as  one  of 
the  attesting  witnesses  to  the  will.    {Thornton  Case^  39  Vt.  122.) 

Finch,  J.  This  appeal  is  from  an  affirmance  by  the  Gen- 
eral Term  of  an  order  of  the  surrogate  of  Dutchess  county 
refusing  to  revoke  the  probate  of  the  last  will  of  Homer  A. 
Nelson.  No  question  is  raised  as  to  the  capacity  of  the  tes- 
tator or  his  freedom  from  any  undue  or  improper  influence, 
and  the  whole  contest  is  over  the  inquiry  whether  the  statu- 
tory requirements  for  the  due  execution  of  the  will  were  all 
observed.  That  is  a  question  of  fact  upon  which  the  findings- 
are  conclusive  unless  it  appears  in  the  record  that  tliei'e  is  no 
evidence  tending  to  sustain  them,  and  our  examination  of  the 
case  must  be  directed  to  that  inquiry.  It  may  be  narrowed 
still  further.  The  will  beai^s  the  signature  of  the  testAtor  and 
the  attestation  clause  those  of  Baker  and  Keller,  the  two  sub- 
scribing witnesses.  There  is  not  the  least  doubt  of  the  genu- 
ineness of  all  these  signatures.  It  is  also  certain  that  they 
were  appended  on  the  day  of  the  execution  of  the  will  and 
before  Keller  left  the  room,  for  he  says  that  Baker  put  the 
wiU  in  an  envelope  and  took  it  away  at  the  request  of  the 
testator,  and  at  least  twelve  years  thereafter.  Baker  having^ 
died,  the  will  in  its  envelope  was  delivered  to  the  testator,, 
who  opened  the  package  and  examined  the  instrument  and 
receipted  for  it  as  his  will.  That  the  testator  on  March  3d,, 
1878,  which  was  the  date  of  the  attestation,  knew  perfectly 
that  he  was  engaged  in  a  testamentary  act  is  evident  not  only 
from  what  occurred  in  his  presence,  but  from  his  own  later 
statement  of  the  reason  which  induced  him  to  make  his  will 
on  that  occasion.  liaker  knew  the  exact  nature  of  the  trans- 
action, for  he  drew  the  will  and  superintended  its  execution. 
And  Keller  knew  it,  not  only  from  what  was  said  to  him,  but 
from  his  repeated  description  of  the  scene  as  a  solemn  occa- 
sion. The  attestation  clause  was  read  aloud  by  Baker  in  the 
presence  and  hearing  of  the  testator  and  Keller,  so  that  the 
testator  knew  what  it  recited  as  emanating  from  him,  and 
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the  witnesses  what  it  declared  as  having  occurred  in  their 
presence.  To  all  that  was  thus  represented  to  have  been 
said  or  done  by  the  testator  lie  assented  by  the  approval 
of  silence,  if  nothing  more,  and  the  witnesses  knowing 
its  recitals  certified  to  their  truth  by  their  signatui-es. 
The  attestation  clause  is  always  some  proof  of  the  due 
execution  of  the  will  {Matter  of  Will  of  Cottrell^  95  N. 
Y.  339),  and  where  beyond  its  presence  the  proof  is  that 
it  was  read  aloud  in  the  hearing  of  testator  and  witnesses  with 
at  least  the  silent  assent  of  all  concerned  to  its  statement  of 
facts,  it  cannot  be  denied  that  there  is  some,  and  quite  per- 
suasive evidence  of  the  actual  occurrence  of  the  facts  recited. 
When  Baker  read  the  statement,  obviously  speaking  for  the 
testator  and  in  his  behalf,  that  he  had  signed,  published  and 
declared  the  instrument  in  question  as  and  for  and  to  be  his 
last  will  and  testament,  his  silent  assent  to  the  declaration,  if 
he  was  so  silent,  furnished  evidence  of  his  concurrence  and 
approval :  evidence  upon  which  the  witnesses  at  once  acted 
and  without  hesitation,  and  which  is  put  beyond  the  possibility 
of  mistake  by  the  testator's  after  recognition  of  the  will  as  an 
existing,  executed  and  completed  instrument.  If  the  attesta- 
tion clause  thus  read  and  adopted  had  been  full  and  perfect  it 
would  have  served,  in  connection  with  the  other  proof,  to 
have  justified  the  probate ;  but  it  was  not  full  and  perfect, 
owing  to  the  omission  of  one  of  the  needed  requirements,  and 
it  is  about  that  one,  omitted  from  the  recital,  probably  by  acci- 
dent, that  it  is  possible  reasonably  to  contend  that,  there  w^as 
an  utter  failure  of  evidence.  That  omission  was  of  a  request 
by  the  testator  to  the  witnesses  to  sign  the  vrill  as  such,  and  is 
open  to  dispute  not  only  because  so  omitted,  but  because  the 
surviving  witness  denies  the  fact.  He  admits,  however,  that 
Baker,  in  the  presence  of  the  testator,  requested  the  witness 
to  sign  the  will,  but  denies  that  the  decedent  in  any  manner 
assented,  unless  by  silence,  and  takes  from  that  some  of  its 
force  by  representing  him  as  apparently  inattentive.  This 
witness  was  Judge  Nelson's  coachman,  who  had  been  in  his 
service  for  many  years,  but  was  disappointed  in  not  find- 
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ing  in  the  will  some  legacy  for  himself.  His  evidence  as  & 
witness  was  strongly  contradicted  by  his  own  earlier  state- 
ment to  Mr,  Lown  that  when  he  came  into  Judge  Nelson's 
room  the  latter  said  that  he  wanted  him  to  witness  his  \^ill. 
It  is  thns  certain  that  either  Baker,  speaking  in  behalf  of  the 
testator,  or  the  latter  himself  made  that  request,  and  it  is  much 
the  most  probable  that  it  came  from  the  testator.  Somebody 
sent  for  the  coachman  with  the  view  of  making  him  a  sub- 
scribing witness  to  the  will.  Mrs.  Nelson  was  not  at  home^ 
and  Miss  Laura  Nelson  was  not  present,  and  does  not  appear 
to  have  even  been  aware  of  what  was  transpiring.  The  sum- 
mons came  from  the  room  where  the  testator  and  Baker  were 
alone  together,  and  must  have  been  directed  by  the  testator's 
selection,  or,  at  all  events,  with  his  assent,  and  when  Keller 
came  into  the  room  it  is  quite  certain  that  one  of  the  two  told 
him  what  he  was  wanted  for.  If  it  was  Baker,  as  the  witness 
testified,  that  was  enough,  for  in  doing  so  he  plainly  acted  for 
the  testator  with  his  assent  and  in  pursuance  of  'his  selection. 
The  request  to  sign  is  sufficient,  if  made  by  the  person  super- 
intending the  execution  of  the  will,  if  in  the  hearing  of  the 
testator  and  with  his  silent  permission  and  approval.  That  was 
held  in  Doe  v.  Roe  (2  Barb.  205),  and  again  in  Peck  v.  Cary 
(27  N.  Y.  9)  and  Gilbert  v.  Knox  (52  id.  128).  Judge  Nelson 
himself  was  a  lawyer  of  eminence  and  ability,  well  knowing 
what  was  needed  for  the  due  execution  of  a  will,  and  Baker 
was  his  partner  and  fully  competent  to  perform  the  duty 
which  he  undertook,  and  it  is  not  a  reasonable  supposition  that 
they  neglected  any  essential  requirement.  The  accidental 
omission  in  the  attestation  might  easily  occur,  and  that  it 
escaped  the  notice  of  both  serves  only  to  indicate  the  fatality 
which  seems  to  attend  tlie  wills  of  distinguished  lawyers. 

The  proof  of  Judge  Nelson's  declarations  and  acts,  occur- 
ring after  the  execution  of  the  will,  was  admissible  to  show 
his  knowledge  of  tlie  testamentary  character  of  the  instrument 
and  to  dispel  any  possible  claim  of  mistake  or  imposition. 
Similar  evidence  has  often  been  received,  and  we  can  see  no 
ground  on  which  it  should  have  been  excluded. 
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Taking  all  the  facts  together,  they  warranted  the  findings  of 
the  surrogate,  and  leave  no  doubt  in  our  own  minds  that  the 
will  was  properly  executed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Nellie  Quinlan,  an  Infant,  by  Guardian,  etc.,  Respondent, 
V.  Jambs  H.  Welch,  Appellant. 

I'hc  avil  Damage  Act  of  1878  (Chap.  646,  Laws  of  1878)  is  not  a  penal 
Rtatutc,  but  simply  creates  a  cause  of  action  unknown  to  the  common  law. 

8aid  act  was  not  repealed  by  the  provision  of  the  act  of  1892,  "  in  relation 
to  excise"  (g  2,  chap.  408,  I^ws  of  1802),  providing  for  the  recovery  of 
damages  caused  by  the  sale  of  intoxicating  liquors  in  case  previous  notice 
has  been  given  forbidding  the  sale.  The  said  provision  and  the  one 
upon  the  same  subject  in  the  act  of  1892,  "  to  revise  and  consolidate  the 
laws  in  relation  to  the  sale  of  intoxicating  liquors"  (§  40,  chap.  401,  Laws 
of  1892),  are  to  be  read  as  simply  amendatory  of  the  act  of  1878,  not  as 
repealing  it  by  implication. 

A  cause  of  action,  therefore,  which  accrued  prior  to  said  amendments  was 
not  affected  thereby. 

In  an  action  under  said  act  of  1873  these  facts  appeared :  Q.,  the  father  of 
plaintiff,  who  was  a  skilled  workman  and  the  sole  support  of  his  wife 
and  family,  and  who  lived  in  the  village  of  P.,  on  the  afternoon  of  June 
17,  1891,  being  in  the  village  of  O.,  visited  its  saloons,  and  among  them 
one  owned  by  defendant  and  rented  by  him  to  one  whom  he  knew  was 
selling  intoxicating  liquors  therein  on  that  day.  Q.  drank  heavily,  and 
in  the  evening  boanled  a  train  to  return  home ;  he  was  at  that  time  much 
Intoxicated ;  he  left  the  tniin  at  a  station  before  it  reached  P.,  and  in 
attempting  to  walk  on  the  railroad  track  to  the  latter  place  was  killed;  his 
mutilated  body  was  found  the  next  morning  on  the  track,  midway 
between  that  station  and  his  home.  Held,  that  the  evidence  was  suffi- 
cient to  submit  to  the  jur}'  as  to  all  the  essential  facts  required  to  be 
established  to  sustain  the  action ;  and  so  that  a  refusal  to  nonsuit  was 
not  error. 

The  testimony  showed  rhat  plaintiff  was  born  on  June  eighteenth,  at  what 
hour  it  did  not  appear,  nor  did  it  appear  whether  Q.  was  killed  on  the 
morning  of  that  day  or  on  the  previous  evening.  Defendant  on  appeal 
for  the  first  time  claimed  that  plaintiff  was  born  after  her  father's  death, 
and  so,  could  not  maintain  the  action.  HtUI,  imtenable;  that,  conceding 
the  point  was  presented  by  the  proofs,  as  to  which  qutrn,  it  should  have 
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been  raised  od  trial,  and  the  attention  of  the  tHal  court  not  having  beea 
called  to  it,  it  could  not  be  considered  on  appeal.    • 
Reported  below,  89  Hun,  584. 

(Argued  Januaiy  18,  1894;  decided  January  80.  1894.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered  upon 
an  order  made  June  23,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

«/.  Arthur  Corhiii  for  appellant.  Plaintiff  cannot  recover 
l)ecau6e  no  such  notice  as  required  by  diapter  403,  Laws  of 
1892,  was  ever  served  or  given  in  any  manner.  Chapter  646, 
I^ws  of  1873,  is  repealed  by  chapter  403,  Laws  of  1892,  and 
at  the  time  of  the  trial  the  latter  act  was  the  only  law  in 
force  giving  or  creating  a  cause  of  action  in  such  a  case 
as  this,  and  the  law  in  force  at  the  time  of  the  trial  governed 
the  rights  of  the  parties,  even  though  plaintiffs  alleged 
cause  of  action  arose  before  the  enactment  ther.eof.  {Tmon 
ofDuaneshu7*gh  v.  JenJcins^  57  Hun,  178;  In  re  In  d.  for 
Deaf  dk  Dmnh,  121  N.  Y.  218 ;  Peoj^le  v.  G.  cfe  S.  T.  Co,,  98 
id.  67;  32  Hun,  491 ;  People  v.  Jaehne,  103  id.  182;  Ander- 
son  V.  Anderson^  112  id.  104;  Mumjer  v.  People^  55  id, 
112;  People  ex  reL  v.  Citi/  of  Brooklyn,  69  id.  605;  Dash 
v.  Van  Kleecl\  7  Johns.  477-479;  C.  M,  Co,  v.  VandeP' 
j}oel,  6  Cow.  566  ;  16  Barb.  15  ;  In  re  Sont/noorth,  5  Hun, 
55  ;  Lyddy  v.  Long  Island  City,  104  K.  Y.  218 ;  Ileckman 
v.  Pinkney,  81  id.  211-215;  K  P.  Co.  v.  Zaoy,  63  id.  422  ; 
Zivingston  v.  Harris,  11  Wend.  329 ;  Peopls  ex  rd,  v.  Bell, 
47  N.  Y.  57-68.)  But,  irrespective  of  any  question  of  repeal 
by  implication,  plaintiff  could  not  maintain  this  action, 
l>ecau6e  at  the  time  of  the  trial  the  statute  of  the  state  pro- 
vided that  the  action  could  not  l)e  maintained  unless  notice 
has  been  given  to  the  licensee  or  his  agents,  or  to  the  person 
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or  persons  selling  or  giving  away,  etc.  As  plaintiif  has  no 
cause  of  action  a^inst  defendant  at  common  law,  her  cause 
of  action,  if  any  exists,  must  be  brought  within  the  provision 
of  the  statute,  which  cannot  be  extended  by  implication  to 
create  a  cause  of  action  not  by  its  express  terms  created,  nor 
in  favor  of  any  person  to  whom  such  cause  of  action  is  not  by 
the  express  terras  given.  (  V.  C.  C,  Co.  v.  Murtuugh^  50  N. 
Y.  314;  4  I^ns.  17;  Bomiell  v.  GrisiooU,  80  N.  Y.  128  ;  18 
Hun,  496  ;  Cayuga  Nation  of  Indiana  v.  State^  99  N.  Y. 
235.)  The  statute  does  not  allow  a  recovery  for  damages  to 
means  of  support  as  provided  by  the  old  law,  but  only  for  an 
injury  to  persons  or  property  in  consequence  of  the  intoxica- 
tion, and,  therefore,  does  not  allow  a  recovery  of  damages  for 
the  death  of  any  person  in  consequence  of  intoxication, 
because  such  an  action  cannot  be  maintained  at  common  law 
and  the  statute  does  not  by  its  terms  provide  it.  Nor  does  it 
provide  for  an  action  by  a  posthumous  child  in  any  case. 
{People  ex  rd,  v.  Albertson,  55  X.  Y.  50.) 

J*".  W.  (&  E,  F.  Kruse  for  respondent.  The  excise  statutes 
of  1892  (Chaps.  401  and  403)  did  not  repeal  the  Civil  Damage 
Act  of  1873  (Chap.  646),  nor  do  they  have  retroactive  effects 
so  as  to  abrogate  existing  rights  which  had  accrued  under  the 
Civil  Damage  Act  of  1873,  when  the  excise  acts  of  1892 
became  laws.  {Reinhardt  v.  Fritzsche^  69  Hun,  565  ;  Bui-- 
locJe^.  Town  of  Durham^  64  id.  380;  Sanfordx.  Bennetty 
24  N.  Y.  20 ;  Dash  v.  Van  KJ^ck,  7  Johns.  477 ;  PeopU  v. 
Supervisors,  43  N.  Y.  130,  134,  136 ;  People  v.  McCally  94 
id.  590 ;  In  re  Miller,  110  id.  216 ;  In  re  Prime,  136  id. 
347;  Davies  v.  Fairhairn,  3  U.  S.  636,  645;  BertholfY. 
O'ReiUy,  74  X.  Y,  509,  513 ;  VoUns  v.  Owens,  74  id.  526 ; 
Dudley  v.  Parker,  132  id.  186 ;  Hall  v.  Gennain,  14 
N.  Y.  Supp,  5 ;  Comstoch  v,  Hopkins,  15  id.  908.) 
Whether  the  act  of  1892  repealed  by  implication  or  only 
amended  the  act  of  1873  it  did  not  have  the  effect  to  destroy 
the  plaintiff's  vested  right  which  had  accrued  under  the  act  or 
1873  prior  to  the  act  of  1892.     (Sanford  v.  Bemi^tt,  24  X. 


189tt.]  QuiNLAN  V.  Welch.  161 

N.  Y.  Ilc^p.]         Opinion  of  the  Court,  per  Bartlktt,  J. 


Y.  20 ;  Varulerkar  v.  S.  Ji.  E.  Co.,  13  Barb.  393 ;  Eastman 
V.  Clackamas  Co.,  32  Fed.  Rep.  24 ;  Potter's  D warns  on  Stat- 
utes, 162  ;  Endlich  on  Interp.  of  Stat.  480, 481 ;  In  re  Miller, 
110  N.  Y.  223.)  The  legislature  did  not  intend  to  abrogate 
and  destroy  the  rights  of  persons  who,  acting  under  the  Civil 
Damage  Law  of  1873,  were  seeking  to  enforce  the  same  at 
the  time  when  the  subsequent  acts  were  passed.  {Smith  v. 
People,  47  N.  Y.  330 ;  People  ex  rel.  v.  Davenpoi't,  91  id. 
574 ;  DoAilh  v.  Van  Kleeck,  7  Johns.  502  ;  Volans  v.  Owens, 
74  N.  Y.  530.)  The  point  made  on  behalf  of  the  appellant 
that  the  plaintiff  cannot  maintain  this  action  for  the  reason 
that  she  was  born  the  day  after  her  father  died  is  untenable. 
The  question  was  not  presented  in  the  trial  court  and  for  the 
lirst  time  at  General  Term,  and  not  having  been  presented  on 
the  trial  cannot  be  raised  on  appeal.  {Binnse  v.  Wood^  37 
N.  Y.  526,  532 ;  Thayer  v.  Marsh,  75  id.  340 ;  St^^ett  v.  ?: 
iT.  Bank,  122  id.  659.)  But,  assuming  that  the  child  was  not 
born  until  the  day  after  the  death  of  her  father,  she  was 
injured  in  her  means  of  support  in  consequence  of  the  death 
of  her  father,  and  for  this  she  has  a  cause  of  action  against 
the  defendant  under  the  Civil  Damage  Act.  {TIte  George  cfc 
Richard,  L.  R.  [3  Adm.]  465.)  The  facts  establish  a  cause  of 
action  agamst  the  defendant.  {McCarthy  v.  Wells,  51  Hun, 
171 ;  Meade  v.  Stratton,  87  N.  Y.  493.) 

Baktlett,  J.  The  plaintiff,  the  infant  child  of  Dennis 
Quinlan,  deceased,  brings  this  action  under  chapter  646  of  the 
Laws  of  1873,  known  as  the  ''Civil  Damage  Act,"  to  recover 
damages  for  her  father's  death,  caused,  as  alleged,  by  the  sale 
of  intoxicating  liquors  to  him  by  one  O'Leary,  the  tenant  or 
occupant  of  premises  owned  by  the  defendant,  James  11. 
Welch.  At  the  opening  of  the  trial  it  was  conceded  that  the 
store  and  premises  in  Olean,  at  which  it  is  alleged  that  the 
intoxicating  liquor  was  sold  June  17tli,  1891,  were  then  owned 
by  the  defendant,  and  that  he  rented  them  to  O'Leary  some 
time  prior  to  that  date,  and  knew  that  O'Leary  was  selling 
intoxicating  liquors  there  on  the  17th  day  of  June,  1891. 
SicKELs— Vol.  XCVL        21 
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The  action  was  tried  at  the  Cattaraugus  Circuit  in  Septem- 
ber, 1892,  and  resulted  ip  a  verdict  for  plaintifP. 

Dennis  Quinlan,  the  deceased,  lived  at  Portville ;  he  was 
an  industrious  man,  employed  by  the  Portville  Tanning  Com- 
pany as  a  skilled  workman,  and  the  sole  support  of  his  wife 
and  family  by.  day's  labor,  he  having  no  property ;  he  arrived 
in  the  village  of  Olean  on  the  afternoon  of  the  17th  day  of 
June,  1891,  and  with  several  companions  visited  the  saloons 
of  the  town,  the  defendant's  premises  among  others,  and  drank 
heavily  ;  the  evening  of  that  day  he  boarded  a  train  to  return 
home,  and  was  at  the  time  much  intoxicated ;  he  left  the  train 
at  Weston  early  in  the  evening,  and  the  next  morning  about 
eight  o'clock  his  mutilated  body  was  found  on  the  railroad 
track  midway  between  Weston  and  Portville. 

It  does  not  appear  when  the  deceased  met  his  death  ;  he 
•evidently  attempted,  during  the  night,  to  walk  on  the  track 
from  Weston  to  Portville. 

The  defendant  moved  for  a  nonsuit  practically  on  two 
grounds,  failure  of  proof  and  the  absence  of  the  notice  required 
by  chapter  403  of  the  Laws  of  1892. 

As  to  alleged  failure  of  proof,  we  are  of  opinion  that  there 
was  sufficient  evidence  to  submit  to  the  jury  as  to  all  the  essen- 
tial facts  necessary  to  sustain  this  action  under  the  Civil  Dam- 
Age  Act  of  1873,  and  the  verdict  is  conclusive. 

The  defendant's  contention  that  chapter  403  of  the  Laws  of 
1892  ifi  applicable  to  this  case  presents  the  principal  point  on 
this  appeal. 

The  second  section  of  that  act,  which  was  passed  April  30th, 
1892,  reads  as  follows,  viz. : 

"  §  2.  A  recovery  may  be  had  in  a  civil  acjion  of  the  dam- 
ages suffered  by  reason  of  the  intoxication  of  any  person  from 
any  person  or  persons  who  shall,  by  selling  or  giving  away 
intoxicating  drink,  have  caused  such  intoxication,  or  from  any 
persons  owning  or  renting  or  permitting  the  occupation  of 
any  building  or  premises  wherein  such  selling  or  giving  away 
ehall  have  occurred,  jointly  with  the  person  or  persons  selling 
or  giving  away,  or  severally,  if  the  person  or  persons  suffering 
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fiuch  damage  shall,  previous  to  such  selling  or  giving  away, 
have  given  written  notice  to  the  licensee  or  his  agents,  or  the 
pers?on  or  jDersons  so  selling  or  giving  away,  forbidding  such 
jselling  or  giving  away  to  the  person  whose  intoxication  shall 
have  caused  such  damage,  and  not  otherwise." 

It  is  insisted  that  this  statute  repealed  by  implication  chap- 
ter 646  of  the  Laws  of  1873,  and  that  even  if  the  legal  effect 
was  amendment  and  not  repeal,  the  right  of  action,  accruing 
to  defendant  in  June,  1891,  under  the  act  of  1873,  and  by 
virtue  of  which  she  had  commenced  this  action,  was  taken  away. 

We  regard  both  these  propositions  as  unsound.  The  second 
section  of  chapter  403  of  the  Laws  of  1892  does  not  cover 
the  whole  subject-matter  of  chapter  646,  Laws  of  1873,  and  its 
only  effect  is  to  amend  the  latter  statute  by  requiring  a  certain 
notice  in  writing  to  be  given  before  a  cause  of  action  can  accrue. 

Whether  a  subsequent  statute  repeals  a  prior  one,  in  the 
absence  of  express  words,  depends  upon  the  intention  of  the 
legislature.     {Anderson  v.  Anderson^  112  N.  Y.  111.) 

While  this  intent  is  sufficiently  manifest  in  the  case  at  bar, 
upon  the  reading  of  the  subsequent  statute,  our  attention  has 
been  called  to  the  fact  that  on  the  same  day  chapter  403  of 
Laws  1892  was  approved  by  the  governor  April  30th,  1892, 
And  one  hour  before  such  approval,  the  executive  approved 
chapter  401  of  the  Laws  of  1892,  known  "as  an  act  to  revise 
and  consolidate  the  laws  regulating  the  sale  of  intoxicating 
liquors." 

Section  40  of  this  act  clearly  recognizes  the  action  created 
by  chapter  646  of  the  Laws  of  1873,  and  provides  no  recovery 
shall  be  had  "  unless  one  of  the  persons  who  might  have  such 
a  cause  of  action  *  *  *  shall,  prior  to  such  sale  or  giving 
away,  have  given  written  notice  to  the  person  selling  or  giving 
away  such  intoxicating  drink,  forbidding  such  sale,"  etc. 

The  subsequent  act  (Chapter  403,  Laws  of  1892),  which 
became  law  an  hour  after  the  above  statute,  is  entitled  "  An 
act  in  relation  to  excise,"  and  provides  in  the  first  section  for 
the  appointment  of  the  clerks  of  excise  boards,  and  the  second 
section  deals  with  the  subject  of  notice  as  contained  in  chap- 
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ter  401,  Laws  of  1892,  section  40,  already  quoted,  and  pro- 
vides the  notice  shall  be  given  "  to  the  licensee  or  his  agents, 
or  the  person  or  persons  so  selling  or  giving  laway,"  etc.,  thus 
increasing  the  number  of  persons  to  whom  notice  may  be. 
given.  It  also  extends  the  application  of  the  notice  to  actions 
against  persons  owning  or  renting  or  permitting  the  occupation 
of  premises  where  the  offense  occurred,  which  was  not  cov- 
ered by  said  section  40.  It  is  quite  clear  that  the  later  statute 
was  intended  to  supply  omissions  in  the  earlier  one,  and  that 
both  are  to  be  read  as  amendatory  of  chapter  646,  Laws  of 
1873,  and  not  as  repealing  it  by  implication. 

The  defendant,  however,  insists  that  treating  chapter  403 
of  Laws  of  1892  a«  amending  chapter  646,  Laws  of  1873,  its 
effect  was  to  deprive  plaintiff  of  her  cause  of  action,  which 
accrued  in  June,  1891. 

The  Civil  Damage  Act  of  1873  is  not  a  penal  statute,  but 
creates  a  cause  of  action  for  damages  which  was  unknown  to 
the  common  law. 

Tliis  court  held  in  Volans  v.  Owen  (74  N.  Y.  530)  that 
"  the  primary  purpose  of  the  legislature  in  giving  a  right  of 
action  for  an  injury  of  this  character  was  the  protection  of  the 
dependent  and  helpless." 

The  repeal  of  a  penal  statute  discharges  offenses  committed 
before  sucli  repeal  and  proceedings  based  thereon.  (1  Ilale's 
Pleas*  of  the  Crown,  291  ;  JIartunff  v.  People^  22  N.  Y. 
99,  100;  Cuitis  v.  Leavitt,  15  id.  229;  BxiUer  v.  Paliner^ 
1  Hill,  324.)  This  statute  of  1873  being  in  no  sense  penal 
it  falls  within  the  rule  which  has  long  existed  and  was 
recognized  by  this  court  in  Matter  of  Miller  (110  N.  Y. 
216). 

The  question  presented  in  that  case  was  whether  a  benefic- 
iary who  had  become  liable  to  pay  a  tax  under  the  Collateral 
Inheritance  Act  of  1885  (Ch.  483)  was  released  from  the  pay- 
ment thereof  by  chap.  713,  Laws  of  1887,  which  was  enacted 
before  payment  of  said  tax  and  under  the  terms  of  which  the 
tax  was  not  imposed. 

Judge  Danforth,  at  page  223,  says : 
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"  The  surrogate  and  the  Supreme  Couii:,  liowever,  thought 
the  ease  made  by  the  petitioner  should  be  decided  as  if  the 
act  of  1887  had  not  been  passed,  and  we  are  of  that  opinion. 
The  rule  is  considered  settled  in  this  state  that  neither  original 
statutes  nor  amendments  liave  any  retroactive  force,  unless  in 
exceptional  cases  as  the  legislature  so  declare."  '{Dash  v. 
Van  Kleeck^  7  Johns.  477 ;  Sanford  v.  Bemiett^  24  N".  Y. 
20  ;  People  ex  rel.  Newcomh  v.  McCall,  94  id.  587-590.)  In 
the  latter  case  Judge  Earl  says,  at  page  590:  "It  is  a 
general  rale  often  reiterated  and  laid  down  in  reported  decis- 
ions that  laws  should  be  so  construed  as  to  be  prospective  and 
and  not  retrospective  in  tlieir  operations  unless  they  are 
specially  made  applicable  to  past  transactions  and  to  such  as 
are  still  pending."  We,  therefore,  hold  that  plaintiff's  cause 
oi  action  was  not  affected  by  either  cjiapter  401  or.  403  of  the 
Laws  of  1802. 

There  only  remains  to  be  considered  a  point  raised  by 
defendant  for  the  fii'st  time  at  tlie  general  term  to  the  effect 
that  plaintiff  having  been  born  after  her  father's  death  could 
not  maintain  this  action. 

It  appeared  by  the  testimony  of  the  widow  of  Dennis  Quin- 
lan  that  the  infant  plaintiff  was  born  on  the  18th  of  June, 
1891,  and  the  witness  adds,  "the  day  after  her  father  was 
killed."  This  latter  statement  was  inference  or  inadvertence, 
as  there  is  no  proof  whether  the  father  met  his  death  on  the 
evening  of  June  17th  or  the  morning  of  June  18th,  1891. 

This  point  is,  therefore,  not  presented  under  the  proofs,  as 
it  is  ])ossible  the  deceased  met  his  death  after  midnight  of  the 
ITtli  of  June,  1891,  and  it  does  not  appea;'  at  what  hour  on 
the  18th  of  June,  1891,  the  plaintiff  was  born. 

It  is  not  necessary,  however,  to  decide  whether  the  point  is 
presented  under  the  proofs  as  the  defendant  should  have 
raised  it  at  the  circuit  on  his  motion  for  nonsuit  if  he  desired 
its  consideration  here. 

This  court  has  repeatedly  held  that  amotion  for  a  nonsuit  or 
to  dismiss  the  complaint  to  be  effectual  must  specify  the 
•defects  supposed  to  exist.     {BinHsex.  Woody  37  N.  Y.  532; 
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Thayer  v.  Marshy  "Jo  id.  340;  Sterrett  v.  Third  Nat,  Bank 
of  Buffalo,  122  id.  659.) 

The  i-eason  of  the  rule  is  obvious,  as  it  affords  an  oppor- 
tunity to  supply  additional  proofs  where  it  is  possible. 

After  a  careful  consideration  of  this  case  we  are  of  opinion 
that  the  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

In  the  Mattter  of  the  Probate  of  the  Last  Will  and  Testament 
of  George  A.  Bartholick,  Deceased. 

The  provision  of  the  Code  of  Civil  Procedure  (§  2622)  requiring  a  surro- 
gate, before  admitting  a' will  to  probate,  to  "inquire  particularly  inta 
all  the  facts  and  circumstances,"  and  that  he  "must  be  satisfied  of  the 
genuineness  of  the  will  and  the  validity  of  its  execution,"  applies  equally 
to  wills  of  real  and  of  personal  property,  and  the  same  proof  is  required 
as  to  each  upon  the  questions  stated. 

When,  upon  presentation  for  probate  of  an  instrument  purporting  to  be  a 
will  of  real  and  persomil  property,  the  question  as  to  its  genuineness 
and  the  validity  of  its  execution  is  properly  presented  by  a  person 
having  the  right  to  raise  it  in  some  i»pacity,  it  is  the  right  and  duty  of 
the  surrogate  to  wholly  refuse  probate  if  he  becomes  satisfied  and  finda 
that  the  testator  had  not  mental  capacity  to  make  a  will,  or  that  the 
instrument  offered  for  probate  was  obtained  by  fraud  and  undue  influ- 
ence; he  is  not  required  to  admit  it  as  a  will  of  personal  property, 
although  the  only  person  contesting  the  probate  is  interested  solely  as 
heir  at  law,  and  is  not  one  of  the  next  of  kin. 

In  re  KtUum  (50  N.  Y.  298),  distinguished. 

Upon  presentation  of  such  an  instrument  for  probate  the  only  contestant 
was  K.,  a  grandniece  of  the  testator,  who  filed  objections  charging 
fraud,  undue  influence  and  mental  incapacity;  all  others  interested 
acquiesced  in  its  probate.  The  surrogate  decided  in  favor  of  the  pro- 
bate, and  the  instrument  was  proved  as  a  will  of  real  and  personal 
estate.  K.  alone  appealed;  she  described  herself  in  the  notice  of 
appeal  as  an  heir  at  law,  but  appealed  "from  each  and  every  part  of  the 
decree."  The  General  Term  reversed  the  decree,  stating  that  the  rever- 
sal was  on  a  question  of  fact,  and  ordered  a  new  trial  before  a  jury, 
upon  the  questions  as  to  whether  the  testator  was  of  unsound  mind 
when  the  will  was  executed,  and  whether  it  was  procured  by  undue 
influence,    fraud  or  deceit.    Both    these    questions    the   Jury,    tipoa 
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sufficient  evidence,  answered  in  the  affirmative.  The  surrogate  was 
requested  to  confine  his  decree  to  a  refusal  to  admit  the  instrument  to- 
probate  as  a  will  of  real  estate,  leaving  the  probate  to  stand  as  a  will  of 
personalty ;  this  he  refused,  and  entered  a  decree  adjudging  it  to  be 
wholly  invalid,  and  revoking  the  former  probate.  Held,  that  this  court, 
on  appeal  from  an  order  of  General  Term  affirming  the  last  decree,  had 
»o  power  to  review  the  first  order  of  that  court ;  and  that  as  that  order 
reversed  the  whole  decree  admitting  the  will  to  probate,  and  as  the 
surrogate  had  found  the  will  not  duly  executed,  this  prevented  its  pro- 
bate for  any  purpose  whatever. 
The  surrogate  attached  to  the  last  decree,  but  not  as  forming  part  of  it^ 
a  memorandum,  to  the  effect  that  he  entered  it  as  made  because  the  Gen« 
eial  Term  had  reversed  the  former  decree  wholly,  without  limiting  the 
reversal  to  the  probate  of  the  will  as  a  will  of  real  estate,  and  he,  there- 
fore, considered  himself  precluded  from  so  limiting  the  decree.  EM, 
that  this  was  immaterial,  and  in  no  way  affected  the  decree. 

(Argued  January  18,  1894 ;  decided  January  80,  1894.) 

Appeal  from  judgment  of  the  Geneial  Term  of  the  Supreme- 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1893,  which  affirmed  a  decree  of  the  Surro-- 
gate'B  Court  of  Atonroe  county  denying  probate  to  the  last 
will  and  testament  of  George  A.  Bartholick,  deceased. 

George  A.  Bartholick  died  in  Monroe  county  in  July,  1888^ 
leaving  an  alleged  will  which  related  to  real  and  personal 
estate.  Charles  Flaherty  was  named  as  a  legatee  in  and  as  one 
of  the  executors  of  the  will.  The  testator  left  him  surviving 
bis  widow,  Julia  A.  Bartholick,  a  brother,  Joshua  Bartholick, 
and  a  granddaughter  of  a  deceased  sister,  being  his  grand- 
niece,  Mrs.  Luisita  B.  Kirley.  These  were  all  the  persons 
entitled  as  heirs  at  law  or  next  of  kin  to  any  share  in  the  estate 
of  the  testator. 

The  executor  presented  the  will  for  probate  to  the  surrogate 
of  Monroe  county,  and  the  above-named  parties  were  all  duly 
cited  and  appeared.  Mi's.  Kirley  filed  objections  to  the  pro- 
bate of  the  will,  and  charged  fraud,  undue  influence  and  mental 
incapacity.  All  the  others  acquiesced  in  its  probate.  The 
6un*ogate  decided  in  favor  of  the  proponent,  and  the  will  was, 
in  March,  1889,  proved  as  a  will  of  real  and  personal  estate. 
Mrs.   Kirley   alone   appealed   to  the   General   Term  of  the 
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Supreme  Court,  and  in  the  body  of  the  notice  of  appeal  she 
is  described  as  one  of  the  heirs  at  law  of  the  deceased,  but  she 
appealed  "from  the  decree  entered  herein  on  the  18th  day  of 
March,  1889,  and  from  each  and  every  part  thereof."  In 
January,  1891,  the  General  Term  reversed  the  judgment  of 
the  surrogate  admitting  the  will  to  probate,  and  stated  that  it 
was  reversed  on  a  question  of  fact,  and  granted  a  new  trial  to 
be  had  before  a  jury  upon  the  questions  (1)  whether  the  testa- 
tor was  of  unsound  mind  when  the  will  was  executed,  and 
(2)  whether  the  will  was  procured  by  undue  influence, 
circumvention,  fraud  or  deceit. 

These  questions  were  then  tried  before  a  jury,  who  answered 
them  both  in  the  affirmative,  and  upon  evidence  which  is 
admitted  to  have  been  sufficient  to  justify  the  finding  that  the 
instrument  was  procured  by  fraud  and  undue  influence  on  the 
part  of  the  executor  and  another  person,  who  was  also  named 
as  a  legatee  in  the  instrument.  Tlie  papers  were  then  certified 
to  the  surrogate,  and  a  proposed  decree  was  presented  in  which 
the  proponent  desired  to  have  inserted  such  language  as  would 
confine  the  decree  of  the  surrogate  then  to  be  entered  to  a 
refusal  to  admit  the  will  to  prol>ate  as  a  will  of  real  estate 
only,  leaving  the  probate  of  the  will  to  stand  as  a  will  of  per- 
sonalty. The  surrogate,  however,  entered  a  decree  adjudging 
and  decreeing  that  the  will  dated  June,  1888,  was  invalid  and 
of  no  effect,  and  revoking  and  setting  aside  the  former  record 
and  probate  of  the  instrument. 

The  surrogate  added  at  the  foot  of  his  decree  (not  to  form 
a  part  of  it,  but  to  be  filed  with  the  papers  at  the  request  of 
counsel  for  proponent)  a  statement  that  he  entered  the  decree 
in  the  form  mentioned  because  the  Supreme  Court  had 
reversed  the  former  decree  entered  by  the  surrogate  without 
limiting  the  reversal  to  the  probate  of  the  will  as  a  will  of  real 
estate,  in  which  the  contestant,  the  grandniece,  was  alone 
interested,  and  he  considered  he  was,  therefore,  precluded 
from  limiting  the  decree  to  the  real  estate  only,  as  requested 
by  counsel.  The  counsel  for  proponent  filed  exceptions  to 
the  decree  a*^  entered,  and  then  appealed  to  the  General  Terra, 
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where  the  decree  was  affirmed,  and  the  proponent  now  appeals 
to  this  court. 

eT*.  W.  Stehhins  for  appellant.  In  a  will  of  both  realty  and 
personalty  each  kind  of  property  retains  its  distinctive  char- 
acter, and  is  governed  by  the  law  peculiar  to  it,  as  mucli  as 
though  in  separate  instruments  ;  neither  is,  nor  can  be  afEected 
by  tlie  law  governing  the  other  though  in  the  same  instru- 
ment. The  title  to  the  personalty  passes  to  the  executor  or 
administrator  in  trust  and  through  him  on  final  settlement  to 
the  next  of  kin,  widow  or  legatee.  The  title  to  the  realty 
passes  directly  to  the  heir  at  law  or  devisee  subject  to  the 
right  of  dower  (if  there*  be  a  widow)  which  passes  in  the 
same  manner.  {Tti  re  Kellum^  50  N.  Y.  29S ;  6  Lans.  1, 
108;  In  re  Gourand,  95  N.  Y.  260;  Hoyt  v.  Hoyt,  112 
id.  505.)  If  the  decision  of  the  General  Term  is  to  be  held 
as  reversing  the  probate  of  the  will  as  to  the  personalty  as 
well  as  the  realty,  then  the  General  Term  erred.  (50  tf.  Y. 
208.)  The  General  Term  erred  in  that  part  of  its  order  of 
January  6,  1891,  ordering  a  trial  by  jury  at  the  Circuit, 
instead  of  sending  the  case  back  to  the  surrogate  for  re-trial. 
{In  re  Latz,  110  N.  Y.  6(U  ;  lioe  v.  Boyh,  81  id.  305 ;  Sutton 
V.  Ray^  72  id.  482;  Iloloomh  v.  Ilolcomhy  95  id.  316;  In  re 
EyHaman^  121  id.  577.)  Though  devisees  or  legatees  may 
appear  on  the  probate  of  a  will,  they  cannot  be  heard  to  sup- 
port or  oj)p()se  the  probate  except  hi  support  of  their  interests. 
(Dayton  on  Surrogates,  159 ;  In  re  Malcolm^  1  Kedf.  200.) 

J,  A.  A^tull  for  respondent  Kirley.  It  is  both  the  policy  of 
the  law  and  requirement  of  the  statute  that  no  instrument 
shall  be  admitted  to  probate  as  a  will  unless  the  court  is  satis- 
fied of  its  "  genuhieness  "  and  the  "  validity  of  its  execution  " 
(Code  Civ.  Pro.  §  2622) ;  that  it  was  "  duly  executed "  and 
*'  that  tlie  testator,  at  the  time  of  executmg  it,  was  in  all 
res})ects  comi>etent  to  make  a  will  and  not  under  restraint." 
(Code  Civ.  Pro.  §  2028  ;  (\)02}er  v.  Benedict,  3  Bradf.  136 ; 
Ddaiield  v.  Parish,  25  N.  Y.  3-1.)  But  there  were  in  fact 
before  the  court  in  this  proceeding,  objecting  to  the  probate 
SiCKEi^— Vol.  XCVI.        22 


170  Matter  of  Bartiiolick.  [Jan.^ 


Opinion  of  the  Court,  per  Pbckhax,  J.  [Vol.  141, 

of  the  alleged  will  in  .question,  persons  of  the  classes  descri})ed 
in  section  2617  of  the  Code  of  Civil  Procedure,  and  who, 
therefore,  had  a  right  to  be  there  and  oppose  the  probate,  and 
for  that  reason,  also,  the  judgment  appealed  from  was  correct* 
{Merrill  v.  RaUton,  3  Redf .  290 ;  In  re  Greeley^  13  Abb. 
[N.  S.]  399.)  This  appeal,  for  the  purpose  for  which  it  was 
brought,  comes  too  late.  If  there  has  been  any  error  in  the 
proceedings  herein  in  respect  to  tlie  sole  point  complained  of, 
such  error  was  contained  in  the  order  of  reversal  made  by  the 
General  Term,  Supreme  Court,  on  the  former  appeal,  and  that 
order  should  have  been  appealed  from  directly  to  the  Court  of 
Appeals  if  proponent  did  not  intend  to  waive  the  point  he 
now  makes.     (Code  Civ.  Pro.  §  90,'  subd.  2.) 

George  F.  Yeoinan  for  respondents  Allen  et  al.  Where  a 
judgment  is  entered  which  is  not  in  accordance  with  the  ver- 
diet  or  decision  upon  which  it  is  based,  the  remedy  is  not  by 
appeal.  {WaUrvmh  v.  BaU,  64  How.  Pr.  368,  377,378;. 
Bennett  v.  Couchman^  48  Barb.  73.)  The  order  of  the  Gen- 
eral Term  cannot  be  reviewed  upon  this  appeal,  although  the 
notice  of  appeal  says  that  it  is  intended  to  review  it  here, 
(Code  Civ.  Pro.  §  2571 ;  ^Y^ener  v.  Morange^  7  Daly,  446.) 
The  order  of  the  General  Term  was  right  as  to  reversing  as. 
to  all  parties.  (Code  Civ.  Pro.  §§  2573,  2586,  2587;  Burger 
V.  Burger,  111  N.  Y.  527;  Clayton  v.  WardeU,  2  Bradt  1 ; 
Herman  on  Estoppel  &  Res  Ad  judicata,  §  293 ;  Freeman  on 
Judgments,  §§  607,  608 ;  Black  on  Judgments,  §  635 ;  Wood- 
ruff y.  Taylor,  20  Vt.  65;  BogardusY.  Clark,  4  Paige,  623.) 
These  administrators  are  given  the  right  to  intervene  for  the 
purpose  of  appealing,  although  they  do  not  file  objections.. 
(Code  Civ.  Pro.  §  2569.) 

Peckham,  J.  In  providing  for  the  distribution  of  the  per- 
sonal estates  of  intestates  the  statute  prohibits  any  representa- 
tion among  collaterals  after  brothers'  and  sisters'  children.  (2 
K.  S.  96,  sec.  75,  subdiv.  11.)  It  is,  therefore,  claimed  that 
Mi's.  Kirley  had  no  right  to  appeal  from  the  first  decree  of 
the  surrogate,  so  far  as  ttiat  decree  admitted  the  instrument 
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to  probate  as  a  will  of  personal  property.  In  fact  she  did 
appeal  from  the  whole  decree.  We  do  not  think  it  necessary^ 
in  tliis  case,  to  go  back  of  the  reversal  by  the  General  Term  of 
the  decree  of  the  surrogate  admitting  the  will  to  probate  and 
directing  the  trial-  of  the  issues  of  fact  by  a  jury.  The  Gen- 
eral Term  hpd  jurisdiction  of  the  case  by  virtue  of  the  appeal. 
If  the  court  acted  erroneously  in  reversing  the  probate  of  the 
instrument  as  a  will  of  personal  property,  it  did  not  act  with- 
out jurisdiction,  and  its  order,  even  though  erroneous  in  that 
respect,  was  not  void.  At  the  worst  it  was  an  error  of  law, 
and  if  inadvertent  merely  the  proponent  could  have  moved  in 
that  court  to  correct  the  form  of  the  decree  by  limiting  it  to 
real  estate,  or  in  either  event  he  could  have  appealed  to  this 
court.  Although  we  cannot  review  an  order  of  the  General 
Term  reversing  on  the  facts  a  decree  of  the  surrogate  admit- 
ting a  will  to -probate  and  directing  a  trial  by  jury,  yet,  if  in 
such  an  order  an  error  of  law  is  made,  that  error  can  be  cor- 
rected by  appeal.  {Sutton  v.  Eay^  72  N.  Y.  482  ;  Burger  v. 
Burger,  111  id.  523.) 

Having  gone  down  and  tried  the  whole  case  before  the  jury, 
and  the  surrogate  having  entered  the  decree  upon  that  ver- 
dict, refusing  probate  of  the  instrument,  and  the  General 
Term  having  affirmed  it,  the  proponent  cannot  on  this  appeal 
from  the  last  order  of  the  General  Term  review  its  first  order 
under  a  claim  that  it  is  an  intermediate  one,  necessarily  affect- 
ing the  order  last  appealed  from.  {Matter  of  Will  of  Bud- 
lofig,  126  N.  Y.  423.)  The  section  of  the  Code  pertaining  to 
appeals  from  surrogates'  decrees  (§  2571)  has  the  same  purpose 
as  those  sections  (§§  1316,  1317)  which  relate  to  appeals  from 
orders  and  judgments  in  other  courts.  Having  jurisdiction 
the  Supreme  Court  reversed  the  whole  decree  of  the  surro- 
gate on  questions  of  fact  and  directed  the  trial  of  the  issues 
by  jury.  The  criticisms  of  counsel  upon  the  reasons  given 
by  the  General  Term  for  a  reversal  are  not  material.  The 
court  does  reverse  the  surrogate's  decree  upon  a  question  of 
fact.  It  says  so  in  its  order  of  reversal.  We  are  concluded 
by  it. 
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Coming  down  to  the  trial  before  the  jury  we  find  the  result  of 
that  trial  to  be  in  favor  of  the  contestant.  With  the  answers 
of  the  jury  to  the  questions  propounded,  the  parties  appeared 
before  the  surrogate  and  he  was  then  called  upon  to  enter  the 
appropriate  decree.  These  answers  show  that  the  -will  was 
procured  by  fraud,  undue  influence  and  deceit  on  the  part  of 
the  executor  and  another  person  also  a  legatee,  and  that  at 
the  time  of  the  execution  thereof  the  testator  was  of  unsound 
mind  and  memory  and  was  incapable  of  making  a  ^vilL  The 
finding  of  the  jury,  standing  as  it  did  in  full  force,  was  the  exact 
equivalent  to  a  finding  by  the  surrogate  to  the  same  effect. 
Upon  such  a  finding  based  upon  evidence  legally  taken  has 
the  surrogate  any  legal  right  to  admit  a  will  to  probate  for 
any  purpose?  The  statute  directs  that,  the  surrogate  before 
admitting  a  will  to  probate  must  inquii'e  particularly  into  all 
the  facts  and  circumstances  and  must  be  satisfied  of  the 
genuineness  of  the  will  and  the  validity  of  its  execution. 
(Code  of  C.  P.  §  2622.)  The  same  proof  is  required  in  regard 
to  wills  of  both  rcal  and  personal  estate  upon  the  question 
stated  in  the  above  section.  When  the  question  is  properly 
raised  by  a  party  having  the  right  to  raise  it  in  some  capacity, 
and  where,  upon  the  investigation  which*  succeeds,  the  surro- 
gate becomes  satisfied  and  finds  that  the  testator  had  not 
mental  capacity  to  make  a  will,  and  that  the  instrument  offered 
for  probate  was  obtained  by  fraud  and  undue  influence,  we 
think  the  surrogate  has  the  right,  and  that  it  is  his  duty,  to 
wliolly  refuse  to  probate  such  an  instrument,  even  though  the 
contestant  who  prosecutes  the  controversy  is  only  interested 
as  an  heir  at  law  and  is  not  one  of  the  next  of  kin.  The 
finding  necessarily  sliows  that  no  will  was  ever  executed 
according  to  law,  and  the  surrogate  is  not  obliged  to  stultify 
himself  by  admitting  the  will  to  probate  as  a  will  of  personal 
property  only,  because  of  the  absence  of  some  one  contesting 
such  -probate  ias  next  of  kin.  There  was  a  valid  contest  by 
one  who  had  a  legal  standing  in  couii;,  and  upon  that  contest 
the  fact  appeared  that  the  alleged  testator  was  incapable  of 
making  any  will,  on  the  ground  of  mental  incapacity.     The 
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euiTogate's  duty  under  the  statute  is  to  inquire  and  become  satis- 
fied of  the  existence  of  the  necessary  facts,  and  having  that  right 
and  duty,  if  he  become  satisfied  and  finds  as  is  herein  stated, 
he  ought  to  refuse  probate  of  the  instrument  for  any  purpose. 

This  is  not  the  same  as  the  case  of  In  re  KeUum  (50  N. 
Y.  298).  There  the  will  relating  to  both  real  and  personal 
estate  had  been  duly  admitted  to  probate,  and  as  a  will  of  per^ 
Bonal  estate  the  probate  was  conclusive.  The  surrogate's 
judgment  had  never  been  reversed.  But  by  the  provisions  of 
the  Kevised  Statutes  (2  K.  S.  61,  §§  30  to  39)  the  next  of  kin 
were  permitted  within  one  year  after  the  probate  to  contest 
the  validity  of  the  will  as  a  will  of  personal  property.  It  was 
held  by  this  court  that  the  statute  applied  in  the  case  of  a  will 
which  related  to  both  real  and  personal  property,  and  that  the 
next  of  kin  might  within  the  year  contest  such  will  as  one  of 
personal  property,  while  the  probate  of  the  instrument  as  a 
will  of  real  property  would  stand  unaffected  by  such  contest 
or  its  result.  The  terms  of  the  statute  limited  the  contest  to 
one  regarding  the  will  as  relating  to  pereonal  estate  only,  and 
hence  the  probate  already  duly  made  and  existing  as  relating 
to  real  estate  was  not  to  be  affected.  In  this  case  the  Supreme 
Court  set  aside  and  reversed  the  whole  decree,  and  the  surro- 
gate, upon  a  proper  contest  prosecuted  by  one  having  a  stand- 
ing in  court  and  an  interest  to  be  affected,  has  now  found 
the  proposed  will  was  not  duly  executed,  and  even  when 
the  contest  is  made  by  an  heir  at  law  only,  the  finding  of 
the  surrogate  prevents  the  probate  of  the  instrument  as 
a  valid  will  for  any  purpose  whatever.  The  fact  that  there 
is  contained  in  the  record  here  a  memorandum  of  the  surro- 
gate showing  his  reason  for  not  limiting  his  decree  to  a 
refusal  to  admit  the  will  to  probate  as  one  relating  to  real 
estate  only,  is  of  no  importance.  The  action  of  the  surrogate 
was  valid  in  refusing  probate  to  the  will  for  any  purpose,  and 
his  reasons  are  not  material. 

The  judgment  of  the  General  Term  should,  therefore,  be 
affirmed,  with  costs  against  the  proponent  personally. 

All  concur. 

Judgment  affirmed. 
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Terence  McCbacken,  Respondent,  v.  William  C.  Flanagan 
et  al.,  Appellants. 

A  sale  of  land  on  execution,  issued  upon  a  void  Judgment  against  the 
owner,  in  no  way  affects  his  title,  and  a  subsequent  conveyance  by  him 
is  just  as  effectual  as  if  the  judgment  had  never  in  form  been  entered. 

80  also  notice  to  the  purchaser,  when  he  took  the  conveyance,  that  linother 
claimed  title  under  the  sale,  does  not  operate  as  an  estoppel  against  the 
former. 

(Argued  January  23,  1894;  decided  January  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  13,  1893,  wliieh  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Thomas  «/.  McKee  for  appellants.  The  order  of  publica- 
tion of  the  summons  in  Cartan  v.  Kahle^  and  of  the  suffi- 
ciency of  the  affidavit  upon  which  the  same  was  granted,  can- 
not be  questioned  in  this  action.  The  judge  granting  the 
order  being  vested  with  jurisdiction  to  pass  upon  the  suffi- 
ciency of  the  proof,  if  tiie  proof  was  satisfactory  to  him 
the  order  cannot  be  im])eached  collaterally.  {Belmont  v. 
Connen^  82  IS".  Y.  259 ;  Carhton  v.  CarUton,  85  id.  314 ; 
Staples  V.  Fair  child ^  3  id.  46  ;  Cronter  v.  Cronter^  133  id. 
61  ;  Porter  v.  Purdy,  29  id.  106.)  The  judgment  of  Car- 
tan V.  Kahle^  under  which  the  appellant  claims  title, 
cannot  be  attacked  by  the  plaintiff  (respondent)  in  this 
action.  He  was  not  a  party  to  tliat  action  and  no  judg- 
ment can  be  attacked  collaterally.  {Glacuis  v.  Fogel^  88 
K.  Y.  440, 441 ;  Krekeler  v.  Bitter,  62  id.  372 ;  Wottrich  v. 
Freeman,  71  id.  601 ;  White  v.  Merritt,  7  id.  352 ;  Shel- 
don  v.  Wright,  5  id.  497 ;  McCarthy  v.  Marsh,  Id.  263.) 
The  respondent  herein  took  title  with  full  notice.     All  that 
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-was  required  to  be  done  by  the  statute  was  performed. 
(Code  of  Pro.  §§  132,  231,  232.)  The  respondent  herein 
should  not  be  permitted  at  this  late  day  to  disturb  the  title  of 
innocent  parties,  who  by  reason  of  his  neglect  will  be  put  to 
great  lose  and  damage.  ( U.  N.  Bxmh  v.  Kuffer^  63  N.  Y. 
618.)  Admitting  that  the  judgment  of  Cartan  v.  Kahle  was 
void  and  can  be  attacked  collaterally  in  this  action,  yet  a  per- 
son claiming  under  the  conveyance  by  the  sheriff  by  reason  of 
the  execution  issued  under  that  Judgment  would  hold  a  title 
adverse  to  the  defendant  therein  (Kahle),  and  a  conveyance 
by  Kahle  after  such  sale  and  the  deed  thereunder  would  be 
void  under  the  statute.  {Christie  v.  Gage^  71  N.  Y.  11)4; 
F.  Bank  v.  Merchant^  13  How.  Pr.  10 ;  De  SiJ/oa  v.  Flynn^ 
9  Civ.  Pro.  Rep.  429;  Crary  v.  Goodman,  22  N.  Y.  170; 
Higmbothami  v.  Howard,  72  id.  94 ;  Dowley  v.  Brown,  79 
id.  390 ;  Stoddard  v.  Whiting,  46  id.  627 ;  Gross  v.  Wehoood, 
90  id.  638;  C.  L.  Co.  v.  K,  Co.,  37  Hun,  12;  Livingston  v. 
JProseus,  2  Hill,  529  ;  Chxirch  v.  SchoonrnaJcer,  42  Hun,  225  ; 
Pearce  v.  Moore,  114  N.  Y.  259 ;  Hamilton  v.  Wright,  37 
id.  606.)  If  the  sale  under  that  judgment  was  invalid  by 
reason  of  any  jurisdictional  defect  in  obtaining  the  judgment, 
then  the  plaintiff  has  no  cause  of  action.  This  action  under 
the  last-mentioned  state  of  facts  can  only  be  maintained  in  the 
name  of  the  grantor  of  the  plaintiff.  (Code  Civ.  Pro.  §  1501.) 
The  grantee  of  land  held  adversely  to  his  grantor  cannot 
bring  an  action  in  his  own  name  to  recover  the  land  from  the 
occupant  thereof.  He  must,  under  section  1501  of  the  Code 
of  Civil  Procedure,  bring  the  action  in  the  name  of  liis 
grantor.  {Chainherlain  v.  Taylor,  105  N.  Y.  197;  Church 
V.  Schoonmaher,  42  Hun,  225  ;  De  Sllva  v.  Flyrm,  9  Civ. 
Pro.  Rep.  426;  &nith  v.  Lang,  3  id.  408;  12  Abb.  [N.  C] 
122;  Livingston  v.  Pvoseus,  2  Hill,  528;  Johnson  v.  Snell^ 
34  N.  Y.  S.  R.  177;  Hamilton  v.  Wright,  37  N.  Y.  506.) 

Eugene  S.  Ives  for  respondent.  Every  grant  of  lands  is 
absolutely  void,  if  at  the  time  of  the  delivery  thereof  such 
lands  shall  be  in  the  actual  possession  of  a  person  claiming 


176  McCbacken  v.  Flanagan  et  al.  [Jan., 

Opinion  of  the  Court,  per  £akl,  J.  [Vol.  14U 

under  a  title  adverse  to  that  of  the  grantor,  but  the  possession 
must  be  actual,  not  constructive.  {Dawley  v.  Brown^  Y9  N. 
Y.  390.)  It  cannot  be  claimed  that  there  is  evidence  that  the 
sheriff  had  actual  possession  of  the  premises  two  years  after 
his  deed  under  the  judgment.  The  judgment  and  sale  were 
absolutely  void  and  the  attachment  and  levy,  if  there  were  any, 
became  void  thirty  days  after  the  warrant  was  issued ;  for,  by 
section  227  of  the  Code  of  Procedure,  as  amended  by  chapter 
824  of  the  Laws  of  1866,  the  action  was  never  commenced. 
{Kelly  V.  Countryinan^  15  Hun,  97.)  For  the  same  reason 
the  lis  per}.dens  was  of  no  avail  at  the  time  of  the  delivery  of 
the  deed  from  Kahle  to  the  plaintiff.  (Code  of  Pro.  §  132.) 
The  absence  of  anything  to  show  that  due  diligence  had  been 
used,  or  would  have  been  availing  if  used,  is  fatal  to  the 
sufficiency  of  the  affidavit.  {Carleton  v.  CarUton^  85  N.  Y^ 
313.)  In  order  that  the  affidavit  may  be  upheld,  it  must  be 
constnied  to  contain  some  fact  from  which  the  judicial  mind 
might  determine  that  no  amount  of  diligence  would  have  been 
sufficient  to  enable  the  defendant  to  be  found.  There  is  noth- 
ing in  the  affidavit  or  in  the  order  to  show  that  a  reasonable 
diligence  would  not  have  resulted  in  the  personal  service  of 
the  summons  upon  the  defendant  within  this  state.  {Bixl>y 
V.  Smith,  3  Hun,  60.) 

Earl,  J.  This  is  an  action  of  ejectment  to  recover  certain 
land  situated  in  the  county  of  Westchester.  The  action  has 
been  twice  tried.  On  the  first  trial  there  was  judgment  for 
the .  defendants,  which  was  affirmed  at  the  General  Term. 
Upon  further  appeal  to  the  Court  of  Appeals  it  was  reversed 
and  a  new  trial  was  granted.  The  action  was  again  brought 
to  trial  before  a  jndge  without  a  jury  and  was  submitted  by 
both  sides  upon  facts  stipulated. 

The  plaintiff  bases  his  title  upon  the  following  facts : 
Henry  Kahle  was  seized  in  fee  and  possessed  of  the  lands  on 
the  first  day  of  December,  1867.  On  the  17th  day  of  May, 
1869,  he  conveyed  the  land  to  the  plaintiff  and  Patrick 
McCracken.      Patrick    McCracken  died  leaving  a  will  by 
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which  he  devised  his  interest  in  the  land  to  the  plaintiff,  and 
thus  the  plaintiff  claims  to  have  become  the  sole  owner  of  the 
land.  The  defendants  base  their  claim  of  title  to  the  land 
upon  the  following  facts :  In  January,  1867,  an  action  was 
commenced  in  the  Supreme  Court  by  Lawrence  Cartan  and 
others  a^inst  Henry  Kahle  for  the  collection  of  a  debt  claimed 
to  be  due  them  from  him.  In  that  action  a  warrant  of  attach- 
ment was  issued  to  the  sheriff  of  Westchester  county,  who 
levied  upon  the  land  in  question.  At  the  same  tune  notice 
of  the  pendency  of  the  action  and  of  the  issuing  of  a  warrant 
of  attachment  therein  desciibing  the  land  attached  -was  iiled 
in  the  office  of  the  clerk  of  the  county  of  Westchester.  Kahle 
did  not  appear  in  that  action.  The  summons  was  served 
upon  him  by  publication  and  mailing,  and  not  personally, 
without  the  state,  in  pui-suance  of  an  order  granted  upon  an 
affidavit,  copies  of  which  affidavit  and  order  are  found  in  this 
record.  In  May,  1867,  judgment  w^as  entered  in  the  action 
against  Kahle  for  upwards  of  $1,100,  and  an  execution  was 
issued  upon  that  judgment  to  the  sheriff  of  Westchester 
county,  and  in  pursuance  thereof  he  sold  the  land  to  Law- 
rence Cartan  on  the  23d  day  of  July,  1867,  and  filed  lus 
certificate  of  the  sale  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  8th  day  of  October,  1867.  Thereafter 
tlie  sheriff  executed  and  delivered  to  Cartan  his  deed  of  the 
premises  bearing  date  January  25th,  1869,  and  recorded  in  the 
office  of  the  register  of  the  county  of  Westchester  on  the  18th 
day  of  April,  1870.  Afterwards  Cartan,  on  the  17th  day  of 
July,  1871,  conveyed  the  land  to  Edward  A.  Flanagan,  and 
he  entered  upon  and  took  possession  of  it.  On  the  27th  day 
of  November,  1871,  Flanagan  conveyed  the  land  to  the 
defendants  in  this  action,  who  thereupon  entered  upon  and 
took  possession  of  it,  and  have  since  been  in  continued  and 
undisputed  possession  thereof. 

Upon  the  prior  appeal  to  this  court  the  case  came  to  argu- 
ment in  the  Second  Division,  and  its  opinion  is  to  be  found 
in  127  K.  Y.  493.     It  was  there  held  that  the  affidavit  upon 
SicKELs— YoL.  XCYI.        23 
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whicli  was  granted  tlie  order  of  publication  of  the  summons 
in  the  action  of  Cartan  and  otliers  against  Kahle,  was  insuflScient 
to  give  tlie  judge  jurisdiction  to  make  the  order ;  that  the 
judgment  entered  against  Kahle  by  default,  and  the  deed  upon 
the  sale  of  his  pro{)eii:y  under  that  judgment  were  void,  and 
that^  therefore,  the  defendants  in  this  action,  claiming  under 
that  deed,  had  no  title  whatever  to  the  land  in  dispute. 

The  facts  upon  the  trial  now  under  review  are  precisely 
the  same  as  they  were  upon  the  first  trial,  and,  therefore,  the 
parties  are  concluded  by  the  prior  decision.  The  precise  ques- 
tion as  to  the  defendant's  title  was  there  decided  which  is 
now  involved  here.  .  The  court  having  held  that  the  judgment 
fvas  void,  it  had  vitality  for  no  purpose  and  could  be  assailed 
hy  any  person  who  had  an  interest  to  assail  it,  or  who  could 
be  affected  by  it.  The  judgment  and  the  sale  under  it  in  no 
way  affected  Kahle's  title,  and  his  subsequent  conveyance  of 
the  land  was  just  as  effectual  as  if  the  judgment  had  never  in 
form  been  entered  against  him.  We  do  not  deem  it  proj:^er  to 
review  the  grounds  of  the  former  decision,  and  we  rest  our 
judgment  thereon.  It  may  he  true  that  the  plaintiff  took  Ids 
title  to  the  land  with  notice  of  the  claim  of  title  made  by 
the  defendants  and  their  grantors.  But  that  notice  does  not 
operate  as  an  estoppel  against  him.  lie  found  this  land  in 
the  ownership,  and,  as  we  must  assume,  in  the  possession  of 
Kahle,  and  knowing  that  the  judgment  and  deed  under  which 
the  defendants,  claimed  title  were  void,  he  had  a  right  to  take 
a  conveyance  of  the  land,  and  he  thereby  obtained  a  good 
title  to  it. 

The  further  claim  is  made  that  the  deed  from  Kahle  to  tlie 
plaintiff  and  his  co-grantee  was  void  because  at  the  time  of  its 
execution  the  land  was  in  the  adverse  possession  of  Cartan, 
the  sheriff's  gi*antee,  who  claimed  title  thereto.  The  difficulty 
with  this  contention  is  that  there  is  nothing  in  the  case  to  show 
tliat  at  the  date  of  the  deed  under  which  the  plaintiff  claims, 
Cartan  or  any  other  person  was  in  possession  of  the  land, 
claiming  to  own  the  same.  The  record  does  not  show  that  the 
land  was  in  the  actual  possession  of  any  one  until  more  than 
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two  years  after  the  deed,  under  which  the  plaintifE  claiins,  was 
executed  by  Kahle. 

We  are,  therefore,  unable  to  see  the  least  ground  for  thia 
appeal,  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Adaline  Matson  et  ah,  Respondents,  v.  Louise  J.  Abbey,  as 

Administratrix,  etc.,  Appellant.  i  f^f  ^^ 

• 

M.  procured  a  policy  of  insurance  for  |2«000  upon  the  life  of  his  son,  payabla 
to  himself,  his  executors  or  assigns  ;  he  died^leaving  a  will  by  which  he 
gave  all  of  his  estate  to  liis  executors  in  trust  during  the  life  of  his  widow, 
the  principal  then  to  be  divided  among  his  children.  The  son  died  in  1866 
and  the  policy  was  collected  by  the  executors  of  the  father's  will.  la 
^  1869  the  children  and  devisees  of  said  testator  executed  an  instrument 
under  seal,  by  which  they  assigned  all  their  Interest  in  the  moneys  col- 
lected on  the  policy  to  plaintiffs,  tJie  widow  and  cliildren  of  the  son. 
N^  The  widow^died  in  June.  1891.  In  July  thereafter  defendant  was 
appointed  the  administmtrix  witb  the  will  annexed  of  M.  In  an  action 
to  recover  the  amount  of  the  policy,  it  appeared  that  defendant  as  such 
administratrix  received  of  the  personal  estate  over  $8,000,  and  that  there 
were  no  deji)ts.  Plaintiffs'  claim  was  presented  to  defendant  and  p;vy- 
ment  thereof  refused.  This  action  was  brought  in  November,  1831. 
Held,  that  the  delivery  of  the  assignment  constituted  a  valid  irrevocable 
gift  of  the  fund  realized  upon  the  policy  and  vested  title  in  the  donees, 
subject  to  the  life  interest  in  the  widow  y  that  plaintiffs'  cause  of  action 
matured  at  her  death,  and  so,  was  not  barred  by  the  Statute  of  Limita- 
tions ;  and  that  the  action,  if  not  necessary,  was  at  least  proper  and  was 
not  i>rematurely  brought. 

An  award  of  costs  against  an  executor  or  administrator,  without  a  certifi- 
cate of  the  trial  judge  showing  the  facts  upon  which  such  an  award 
must  be  based,  is  error.     (Cotie  Civ.  Pro.  §§  1885,  1836.) 

Reported  below,  70  Hun,  475. 

(Argued  Janiuiry  23,  1894;  decided  January  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  8,  1893,  wliich  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury. 
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This  action  was  brought  to  recover  $2,000,  the  amount  of 
a  policy  of  insurance  upon  the  life  of  Austin  Matson,  Jr., 
with  interest. 

The  policy  was  procured  by  the  father  of  the  insured  and 
was  payable  to  him,  his  executors  or  assigns.  He  died 
December  1, 1864,  and  by  his  will  devised  and  bequeathed  the 
whole  of  his  estate  to  his  executors  in  trust,  and  directed  them 
to  apply  the  rents  and  income  to  the  support  of  his  widow 
and  his  daughter  Emily  during  life  or  until  the  death  of  the 
widow,  the  principal  then  to  be  divided  between  his  children. 
lie  also  directed  that  the  yearly  premium  on  said  policy 
should  be  paid  by  his  executors  in  case  the  insured  did  not  pay 
it,  such  payments  to  be  charged  ^as  advancements  upon  his 
share.  The  son  died  February  19,  1866,  and  the  policy  was 
thereupon  collected  by  the  executors  of  the  father. 

The  widow  of  the  testator  died  June  15,  1891,  and  defend- 
ajnt  was,  on  July  13,  1891,  appointed  administratrix  with  the 
will  annexed.  On  January  27,  1869,  the  children  and 
devisees  of  Austin  Matson,  Sr.,  by  a  sealed  conveyance, 
assigned  all  their  interest  in  the  moneys  collected  on  the  policy 
aforesaid  to  the  plaintiflFs,  the  widow  and  children  of  Austin 
Matson,  Jr.  It  was  shown  on  the  trial  that  defendant,  as 
administratrix,  received  of  personal  estate  $8,534.26,  and  no 
debts  against  the  estate  were  alleged  or  proven.  Prior  to  the 
commencement  of  this  action  a  demand  was  made  by  the 
plaintiffs  from  defendant  for  the  sum  of  $2,000  out  of  the 
estate  of  Austin  Matson,  Sr.,  so  assigned  to  the  plaintiffs,  and 
payment  was  refused. 

Further  facts  are  stated  in  the  opinion. 

A.  T.  Clearwater  for  appellant.  'No  consideration  is 
proven  for  tlie  assignment,  nor  is  any  claimed  to  have  passed. 
Upon  the  contrary,  it  was  a  mere  intended  gift  of  the  money 
to  the  plaintiffs,  who  at  that  time  were  infants  and  destitute. 
The  money  was  never  dulivered,  the  consent  to  give  was 
revoked  before  consummation  and  the  transaction  falls. 
( ]Vadd  V.  llazhtoii^  137  ^.  Y.  215;  Jieaoer  v.  Beaver^  117 
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id.  421;  137  id.  69;  F.  A\  Bank  v.  Vlarl',  184  id.  368; 
Williams  V.  Guile,  117  id.  343;  Li  re  Crawford,  113  id. 
560;  JacUon  v.  T.  T.  S.  R.  Co.,  88  id.  520;  Yaun^  v. 
Youiig,  80  id.  438 ;  Harris  v.  Clark,  3  id.  93-112 ;  Gray  v. 
Gray,  47  id.  552 ;  Robinson  v.  Rimj,  71  Maine,  140 ;  Scott  v. 
7?.  &  Bank,  140  Mass.  157;  Pr>p^  v.  B.  S.  Bank,  56  Vt. 
234;  Walker  v.  TTaZ^^A,  11  X.  E.  Rep.  727 ;  Bennett  \.  Coke, 
28  S.  C.  353  ;  Gerri/  v.  Home,  130  Mass.  350.)  The  intended 
gift  to  the  plaintiffs  was  a  conditional  one.  {Meir/s  v.  MeigSy 
15  Hun,  453;  Beaver  v;  Beaver,  53  id.  228;  117  K  Y. 
421;  62  Hun,  194;  137  X.  Y.  59;  Wadd  v.  Hazleton,  Id. 
215;  Crawford  v.  Crawford,  113  id.  560.)  There  was  no 
trust.  (  Young  v.  Yoking,  80  K".  Y.  430.)  Tlie  contention  of 
tlie  plaintiffs  that  there  was  an  executed  gift  is  fatal  to  their 
right  of  recovery.  If  the  contention  l)e  true  the  clAini  is 
barred  by  the  Statute  of  Limitations.  (Code  ('i  v.  Pro.  §§  382, 
388;  Mills  v.  Mills,  115  N.  Y.  80;  Diefenthaler  Y,May(yr, 
etc..  Ill  id.  331 ;  Storey  v.  Graham,  14  id.  492  ;  Cmipt^i  v. 
FAliot,  16  J.  ife  S.  211 ;  BeU  v.  Morrison,  1  Pet.  360 ;  IT.  /?. 
V.  Wiley,  11  Wall.  508,  513;  Sj/ring  v.  Gray,  5  Mass.  523; 
Philip  Y.  Pope,  10  B.  Mon.  163;  McCarthy  v.  White,  21 
Cal.  495  ;  Pickenson  \\  MrCamy,  5  Ga.  486 ;  McClvng  y. 
Silliman,  3  Pet.  270;  Gautier  v.  Franklin,  1  Tex.  732; 
Gorman  Y.  Judge  of  Newaygo  Clnniit,  27  Mich.  138;  Rob- 
erts V.  PiUow,  Ilenipst.  624  ;  U.  S.  v.  Wilder,  13  Wall.  251 ; 
Te<i<MeY.  Gibson,  8  Md.  70;  Crocker  v.  Clemen,  23  Ala. 
296;  Piatt  v.  Northam,  5  Mass.  95;  Bailey  v.  Carton:,  7 
Ired.  [K  C.  Eq.]  282 ;  Hovend  v.  Lord  AnnHley,  2  Sch.  &  Lef. 
607,  629 ;  Wilhehn  v.  (7ayZ<>/-,  23  Md.  151 ;  Ayer  v.  Stuart, 
14  Minn.  97;  Podge  v.  JS!  /?<^.  To.,  12  Gray,  765;  Zong- 
worth  V.  Hvnt,  11  Ohio,  194-201;  Carrol  v.  Green, 
«2  U.  S.  [2  Otto]  509;  2  Story's  Eq.  Juris.  §  1520; 
Harris  v.  Saunders,  4:  B.  &  C.  411;  Beatty  v.  Bums,  8 
Cranch,  98 ;  ChlveUy  v.  Bond,  4  Med.  105  ;  Haven  v.  Fostery 
S  Pic.  112;  Williains  Y.  Williams,  5  Ohio,  104 ;  ^«^^?<7  v. 
Hooper y  28  Ala.  634 ;  PaJtner  v.  Malone,  1  TTeisk.  549 ;  iV^ie?/? 
Alhat^y  V.  iOr/erZ-^?,  11  Wall.  96 ;  ^^/rf//^/*  v.  Badyer,  2  Cliff.  [0. 
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C]  137.)  The  action  is  prematurely  brought.  (Code  Civ. 
Pro.  §  1819 ;  In  re  Van  Dyke,  U  Hun,  394 ;  In  re  Claytony 
17  C.  P.  75.)  The  plaintiflEs  were  permitted  to  testify  as  to 
conversations  had  bj  their,  wdth  their  deceased  grandmother, 
Maria  T.  Matson,  the  executrix  of  the  elder  Matson,  and  swore 
that  she  said  to  them  she  wanted  to  pay  this  money  over  and  was 
willing  to  do  so.  The  evidence  was  clearly  inadmissible  and 
incompetent.  (Code  Civ.  Pro.  §  829  ;  Devlin  v.  G.  8,  Rankj 
125  N.  T.  756;  In  re  Eysaman,  113  id.  63;  Leutchfadv. 
Lard,  132  id.  465  ;  Heyne  v.  Doerjler,  124  id.  505 ;  Ilolcomh  v. 
Sqioomh,  95  id.  316  ;  Lansv,  Lan-e,  Id.  494  ;  Inre  SmifhAd. 
516 ;  In  re  Dunham^  121  id.  575.)  Any  illegal  evidence 
received  under  objection  cannot  be  considered  harmless,  and 
the  error  be  disregarded  upon  appeal.  {Anderson  v.  7?.,  W. 
ds  O.  Ji.  R.  Co.,  24  ]^.  y.  334 ;  O'llogan  v,  Dillon,  76  id. 
170;  Williams  v.  Fitch,  18  id.  546.)  Costs  should  not  have 
been  allowed  to  the  plaintiffs.  (Cheshro  v.  Hicks,  %^  How.  Pr, 
194;  Bvfikhout  v.  Hurt,  16  id.  407;  Pronde  v.  Tf^i/^n,  15 
id.  304;  Stevenson  v.  Clark,  12  id.  282.) 

Martin  I  Townsend  for  respondent.  The  instmments  in 
question  w^ere  executed  to  settle  a  claim  presented  and  urged 
by  the  wife  and  children  of  Austin  Matson,  Jr.,  and  the 
assignments  in  due  form  must  be  treated  as  assignments  exe- 
cuted to  settle  a  controversy ;  and  the  settlement  of  that  eon- 
troverey  is  a  good,  sufficient  and  valuable  consideration. 
{White  V.  Hoyt,  73  K  Y.  514;  Wehrune  v.  Kirhn,  61  id. 
623 ;  Stewart  v.  Ahrenfeldt,  4  Den.  187.)  If  it  should  be  held 
that  the  instruments  of  December  30, 1867,  and  January  27^ 
1869,  were  mere  instruments  of  gift,  they  were  valid,  {Lowery 
V.Stewart,  25  N.  Y.  239;  Crawford  v.  Dox,^  Hun,  507; 
Fulton  V.  Fulton,  48  Barb.  581 ;  Harris  v.  Clark,  3  N.  X. 
93;  Hidden  v.  Thrall,  125  id.  572;  Bea/ver  v.  Beaver,  117 
id.  421 ;  Cooper  v.  Burr,  44  Barb.  9 ;  Pink  v.  Chv/rch,  120 
N.  Y.  634  i  Spe^ic£T  v.  Carr,  45  id.  406.)  No  Statute  of 
Limitations  has  run  upon  the  claim  on  which  this  action  waa 
brought.     {Pdt^  v.  Schultus,  46  N.  Y.  S.  R.  216.)    It  is 
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alleged  that  the  plaiiitifis  have  not  only  delayed  too  long 
before  coming  into  court,  and  have  thus  lost  their  claim,  but 
have  come  into  court  too  soon  after  all,  and  so  have  no  stand- 
ing here.  This  claim  is  unsustainable.  {In  I'e  Burling^  5  Dem. 
48;  In  re  Watson^  64  Ilun,  369;  In  re  Wiley,  119  N.  Y. 
642 ;  Code  Civ.  Pro.  §§  1822,  2743.)  The  incidents  provided 
for  in  the  statutes  in  I'egard  to  presenting  claims,  and  having 
claims  passed  upon  and  allowed  or  rejected,  and  in  regard  to 
bringing  suits,  in  whicli  the  law  carefully  guards  the  estate 
from  unnecessary  litigation  and  costs  have  no  relation  to  us. 
(Code  Civ.  Vro.  §  3246.)  The  appellant  in  this  case  is  in  no 
position  to  argue  the  question  whethei*  costs  were  originally 
properly  adjusted  by  the  court  in  which  the  case  was  tried. 
{Bush  V.  liemsen^  34  X.  Y.  384;  In  re  Glover,  83  id.  611.) 
All  the  findings  of  facts  are  fully  sustained  by  the  evidence, 
both  that  which  is  o:*al,  and  bv  the  documents  which  the  court 
had  before  it.  The  conclusions  of  law  were  inevitable  from 
the  proven  facts.  The  exceptions  to  these  conclusions,  under 
such  circunistances,  are  not  available.  {Daniels  v.  Smithy 
130  N.  Y.  696.) 

Finch,  J.  "We  adopt  the  opinion  of  the  General  Term 
upon  the  main  questions  involved  in  this  appeal,  deeming  it 
unnecessary  to  repeat  the  reasons  very  fully  and  correctly 
assigned.  That  court  held  that  there  was  a  valid  gift  of  tlie 
right  to  the  fund  realized  upon  the  life  policy  by  force  of  the 
delivery  of  the  assignment  or  deed  of  gift :  that  it  could  nv)t 
be  revoked,  but  vested  in  the  donees  subject  to  the  life  interest 
of  the  widow :  that  the  cause  of  action  matured  at  her  death, 
and  so  was  not  barred  by  the  Statute  of  Limitations ;  and  that 
the  action,  if  not  necessary,  was  at  least  proper  and  not  pre- 
maturely brought.  We  concur  in  those  conclusions  which 
settle  in  favor  of  the  plaintiffs  the  substantial  points  of  the 
controversy. 

But  there  is  a  minor  question  relating  to  the  award  of  costs 
against  the  administratrix  which,  we  think,  was  wrongly 
decided.     Such  costs  were  awarded  without  any  certificate  or 
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finding  of  the  trial  judge  showing  the  facts  upon  which  the 
award  was  founded.  The  Code  (§  1835)  forbids  the  allowance 
of  costs  in  an  action  brought  against  an  executor  or  adminis- 
trator in  his  representative  capacity  except  as  prescribed  in  the 
next  section.  That  permits  such  an  award  where  it  appeal's 
that  the  claim  was  duly  presented,  that  its  payment  was 
unreasonably  resisted  or  rejected,  or  that  there  was  a  refusal 
to  refer.  Since  these  facts  in  whole  or  in  part  depend  upon 
circumstances  outside  of  the  litigation  and  not  within  its  issues, 
the  section  further  provides  that  the  facts  must  be  certified 
by  the  judge  or  referee  before  whom  the  trial  was  had.  Such 
a  certificate  is,  therefore,  the  necessary  basis  of  the  award, 
and  without  it  the  facts  cannot  fully  appear.  The  evidence^ 
on  the  trial  and  its  result  may  be  taken  into  account,  but  can- 
not serve  without  the  prescribed  certificate.  That  was  asserted 
as  the  correct  rule  of  practice  in  W?'at/  v.  IlaUiduy  (8  Month. 
L.  Bui.  98),  and  we  concur  in  the  opinion.  The  obvious  pur- 
poses of  the  two  sections  of  the  (.V)de  referred  to  can  only  l>e 
fully  accomplished  in  that  way. 

The  judgment  rendered  by  the  trial  court  should,  therefore, 
be  modified  by  striking  out  tlie  award  of  costs  in  the  trial 
court,  and  as  modified  should  be  aftirmed,  with  costs  to  the 
plaintiffs  in  this  court.  The  costs  awarded  on  appeal  to  the 
General  Term  we  do  not  disturb. 

All  concur. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York,  Respoudentj  v. 
Lucirs  R.  Wilson,  Appellant. 

It  is  competent  for  the  court,  on  a  criminal  trial,  on  its  own  motion,  to 
strike  out  improper  evidence  and  instruct  the  jury  to  disregard  it,  and 
it  will  be  assumed  on  appeal  that  the  instructions  were  obeyed,  and  so, 
the  reception  of  the  evidence  is  not  a  ground  for  reversal  on  appeal. 

Where  the  judge  in  charging  the  jury  on  such  a  trial  lays  down  an  errone- 
ous proposition,  but  upon  his  attention  being  called  thereto  by  objection, 
correct*  the  misdire<'tion  and  lays  down  the  proper  rule,  no  error  is  pre- 
sented for  review 

Upon  the  trial  of  an  indictment  for  muixier  in  killing  H.,  a  police 
detective,  who  had  the  defendants  under  arrest  at  the  time  of  the  homi- 
cide, the  prosecution  was  allowed  to  prove  tliat  previous  to  the  homicide 
a  burglary  had  been  committed,  also,  to  prove  facts  and  cin-umstances 
tending  to  show  that  II.,  when  he  made  the  an-est,  had  reasonable  grounds 
to  believe  defendants  had  committed  that  crime,  JhM,  no  error;  that 
the  evidence  was  competent  as  showing  that  II  was  justified  in  making 
the  arrest  without  a  warrant      {Code  Crim.  Pro.  $*  177,  subd.  3.) 

L.  and  C.  were  jointly  indicted,  they  demanded  separate  trials.  On  the 
trial  of  L  the  evidence  for  the  prosecution  .showetl  these  Uutsi  On  the 
day  of  the  homicide  the  defendants  eutert*d  a  restaurant;  a  burglary 
had  been  previously  committed,  as  they  iM\ssed  the  bar  a  waiter  said  in 
their  hearing:  "There  goes  the  burglars."  The  proprietor  of  th« 
restaurant  telephoned  to  police  headquarters,  and  in  a  few  minutes  H. 
came;  he  followed  defendants  as  they  went  out  on  the  street,  tapped 
them  on  the  shoulders,  and,  after  stopping  in  a  doorway,  apparently  in 
conversation,  for  a  short  time.  pn>ceeilctl  with  them  toward  the  police 
station  Being  compelled  to  turn  out  into  the  street  because  of  an 
obstruction  on  the  sidewalk,  H.  took  each  prisoner  by  the.  arm.  After 
procee<iing  a  short  distance,  C'.,  exclaiming  "let  her  go,"  drew  his 
revolver,  seized  II.,  drew  him  around  and  struck  him  on  the  head  with 
the  wetipon,  L.  broke  away  from  the  grasp  of  II.,  and,  when  eight  or 
ten,  feet  distant,  turned  and  delibemtely  shot  him  through  the  head, 
killing  him  instantly.  ILM,  that  a  verdict  of  murder  in  the  first 
degree  was  justified. 

When  L.  was  arrested  it  app(*ared  that  he  had  two  revolvers,  both  of 
which  were  loaded ,  he  was  found  secreted  under  a  stoop  ;  he  had  had 
abundant  opportunity  to  re-load,  and  there  was  testimony  tending  to 
show  he  was  engageti  in  tliat  act  when  crossing  a  bridge  after  the  shoot- 
ing, and  when  arrested,  cartridges,  fitting  both  of  his  revolvers,  were 
found  upon  his  person.  Held,  the  I'act  that  the  revolvers  were  found 
loaded  was  not  material. 
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It  seems  that,  conceding  the  arrest  by  H.  was  unlawful,  this  did  not  justifj 
or  affect  the  character  of  the  homicide, 

(Argued  January  16,  1894;  decided  February'  6,  1894.) 

Appeal  from  judginent  of  tlie  Court  of  Oyer  and  Ter- 
miner of  Onondaga  county,  entered  upon  a  verdict  rendered 
November  5,  1893,  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ilarrmm  Iloyt  for  appellant.  Evidence  tending  to  prove 
other  criminal  acts  upon  the  part  of  the  accused,  in  order  to 
.support  the  probabilities  of  the  evidence  that  he  committed 
the  particular  act  charged,  is  incompetent.  \Pnople  v.  Gih- 
sa?i,  21  X.  Y.  S.  R.  59 ;  People  v.  Grapo,  70  N.  Y.  291 ; 
People  V.  Sharj}^  107  id.  460,  4HI ;  Smith  v.  Shoemaker^  17 
Wall.  630,  039 ;  Deert/  v.  (7rat/,  5  id.  795 ;  Ifooren  v.  iW. 
Ba7il\  104  IJ.  S.  025;  GUman  v.  JTinhy,  110  id.  50;  V.  E, 
a.  Co,  V.  (JBAen.,  119  id.  103;  PeopU  v.  Greemcall,  108 
N.  Y.  302 ;  Copperman  v.  J\oph\  50  id.  593  ;  Corhin  v. 
Pe&ple^  Id.  303.)  The  exceptions  to  the  evidence  of  James 
Sheppard  were  well  taken  in  regard  to  the  conversatioBs 
between  Sheppard  and  dtntcased.  iliUSHell  v.  Allertmu  29  N. 
Y.  S.  li.  109 ;  lieijnohh  v.  Rooneceli,  30  id.  309.)  Illegal 
evidence  tending  to  excite  the  passions,  arouse  the  prejudices, 
awaken  the  sympathies  or  influence  tlie  judgment  of  the 
jurors  in  any  way  may  not  be  coiisidered  harmless.  (Smith 
V.  Shoemaker^  1 7  Wall.  030,  039 ;  JJeertj  v.  Cray^  5  id.  795 ; 
Moov^  V.  3".  Banh,  104  I  J.  S.  025 ;  Gilman  v.  Iligby,  110 
id.  50;  F.  P,  P.  Co,  v.  (nh'un,  119  id.  103.)  The  pre- 
tended arrest  of  the  defendant  was  illegal  and  unwarranted 
and  the  trial  judge  should  have  so  instructed  the  jury.  (Code 
Crim.  Pro.  §§  165,  177.)  It  was  error  for  the  court  to  refuse 
the  defendant's  motion,  at  the  close  of  the  People's  case,  to 
strike  out  the  evidence  tendhig  to  prove  defendant  guilty  of 
the  McBride  burglary.  {Furst  v.  S,  A,  R,  R,  Co,,  72  X.  Y. 
542;  GallY.  Gall,  114  id.   109;  People  x..  Smith,   104  id. 


1894.]  People  v.  Wilsom.  187 

K.  T.  Rep.]  StAtement  of  case. 

491 ;  Lindsay  v.  People^  63  id.  143 ;  Arthur  v.  Griswoldy 
55  id.  400 ;  Coleman  v.  People^  58  id.  555.)  If  the  defend- 
ant was  not  under  legal  arrest,  then  he  was  not  committing  a 
felony  in  regaining  his  liberty ;  and,  consequently,  was  not 
guilty  of  murder  unless  he,  with  premeditation  and  delibera- 
tion, actually  killed  the  oflScer.  (Whart.  Crim.  Law  [8th  ed.], 
§  648;  Code  Crim.  Pro.  §  180.)  It  was  error  to  refuse  to 
dismiss  the  first  count  in  the  indictment.  It  charged  the 
crime  of  murder  in  two  forms,  in  a  different  manner  and  by 
different  means.     (Code  Crim.  Pro.  §§  276,  2Y8.) 

B.  J.  Shave  for  respondent.  The  defendant  was  in  the 
lawful  custody  of  deceased.  (Code  Crim.  Pro.  §  177  ;  Bum% 
V.  Erlen,  40  N.  Y.  463,  470 ;  IloUy  v.  Mix,  3  Wend.  850 ; 
In  re  Henry,  29  How.  Pr.  187 ;  Carpenter  v.  Mills,  Id.  474 ; 
1  Bish.  Crim.  Pro.  §  181.)  The  evidence  of  all  the  facts  and 
circumstances  upon  which  deceased  made  the  arrest  was"  com- 
petent and  proper.  {People  v.  Osmond,  138  N.  Y.  80; 
PeopUy.  Qiblin,  115  id.  196;  People  v.  Conroy,  97  id.  62; 
PeapU  V.  WaUtt,  102  id.  254 ;  PeopU  v.  Cox,  80  id.  500 ; 
People  V.  Fitzgerald,  37  id.  413 ;  People  v.  Kennedy,  39  id. 
245 ;  People  v.  Enoch,  13  Wend.  159  ;  People  v.  Johnson,, 
110  N.  Y.  134.)  The  evidence  that  defendant  was  under  law- 
ful arrest  was  sufficient.  (1  Bish.  Crim.  Pro.  §  182 ;  Comm.  v. 
Brooks,  61  Penn.  St.  352.)  The  evidence  tliat  deceased  noti- 
fied defendant  of  his  authority  and  the  cause  of  his  arrest,  in 
accordance  with  section  180  of  the  Code  of  Criminal  Procedure, 
was  circumstantial,  but  very  convincing,  and  certainly  suffi- 
cient for  the  jury  to  find  such  notice  was  given.  (2  Roscoe'a 
Crim.  Ev't  [8th  ed.]  990.)  The  evidence  of  Jacob  Nann,  that 
on  the  afternoon  after  the  McBride  burglary  the  defendant 
paid  for  the  meal  in  Palmer's  restaurant  in  dimes,  nickles  and 
quarters  was  competent.  (1  Russell  on  Crimes  [9th  Am.  ed.], 
799,  800  ;  People  v.  Harris,  135  N.  Y.  450  ;  People  v.  John- 
son, 139  id.  358.)  The  verdict  was  fully  sustained  by  the  evi- 
dence. (Penal  Code,  §§  29,  82,  85,  183,  subd.  3 ;  PecjpU  v. 
Johnson,  110  N.  Y.  134;  Cox  v.  People,  80  id.  500;  Peojyle 
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V.  Greemoall,  115  id.  520;  PeopU  v.  6^iWm,  Id.  196  ;  Ridqff 
V.  Feople,4:5  id.  216  ;  People  v.  Cadton,  115  id.  623  ;  Peoj)hi 
V.  Oon/roi/,  97  id.  62;  People  v.  Kiernan^  101  id.  618; 
People  V.  Beckwlth,  103  id.  360;  Camm.  v.  Brooks^  61 
Penn.  St.  352 ;  Galmn  v.  aS^<j^,  6  Cold.  [Tenn.]  283 ;  Baf- 
feriy  v.  People,  72  111.  37 ;  3  Greisnl.  on  Ev.  §§  123,  145  ;*  1 
East  P.  C.  328  ;  Allison's  Prin.  Cr.  Law  of  Scotland,  25  ;  1 
Hume,  250;  Roscoe's  Crim.  Ev.  707,  708;  1  Eussell  on 
Crimes,  834 ;  2  Roscoe's  Crim.  Ev.  983,  987 ;  Foster,  137, 
138 ;  2  Bish.  Crim.  Law,  §  699.) 

Baktlett,  J.  This  is  an  appeal  from  the  judgment  of  the 
Court  of  Oyer  and  Terminer  of  Onondaga  county,  and  from  an 
order  denying  a  new  trial  on  the  conviction  of  the  defendant 
of  murder  in  the  first  degree.  The  defendant  was  jointly 
indicted  with  one  Charles  Wilson  for  killing  James  Harvey 
by  shooting  him  with  a  revolver,  at  the  city  of  Syracuse,  on 
the  3l8t  day  of  July,  1893. 

The  defendants,  on  l>eing  arraigned,  demanded  separate 
trials.  The  murdered  man,  James  Harvey,  was  a  police 
detective  of  the  city  of  Syracuse,  about  sixty  years  of  age ; 
had  been  a  member  of  the  police  force  twenty-four  years,  and 
a  detective  eighteen  years. 

Before  examining  that  portion  of  the  case  relating  to  the 
homicide  on  the  31st  day  of  July,  1893,  it  is  necessary  to  con- 
sider a  number  of  preliminary  objections  raised  by  the  learned 
counsel  for  the  defendant  to  portions  of  the  district  attorney's 
opening  address  to  the  jury,  and  to  evidence  introduced  in 
pursuance  thereof.  It  will  be  convenient  to  group  these 
objections  and  consider  them  together,  as  well,  also,  the 
exception  of  defendant's  counsel  at  the  end  of  the  People's 
case,  when  the  court  refused,  on  his  motion,  to  strike  out  said 
evidence.  The  district  attorney's  declared  intention  in  his 
opening  address,  and  the  evidence  by  which  it  was  fol- 
lowed up,  was  substantially  this,  viz.  :  That  on  the  night 
of  June  5th,  1893,  the  shoe  store  of  McBride  &  Co.,  on 
South  Salina    street,  in    the    city  of   Sy4'acuse,  was  entered 


1894.]  People  v.  Wilson.  189 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Baktlett,  J. 


by  burglars,  and  several  hundred  dollars'  worth  of  prop- 
erty and  some  money  carried  away  ;  that  the  defendants  in  this 
indictment,  and  a  third  person,  all  of  them  strangers  in  the 
city  of  Syracuse,  for  two  or  three  days  prior  to  the  burglary, 
and  on  the  day  succeeding  it,  had  taken  meals  at  Palmer's 
restaurant  on  Warren  street  in  said  city ;  that  Palmer  and  his 
head  waiter  were  led  to  suspect  that  these  persons  were  con- 
nected with  the  burglary  at  McBride  &  Co.'s  store,  and  they 
communicated  their  suspicions  to  the  officers  at  police  head- 
quarters, the  strangers  having  in  the  meantime  disappeared  ; 
that  Palmer  was  instructed  by  the  police  authorities  that  if 
the  suspected  persons  sliould  at  any  time  appear  in  his 
restaurant,  he  was  to  telephone  the  fact  to  headquai'ters  ;  that 
a  day  or  two  after  the  burglary,  the  chief  of  detectives  told 
the  deceased  of  the  burglary ;  of  the  persons  resting  under 
suspicion;  of  the  arrangements  made  with  Palmer  to  tele- 
phone headquarters  if  the  suspected  persons  should  appear 
again  in  his  restaurant,  and  thereupon  instructed  the  deceased 
that,  if  he  received  such  a  message  from  Palmer,  he  should 
go  over  and  arrest  the  persons  pointed  out  to  him  and  bring 
them  to  headquarters. 

The  indefatigable  and  able  counsel  for  the  defendant,  by 
numerous  objections,  opposed  the  offering  of  this  evidence  in 
its  entirety  and  in  detail.  He  strenuously  insisted  that  it 
was  fatal  error  for  the  court  to  admit  this  evidence,  and 
urged  with  great  earnestness  and  ability  that  it  was  an 
attempt  to  prove  a  crime  not  alleged  in  the  indictment, 
and  was  calculated  to  greatly  prejudice  the  minds  of  the 
jury.  Ho  also  insisted  that  it  was  error  to  permit  Chief 
Detective  James  Sheppard  to  testify  as  to  the  informa- 
tion conveyed  and  instructions  given  to  Detective  Harvey, 
the  deceased,  when  he  came  on  duty  a  day  or  two  after  the 
burglary ;  it  was  urged  that  this  was  permitting  the  declara- 
tions of  outside  jmrties  and  the  proof  of  conversations  at  which 
the  defendant  was  not  present. 

When  the  counsel  for  the  defendant,  at  the  close  of  the 
People's   case,  moved  to  strike  all  this  evidence  from  the 
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record,  the  remarks  of  the  court,  in  denying  this  motion, 
furnish  the  obvious  answer  to  these  objections.  The  trial 
judge  said  :  "  The  evidence  was  not  received,  so  stated  at  the 
time,  for  the  purpose  of  showing  the  fact  that  this  defendant 
committed  the  burglary,  but  for  the  purpose  of  showing  that 
a  felony  was  committed,  and  that  certain  facts,  whether  true 
or  otherwise,  were  brought  to  the  knowledge  of  Detective 
Harvey,  tending  to  show  that  he  had  reasonable  ground,  or 
cause,  if  it  has  that  tendency,  for  making  the  arrest,  if  he  did 
make  the  arrest,  all  of  which  are  questions  for  the  jury,  of  the 
defendant  here  ;  and  the  evidence  is  admitted  in  the  case  and 
allowed  to  stand  for  no  other  purpose." 

The  district  attorney  was  equally  explicit  in  his  declarations 
as  to  the  object  of  this  line  of  proof.  He  said  :  "  The  purpose 
of  it  is  to  justify  the  officer ;  to  show,  in  accordance  with  the 
provision  of  the  Code,  tliat  a  felony  had  been  committed,  and 
that  he  had  reasonable  cause  to  believe  that  the  defendant  had 
committed  it,  and  that  the  persons  arrested  had  committed  it." 
The  counsel  for  the  defendant  asked  the  district  attorney  if 
he  intended  to  prove  the  burglary,  and  the  reply  was :  "  Cer- 
tainly I  propose  to  prove  it  was  committed." 

Then  defendant's  counsel  asked,  "And  to  trace  it  to  this 
defendant?"  The  district  attorney  replied,  "Not  at  all." 
This  was  certainly  as  favorable  a  limitation  of  the  proofs  as 
the  defendant  could  ask  and  w^e  do  not  wish  to  be  understood 
as  approving  it. 

At  the  close  of  the  case  the  court,  of  its  own  motion,  struck 
out  a  portion  of  the  evidence  thus  objected  to,  making  this 
statement,  viz. :  "  The  only  evidence  that  is  allowed  to  stand 
is  the  evidence  tending  to  establish  the  facts  of  the  burglary 
and  the  statements  and  circumstances  which  came  to  Chief 
Harvey,  which  tend  to  show  that,  and  has  that  tendency,  that 
he  liad  probable  cause  for  making  the  arrest  —  that  may  stand 
in  the  case ;  that  you  will  consider.  But  any  evidence,  as  I 
stated  before,  tending  to  show  that  this  defendant,  or  any 
other  party,  was  guilty  of  this  burglary,  is  stricken  from  the 
case  and  you  must  give  it  no  consideration.'' 
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Tlii8  iustruction  to  disregard  the  evidence  stricken  out  was 
repeated  by  the  trial  judge  in  his  cliarge  to  the  jury. 

We  are  of  opinion  that  it  was  competent  for  the  court,  on 
its  own  motion,  to  strike  out  this  evidence  and  instruct  the 
jury  to  disregard  it,  and  it  will  be  assumed  the  instruc- 
tions were  obeyed.  {Greenji^ld  v.  The  Peojyle^  85  N.  Y.  75, 
90, 91.) 

Tlie  rule  is  also  well  settled  that  where  a  judge  in  charging 
the  jury,  lays  down  erroneous  propositions,  but,  upon  his 
attention  being  called  thereto  by  objection,  corrects  the  mis- 
direction and  lays  down  a  proper  rule,  no  error  is  presented 
for  review.  [Egyler  v.  The  Peojyh^  Sf)  X.  Y.  642 ;  Green- 
jield  v.  The  People^  85  X.  Y.  at  j)age  90  and  cases  cited.) 
This  rule  involves  the  same  principle  invoked  by  the  trial 
judge  in  cai^e  at  bar.  We  thuik  sufficient  evidence  was  left  in 
the  record,  after  this  action  of  the  trial  judge,  to  justify  sub- 
mitting to  the  jury  the  question  whether  Detective  Harvey,  a 
felony  having  l)een  conunitted,  had  reasonable  cause  for 
l)elieving  the  pei'sons  to  be  arrested  had  committed  it  and  was 
justified,  as  a  peace  officer,  in  making  the  arrest  without  a 
warrant. 

We  also  are  of  opinion  that  the  trial  judge,  was  not  called 
upon  to  strike  any  of  this  evidence  froni  the  record,  as  it  was 
all  competent  to  be  submitted  to  the  jury  on  the  (question 
whether  Detective  Harvey  was  justified  in  arresting  the 
defendants  in  this  indictment  without  a  warrant. 

We,  however,  go  still  further  and  hold  that  if  this  evidence 
had  been  ottered  generally  in  the  c^use,.and  without  limita- 
tion, it  would  have  been  perfectly  competent  as  bearing  both 
upon  the  action  of  Harvey  in  making  the  arrest  and  the 
understanding  of  defendant  that  he  was  taken  into  custody 
upon  a  charge  of  felony. 

The  right  to  arrest  without  a  warrant  existed  at  common 
law,  and  is  now  authorized  bv  the  Code  of  (Criminal  Procedure 
(§  177). 

If  the  evidence  remaining  in  the  case  satisfied  the  jury  that 
the  arrest  of  the  defendants  in  this  indictment  was  lawful 
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without  a  warrant,  it  also  liad  a  most  important  bearing  on  tlie 
main  branch  of  the  ease,  whidi  will  now  be  considered. 

On  the  day  of  the  homicide,  July  3 1st,  1893,  the  defend- 
ants in  this  indictment  entered  Palmer  s  restaurant,  between 
nine  and  ten  o'clock  in  the  morning,  and  ordered  breakfast. 
Daniel  W.  Savage,  the  head  waiter,  testified  that  at  the  time, 
he  and  Palmer  were  standing  behind  the  bar,  and  as  the  defend- 
ants passed  them,  and  when  not  more  than  six  feet  distant,  he 
(Savage)  remarked  to  Palmer :  ''  There  goes  the  burglars.'' 
lie  further  swore  that  he  spoke  in  as  loud  a  tone  of  voice  as 
employed  by  him  while  on  the  witness  stand. 

It  was  for  the  jury  to  decide,  under  this  state  of  the  proofs, 
whether  the  defendants  heard  this  remark,  and  were  thus 
early  advised  that  they  rested  under  suspicion. 

The  proof  is  that  Palmer  at  once  telephoned  jx)lice  head- 
quarters, and  that  in  about  ten  minutes  Detective  Harvey 
appeared  upon  the  scene.  It  is  at  this  point  of  the  case  that 
the  materiality  and  imix)rtance  of  the  evidence  of  the  bur- 
glary, and  the  other  facts  already  referred  to,  Ijecome  apparent. 

It  seems  that  Palmer  requested  Ilarvey  not  to  make  the 
arrest  in  his  place,  and  the  officer,  therefore,  waited  until  the 
defendants  in  this  indictment  came  out  on  Warren  street  and 
walked  north  on  the  east  side  of  that  street.  Detective  Har- 
vey having  had  the  defendants  identified,  followed  them,  and 
while  they  were  still  on  Warren  street  tapped  them  on  the 
shoulders,  and  the  three  stepped  into  the  doorway  of  an  adja- 
cent store,  where  they  appeared  to  be  engaged  in  a  short  and 
quiet  conversation,  of  from  one  to  three  minuter,  according  to 
the  evidence.  They  then  started  off,  with  the  deceased 
between  the  defendants  and  about  six  inches  in  the  rear,  and 
proceeded  northward  on  Warren  street  to  Water  street,  and 
turned  eastward  on  the  south  side  of  the  latter  street. 

It  is  important  to  bear  in  mind  that  this  was  the  direct 
route  to  the  police  station. 

It  was,  therefore,  peculiarly  the  province  of  the  jury  to 
determine  whether,  in  view  of  the  evidence  of  the  burglary 
and  the  other  proofs  connected  with  it,  which  the  trial  judge 
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allowed  to  remain  in  the  case,  the  remark  of  Savage  when  the 
defendants  entered  the  restaurant  the  day  of  the  homicide,  the 
interview  between  Harvey  and  the  defendants  in  the  doorway 
after  they  left  the  restaurant,  and  the  fact  that  they  proceeded 
with  him  quietly,  apparently  turning  into  East  Water  street 
of  their  own  motion  toward  the  police  station,  and  in  advance 
of  the  officer,  the  defendants  were  not  in  the  lawful  custody 
of  Harvey  as  a  peace  officer  authorized  to  arrest  without 
warrant. 

At  the  time  Harvey  and  his  prisoners  turned  into  Water 
street  going  east  towards  the  police  station  he  had  not 
taken  hold  of  either  of  them.  As  they  approached  a  barricade 
across  the  sidewalk  in  front  of  a  new  building  on  East  Water 
street,  they  were  compelled  to  turn  out  into  the  street  and  at 
this  point  Harvey  took  each  prisoner  by  the  arm  as  they  were 
passing  the  obstruction ;  and  at  the  further  side  of  the  barri- 
cade, at  the  point  where  they  were  about  to  return  to  the  side- 
walk, the  fatal  affray  took  place. 

The  defendant  Lucius  R.  Wilson  is  somewhat  taller  and 
heavier  than  the  other  defendant,  Charles  Wilson,  and  wore 
on  this  occasion  a  dark  derby  hat,  and  Charles  Wilson  a  liglit 
straw  hat.  When  Harvey  was  thus  walking  between  his 
prisoners,  having  hold  of  the  arm  of  each,  Lucius  R.  Wilson 
was  on  his  left  side  and  Charles  Wilson  on  his  right. 

The  facts  relating  to  the  shooting  have  been  found  by  the 
jury  on  a  conflict  of  evidence.  The  witnesses  for  the  People 
establish  substantially  the  following  facts,  viz. : 

As  the  two  prisoners  and  the  deceased  reached  the  north- 
east corner  of  the  barricade,  Charles  Wilson  exclaimed  "  let 
her  go,"  drew  his  revolver  and  seizing  Harvey  pulled  him 
around  striking  him  on  the  head  with  the  butt  end  of  his 
weapon.  In  tlie  meantime  Lucius  R.  Wilson  broke  away 
from  Harvey's  grasp  and  moving  off  to  a  distance  of  eight  or 
ten  feet  turned,  and  as  the  deceased  stood  in  the  street  facijig 
him,  and  apparently  dazed  from  the  blow  dealt  him  by 
Charles  Wilson,  deliberately  raised  his  revolver  and  shot  him 
through  the  head,  killing  him  instantly. 
SicKELS— Vol.  XCVI.        25 
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The  two  prisoners  then  fled  over  the  Warren  street  bridge 
followed  by  a  number  of  bystanders,  and  the  defendant  in  this 
appeal  was  in  a  short  time  captured  and  locked  up. 

The  defense  swore  several  witnesses  whose  testimony  tended 
to  prove  that  the  shooting  was  done  by  Charles  Wilson,  who 
wore  the  light  straw  hat.  The  preponderance  of  evidence 
was  with  the  People,  and  the  question  as  to  who  did  the  shoot- 
ing was  properly  submitted  to  the  jury.  We  think  no  injus- 
tice has  been  done  the  defendant,  as  the  verdict  is  supported 
by  abundant  evidence.  {People  v.  TicCj  131  N.  Y.  651.) 
Tliis  disposes  of  the  main  point  presented  by  the  learned 
counsel  for  the  defendant,  that  the  evidence  is  insuflScient  to 
sustain  the  verdict  of  the  jury. 

There  are  several  other  points  which  merit  special  attention 
under  the  rule  that  this  court  will  consider  any  fact  in  the 
prisoner's  favor,  even  if  not  presented  by  exception. 

The  counsel  for  the  defendant  insists  that  it  was  improper  to 
bring  into  court  during  the  trial  the  other  defendant  in  this 
indictment,  Charles  Wilson,  and  allow  him  to  be  repeatedly 
identified  by  various  witnesses. 

It  is  beyond  dispute  that  these  defendants  were  both  present 
at  the  time  of  the  homicide,  and  it  is  quite  possible  the  ends 
of  justice  were  subserved  by  the  presence  of  Charles  Wilson 
in  the  court  room.  We  are  of  opinion  that  this  matter  was 
wholly  within  the  discretion  of  the  trial  judge,  and  that  the  con- 
victed defendant  was  in  no  wise  prejudiced  by  this  procedure. 

The  defendant's  counsel  called  our  attention  on  the  argument 
to  the  fact  that  when  the  defendant  in  this  appeal  was  arrested, 
and  a  bystander  accused  him  of  the  murder,  he  urged  that  both 
his  revolvers  were  loaded,  and  which  proved  to  be  true. 

The  fact  is  that  the  defendant  was  found,  when  arrested, 
secreted  under  the  stoop  of  a  house  back  in  the  yard  from  the 
street,  and  abundant  opportunity  was  afforded  hiih  to  re-load 
his  revolver. 

There  is  some  evidence  in  the  case  tending  to  show  that  he 
was  engaged  in  that  act  when  crossing  the  Warren  street 
bridge  after  the  shooting  of  deceased. 
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It  is  also  proved  tliat  the  defendant  was  searclied  immediately 
after  his  arrest,  and  a  quantity  of  cartridges  fitting  both  of  his 
revolvers  were  found  upon  his  person. 

*  In  view  of  all  these  circumstances,  we  are  not  inclined  to 
crive  weight  to  the  fact  that  defendant's  revolvers  were  loaded 
at  the  time  of  his  arrest. 

In  reading  the  charge  of  the  learned  trial  judge  we  have  been 
impressed  with  its  great  fairness  towards  the  prisoner;  but  we 
feel  constrained  to  say  that  there  was  no  evidence  in  this  case 
tending  to  show  that  these  defendants  were  in  danger  of  bodily 
harm,  or  injury,  at  the  hands  of  Detective  Harvey,  while  he 
liad  them  under  arrest ;  on  the  contrary,  the  evidence  is  uncon- 
tradicted that  he  was  conducting  these  defendants  to  the  station 
house  in  a  kindly  and  considerate  manner  that  should  have 
exposed  him  to  no  violence. 

There  was  an  abundance  of  evidence  to  go  to  the  jury  as  to 
this  arrest  being  lawful,  and  the  jury  were  justified  in  so  find- 
ing ;'  but  if,  by  way  of  argument,  it  be  treated  as  an  illegal 
arrest,  the  defendant  was  not  justified  in  slaying  James  Harvey. 
It  was  a  ruthless  assassination. 

There  are  a  large  number  of  exceptions  in  the  case  which 
relate  to  the  questions  we  have  already  ruled  upon. 

If  there  are  others  not  specially  mentioned,  it  is  not  to  be 
inferred  that  we  have  failed  to  examine  them. 

The  case  comes  here  on  a  voluminous  record,  and  in  the  dis- 
charge of  the  duty  imposed  upon  us,  to  review  the  facts  in 
every  capital  case,  and  to  determine  whether,  upon  all  the 
evidence,  there  is,  in  our  opinion,  good  and  sufficient  reason 
for  setting  aside  the  verdict  of  the  jury  and  granting  a  new 
trial,  we  have  examined  this  record  with  the  greatest  care,  both 
as  to  the  facts  and  the  law,  and  have  reached  the  conclusion 
that  the  conviction  must  be  affirmed. 

The  judgment  of  conviction  and  the  order  denying  a  new 
trial,  are  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Second  Avenue  Railroad  Company, 
Respondent,  v.  Edward  P.  Barker  et  al.,  as  Commissioners 
of  Taxes,  etc.,  Appellants. 

In  the  assessment  of  taxes  upon  a  corporation  under  the  act  of  1857  (§  3^ 
chap.  456,  Laws  of  1857),  it  is  entitled  to  have  its  indebtedness  deducted 
from  the  value  of  its  corporate  assets. 

(Argued  January  22,  1894 ;  decided  February  6,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  9,  1893, 
which  affirmed  an  order  of  Special  Term  setting  aside  an 
assessment  for  taxation  upon  the  relator's  capital  stock. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

David  J,  Dean  for  appellants.  •  The  commissioners  •  were 
justified  in  their  determination  that  the  aggregate  value  of  the 
capital  stock  after  deducting  the  assessed  value  of  the  real 
estate  of  the  corporation,  equaled  the  assessment  made.  ( U^ 
T.  Co.  Case,  126  N.  Y.  433 ;  PeopU  ex  rel.  v.  Coleman,  107 
id.  543 ;  126  id.  433 ;  PeopU  v.  R.,  W.  &  O.  B.  li.  Co.,  105 
id.  201 ;  People  ex  rel.  v.  Coinr.  of  Taxes,  95  id.  554  ;  People 
ex  rel.  v.  Barker,  139  id.  55.) 

Chas.  E.  Miller  for  respondent.  In  ascertaining  the 
amount  to  be  assessed,  the  indebtedness  is  to  be  deducted 
from  the  gross  assets.  {^People  v.  Ferguson,  38  N.  Y.  89 ; 
PeopU  V.  Comrs.,  36  How.  Pr.  315  ;  People  v.  Comrs.,  31 
Hun,  32  ;  PeopU  v.  Asten,  100  N.  Y.  597,  612 ;  PeopU  v.  Cole- 
man,  107  id.  541 ;  126  id.  433  ;  Laws  of  1885,  chap.  411,  §  4 ; 
Laws  of  1892,  chap.  202,  §  4 ;  Laws  of  1857,  chaps.  456,  536, 
§  3 ;  PeopU  v.  Comrs.  23  ]S".  Y.  242 ;  Za  Farge  v.  E.  F.  Ins. 
Co.,  22  id.  352;  B.  Co.  v.  Tax  Comrs.,  1  Keyes,  303 ;  PeopU 
V.  McLean,  80  N.  Y.  254.)  The  fact  that  in  the  long  history 
of  litigation  on  the  subject  of  taxation  no  such  claim  as  ia 
now  advanced  by  appellants  has  ever  been  made,  and  that 
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repeated  dicta  by  the  courts  and  the  uniform  action. of  assess- 
ing officers  throughout  the  state  have  assumed  that  the 
indebtedness  should  be  deducted  is  conclusive  against  the 
ground  taken  by  appellants.  {People  v.  Comr.  of  Taxes^  6 
Hun,  109,  114;  Eastoii  v.  Pickersgill,  55  K.  Y.  310;  64  id. 
656.)  The  indebtedness  is  to  be  deducted  from  the  taxable 
property  of  the  corporation.  {People  v.  Pywn^  88  N.  Y. 
142 ;  Laws  of  1885,  chap.  411,  §  4.) 

Bartlett,  J.  The  relators  were  assessed  for  the  purpose 
of  taxation  upon  capital  stock  for  the  year  1892,  in  the  sum 
of  $968,973.  In  July,  1892,  they  sued  out  a  writ  of  certiorari 
to  review  the  proceedings  of  the  tax  commissionere. 

The  special  term  of  the  Supreme  Court  "reversed  the 
adjudication  of  the  tax  commissioners  and  vacated  the  assess- 
ment. The  general  term,  in  affirming  this  order,  considered 
at  length  the  question  whether,  as  a  matter  of  law,  the  debts 
of  the  relator  were  necessarily  deductible  from  the  value  of 
the  corporate  assets.  We  are  satisfied  with  its  conductions 
on  that  point  and  will  not  consider  the  question,  at  length 
on  this  appeal.  The  respondent  company  was  entitled  to 
have  its  indebtedness  deducted  from  the  value  of  its  corpo- 
rate assets  which  constituted  its  capital  stock,  or  capital,  as  dis- 
tinguished from  its  actual  share  stock.  The  rule  has  been 
repeatedly  I'ecognized  by  this  court.  {People  ex  rel.  Union 
Trust  Co,  v.  CoUman,  126  K.  Y.  433  ;  Peo2)le  ex  rel,  Edison 
Electric  Ilhiminating  Co.  v.  BarJcer^  139  id.  55.)  In  this 
last  case  Judge  Peckham  remarks,  at  page  63,  after  consider- 
ing the  indebtedness  of  the  corporation,  as  follows,  viz. : 

"  This  indebtedness  must,  in  the  nature  of  things,  be  taken 
into  consideration  in  arriving  at  the  value  of  the  capital  of  the 
relator.  And  when  it  is  seen  that  the  indebtedness  of  a 
corporation  is  double  the  amount  of  all  its  assets,  it  follows, 
upon  the  system  adopted  by  the  state  for  the  assessment  of 
corjiorations,  that  the  actual  value  of  the  capital  of  such  a 
corporation  is  zero." 

The  case  at  bar  presented  a  similar  situation.     According 
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to  the  statement  furnished  by  the  relators  to  tlie  commissioa- 
ers,  the  followmg  state  of  affairs  was  disclosed,  viz. : 

Real  estate,  assessed  value $531,027 .  00 

Pereonal  property 590,269.12 

Total $1,121,296.12 

Liabilities 1,938,873.65 

Excess  of  liabilities $817,577 .  52 

The  commissioners  made  up  a  statement  as  follows,  viz. : 

Personal  property $1,500,000 

Assessed  value  of  realty 531,027 

Amount  subject  to  tax $968,973 

It  is  not  contended  on  the  part  of  the  commissioners  that 
they  deducted  the  indebtedness. 

It  is,  therefore,  of  no  importance  which  statement  is  taken 
as  a  basis  of  computation. 

Taking  the  figures  of  the  commissioners,  by  whiph  they 
are  certainly  concluded,  and  deduct  from  the  amount  of 
$968,973,  they  find  subject  to  taxation,  the  indebtedness  of 
the  company  of  $1,938,873.65,  and  it  is  apparent  that  there 
is  no  capital  subject  to  taxation,  and  the  assessment  in  this 
case  is  illegal  and  must  be  set  aside. 

The  orders  of  the  special  and  general  terms  are,  therefore, 
affirmed. 

All  concur. 

Orders  affirmed. 
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Benjamin  Weeks,  Appellant, 'y.  James  O'Drien,  as  Executory 
etc.,  Eespondent. 

Where  a  building  contract  contains  a  condition  requiring  an  architect's 
certificate  of  completion  of  the  contract,  before  payment  of  the  last 
installment,  it  is  essential,  in  an  action  upon  the  contract  to  recover  that 
installment,  to  allege  in  the  complaint  performance  of  that  condition,  or 
set  forth  fact^  excusing  plaintiff  from  procuring  the  certificate 

In  01^ er  to  avail  himself  of  the  objection  the  defendant  is  not  required  to- 
present  it  by  demurrer  or  answer;  he  may  raise  it  on  the  trial.  (Code 
av.  Pro.  §  499.) 

In  an  action  upon  sudi  a  contmct  a  copy  thereof  was  annexed  to  the- 
complaint,  which  alleged  performance,  stated  the  amount  unpaid  and 
demanded  judgment  therefor.  The  answer  denied  the  complaint  and 
set  out  as  a  counterclaim  that  plaintiff  abandoned  the  contract  before 
completion  and  that  defendant,  after  due  notice  under  a  provision  of  the 
contract,  authorizing  him  in  such  case  so  to  do,  completed  the  building  in 
accordance  with  the  stipulations,  at  a  cost  specified,  and  also  had  sus- 
tainetl  damages  by  reason  of  the  delay.  On  the  trial  plaintiff  testified,  in 
detail,  as  to  wiiat  he  hiid  done  under  the  contract,  and  proof  was  given  of 
demand  upon  the  architect  for  a  certificate,  which  was  refused.  Defend- 
ant claimed  a  failure  to  perform  the  contract  in  several  particulars,  and 
upon  cross-examination  of  plaintiff  called  out  the  fact  that  notice  had 
been  served  on  him  under  the  contract  and  that  defendant  had  proceeded 
thereunder  to  complete  the  work.  At  the  close  of  plaintiff's  evidence 
the  court  dismissed  the  complaint  on  the  ground  that  it  contained  no 
averment  that  the  architect  unreasonably  refused  a  certificiite  of  the 
completion  of  the  work.  Held,  error;  that  while  it  was  not  too  late  ta 
then  nuse  the  objection,  and  no  application  having  been  made  to  amend 
the  complaint,  it  was  in  the  discretion  of  the  court  to  entertain  it,  yet, 
by  ciilling  out  the  testimony  that  defendant  had,  after  notice,  proceeded 
to  complete  the  contract,  this  opened  the  issue,  and  as  the  provision 
of  the  contRict  under  which  defendant  act^d,  entitled  plaintiff  to 
recover  the  difference  between  the  last  installment  and  the  amount 
expended  by  defendant  in  completing  the  work,  this  rendered  the  certifi- 
cate unnecessary,  and  the  case  should  have  gone  to  the  jury  upon  the. 
issue  so  litigated. 

(Argued  January  25,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  8, 1891,  which  affirmed  a  judgment  in  favor  of  defend- 
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ant  entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  Circuit. 

This  action  was  brought  to  recover  the  last  installment 
under  a  building  contract  entered  into  by  plaintiff  with  Ellen 
O'Brien,  defendant's  testatrix. 

The  contract  provided  for  the  payment  of  the  contract  price 
in  specified  installments  from  time  to  time  as  the  work  pro- 
gressed ;  the  last  installment  upon  its  completion  "  provided 
a  certificate  shall  be  obtained  "  from  the  architect.  The  con- 
tract also  contained  this  provision  :  "  Fourth,  Should  the 
contractor,  at  any  time  during  the  progress  of  the  said  works, 
refuse  or  neglect  to  supply  a  sufficiency  of  materials  or  work- 
men, the  owner  shall  have  the  power  to  provide  materials 
and  workmen,  after  three  days'  notice  in  writing  being  given, 
to  finish  the  said  works,  and  the  expense  shall  be  deducted 
from  the  amount  of  the  contract." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Braitiard  Tolles  for  appellant.  The  trial  judge  was  not 
justified  by  any  technicality  of  pleading  in  refusing  to  sub- 
mit to  the  jury  the  substantial  controversy  between  the  parties 
appearing  without  objection  upon  the  face  of  the  evidence. 
{Brehm  v.  Mayor^  etc.^  104  N.  Y.  186 ;  Dunn  v.  Durante  0 
Daly,  389 ;  SoutJaoicTc  v.  K  N,  BanJc,  84  N.  Y.  420 ;  Oakley 
V.  Morto7i,  11  id.  25  ;  ITosley  v.  Bla,ck,  28  id.  443  ;  McKnight 
V.  Devlin^  52  id.  404 ;  Place  v.  Miftster^  65  id.  104 ;  Knapp 
Y.  Simon^  96  id.  292;  Colrich  v.  Swh^iurne,  105  id.  503; 
I>ear  v.  Siveet,  118  id.  458 ;  Flaherty  v.  Mmer,  128  id.  390  ; 
Bru^ie  v.  Peck  Bros,  db  Co,,  135  id.  622 ;  TisdaU  v.  Mar- 
(j(tn^  7  Hun,  583 ;  Lefler  v.  Sherwood,  21  id.  5T3 ;  Roberts  v. 
Graham.,  6  Wall.  578 ;  B,  JST.  BanTc  v.  Mayor,  etc,  63  N.  Y. 
288.)  The  evidence  showed  that  the  arcliitect's  certificate  was 
unreasonably  withheld.  {Thomas  v.  Fleury^'^^  N.  Y.  26; 
B,  Bank  V.  Mayor,  etc,  63  id.  336 ;  Nolan  v.  Whitney,  88 
id.  648 ;  Smith  v.  AIM',  102  id.  87  ;  Boll  v.  Nohle,  116  id.  283 ; 
Flaherty  v.  3fi7ier,  123  id.  382 ;  Thomas  v.  Stewart,  132  id. 
1)80;  Crouch  v.  Gnttnuin,  134  id.  45  ;  Thayer  v.  WadsxoortKy 
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19  Pick.  349  ;  Sinclair  v.  TaUmadge,  35  Barb.  606 ;  *Pike  v. 
J^ash^  1  Keyes,  335 ;  KingsUy  v.  BrooMyn^  7  Abb.  [N.  C] 
45.)  The  allegation  in  the  answer  that  the  building  was 
iinished,  obviated  the  necessity  of  an  architect's  certificate  of 
that  fact.  {Thomas  v.  FUury,  26  N.  Y.  26 ;  Smith  v.  Alker, 
102  id.  92  ;  B.  Bank  v.  May(rr,  etc.,  63  id.  336  ;  DoU  v.  Noble, 
116  id.  233  ;  Van  Clief  v.  Van  Vechten,  130  id.  571 ;  Crauoh 
V.  Outtman,,  134  id.  45 ;  Murphy  v,  Buckman,  69  id.  100.) 
The  claim  of  damages  from  delay  having  been  formally  aban- 
doned at  the  trial,  the  allegations  of  the  answer  were  sufficient 
to  entitle  the  ])laintiff  to  judgment  without  aid  from  the 
<*omplaint.  ( Van  Clief  v.  Vati  Vechten,  130  N.  Y.  577 ; 
Larhin  \.  McM'ulle?iy  120  id.  210;  Graf  v.  CunningJiam,, 
109  id.  372  ;  Murphy  v.  Buckman^  69  id.  100 ;  Robin-Hon  v. 
Stewart,  10  id.  190 ;  Vernam  v.  Smith,  15  id.  331 ;  Ay  res  v. 
O^vUl,  18  Barb.  260 ;  Miller  v.  White,  4  Ilun,  62.)  The 
dismissal  of  the  second  cause  of  action  was  erroneous,  it  hav- 
ing been  admitted  by  the  answer,  proved  without  objection 
and  no  defense  attempted.  {Frecking  v.  RoUamd,  53  N.  Y. 
424  ;  Train  v.  //.  7^  his.  Co.,  62  id.  598  ;  Trustees,  etc.,  y. 
Ivirk,  ^^  id.  464  ;  F.  X.  Bank  v.  Dana,  79  id.  116 ;  Vail  v. 
Reynolds,  118  id.  301 ;  Pratt  v.  D.  H.  Ins.  Co.,  130  id.  212.) 

Abram  Kl'nuj  for  respondent.  The  plaintiflE  cannot  recover 
in  this  action  upon  the  contract  set  forth  in  the  complaint,  as 
he  failed  to  allege  the  delivery  of  the  architect's  certificate,  or 
that  the  same  was  unreasonably  withheld  from  him.  {Byron 
\.  Imvc,  100  N.  Y.  291 ;  Smith  v.  Brady,  17  id.  173  ;  OakUy 
V.  Morton,  11  id.  25 ;  Glacixis  v.  Blaclc,  50  id.  145.)  The 
]>laintiiFs  evidence  established  that  the  architect  was  justified 
in  refusing  to  deliver  a  certificate  required  by  the  contract, 
and  the  same  was  properly  refused.  {Knoxvland  v.  Whitney, 
88  N.  Y.  650 ;  Tvska  v.  O'Brien,  68  id.  446.)  The  plain- 
tiff's claim  that  the  defendant  waived  performance  of  the  con- 
tract and  the  certificate  of  the  architect,  which  was  a  condition 
precedent  to  his  right  of  recovery,  because  the  defendant's 
SicKEi^— Vol.  XCYI.        26 
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testatrix  elected  to  complete  her  building  after  its  abandon- 
ment by  the  plaintiff,  is  clearly  untenable.  {Kidd  v.  McCor- 
mack,  83  N.  Y.  391 ;  Walden  v.  Eldr^d,  11  N.  Y.  Supp.  85(5.) 
The  judgment  obtained  by  the  sub-contractor  Lumbey  against 
the  plaintiff,  that  there  had  been  a  total  failure  to  perform, 
was  an  adjudication  against  his  right  of  recovery  in  this  action, 
as  the  plaintiff  was  estopped  by  the  admissions  in  this  answer. 
{Tuska  V.  O" Brien^  63  N.  Y.  446.)  The  right  of  recovery  on 
the  second  cause  of  action  was  waived  upon  the  trial.  {Douno 
V.  Daw,  64  N.  Y.  412 ;  aNeil  v.  James,  43  id.  85.) 

Per  Curiam.  The  complaint  was  dismissed  on  the  ground 
that  it  contained  no  averment  that  the  architect  unreasonably 
withheld  his  certificate  of  the  completion  of  the  building. 
The  complaint  was  defective  in  this  respect.  By  the  true 
construction  of  the  building  contract  the  procuiing  by  the 
plaintiff  of  the  certificate  of  the  architect  that  the  building 
had  been  completed,  was  a  condition  precedent  to  his  right  to 
recover  under  the  contract  the  last  installment  of  86,158,  for 
which  this  action  is  brought.  To  meet  this  condition  and  to 
show  a  right  of  action  it  should  have  been  averred  in  the  com- 
plaint, either  generally  or  specially,  that  the  conditions  prece- 
dent had  been  performed,  or  if  the  plaintiff  relied  ujion  a  matter 
excusing  him  from  procuring  the  certificate,  the  facts  should 
have  been  stated.  {ThxymoH  v.  Fleury^  26  X.  Y.  26  ;  Bower]/ 
Naiionai Batiky, Mayor,  etc,,  63  id.  336;  Doll  v.  Xohle,  116 
id.  233  ;  Oakley  v.  Mortmi,  11  id.  25.)  The  complaint  neither 
averred  that  the  certificate  had  been  procured  nor  that  it 
was  unreasonably  withheld.  A  copy  of  the  contract  contain- 
ing the  provision  as  to  the  architect's  certificate  was  annexed 
to  the  complaint.  The  action  was  upon  the  contract  and  the 
complainant  alleged  performance  by  the  plaintiff  and  that  the 
building  had  been  substantially  completed  according  to  its 
terms.  The  contract  made  the  architect's  certificate. the 
evidence  of  that  fact,  and  the  plaintiff  could  not  recover  upon 
an  allegation  of  performance  upon  proving  that  the  building 
had  in  fact  been  completed,  without  procuring  the  architect's 
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certificate,  or  showing  that  it  had  been  unreasonably  refused, 
or  that  the  defendant  had  waived  its  production. 

A  defendant  is  authorized  to  raise  the  objection  tlmt  the 
complaint  does  not  state  facts  suflSicient  to  constitute  a  cause 
of  action  on  the  trial,  although  the  objection  has  not  been 
taken  either  by  demurrer  or  answer.  (Code,  §  499.)  At  the 
•  conclusion  of  the  plaintiff's  evidence  the  defendant's  counsel 
moved  to  dismiss  the  complaint  on  the  ground  that  under  the 
contract  the  certificate  of  the  architect  was  a  condition  prec- 
edent. The  counsel  for  the  plaintiff  asked  to  go  to  the  jury 
upon  the  question  of  unreasonable  refusal  of  the  architect  to 
give  the  certificate.  The  court  in  answer  said  that  there  is  no 
such  issue,  and  referred  to  the  fact  that  there  was  no  allegation 
upon  the  subject  in  the  complaint.  This  was  the  first  reference 
on  the  trial  to  any  defect  in  the  pleading.  Tlie  complaint  set 
out  tlie  contract,  its  performance  by  the  plaintiff,  tlie  amount 
unpaid,  and  demanded  judgment  therefor. .  The  answer  denied 
the  complaint  and  set  up  as  a  counterclaim  in  substance  that 
the  plaintiff  had  not  completed  the  building,  but  after  he 
had  commenced  the  work  abandoned  it  before  completion,  and 
that  the  defendant,  after  giving  due  notice  to  the  plaintiff, 
proceeded  under  the  fourth  section  of  the  contract  to  complete 
the  building  according  to  the  specifications,  and  did  complete 
it,  at  a  cost  of  $2,904.58,  and  also  that  the  defendant  had  sus- 
tained damages  by  reason  of  delay,  in  a  sum  stated,  and  tliese 
several  sums  he  demanded  should  be  allowed  as  a  set-off  or 
counterclaim  against  the  demand  of  the  plaintiff. 

On  the  trial  the  plaintiff  proved  the  contract  and  proceeded 
to  give  evidence  in  detail  of  what  he  had  done  under  it.  It 
was  claimed  by  the  defendant  that  the  plaintiff  had  not  com- 
plied with  the  contract  in  several  respects,  but  the  principal 
ground  ol  objection  was  that  the  plaintiff  had  not  comj)lied 
with  the  contract  in  respect  to  the  floor  of  the  basement. 
Tlie  plaintiff  insisted  that  he  had  complied  witli  the  contract 
in  that  respect,  and  proof  was  given  as  to  a  demand  upon  the 
architect  f<jr  a  certificate,  which  was  refused. 

It  is  claimed  that  no  question  having  been  raised  until  the 
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oonclusion  of  the  plaintiff's  evidence  as  to  the  sufBciency  of 
the  complaint  upon  the  point  of  the  architect's  certificate,  and 
the  trial'having  proceeded  npon  the  issue  whether  the  work 
had  been  actually  completed,  without  objection,  it  was  then 
too  late  to  raise  the  question  of  the  sufficiency  of  the  com- 
plaint in  that  respect.  The  court  might  very  well  have  per- 
mitted an  amendment,  but  no  application  to  amend  was  made, ' 
and  we  think  it  was  not  too  late  to  raise  the  objection  at  the 
conclusion  of  the  plaintiff's  case.  At  least  it  was  in  the  dis- 
cretion of  the  court  to  entertain  it  at  that  stage  of  the  trial. 

But  we  think  that  the  court  erred  in  dismissing  the  complaint 
for  a  different  reason.  The  defendant's  counsel  on  his  cross- 
examination  of  the  plaintiff,  proceeded  to  examine  him  on  new 
matter  not  involved  in  his  direct  examination,  to  sustain  his 
counterclaim.  He  called  out  the  fact  that  the  defendant  had 
given  the  plaintiff  notice  under  the  fourth  section  of  the  con- 
ti-act,  and  had  proceeded  thereunder  to  complete  the  contract. 
By  so  doing  the  provision  requiring  the  architect's  certificate 
was  rendered  inapplicable.  The  object  of  that  provision  is 
to  furnish  to  the  owner  of  the  building,  when  called  upon  to 
pay  the  contract  price  of  the  work,  authentic  evidence  that 
the  work  to  be  certified  has  been  perf onned.  When  the  owner 
himself  proceeds  under  the  contnict  to  complete  the  work  he 
needs  no  architect's  certificate  to  apprise  him  whether  the 
contractor  has  performed  his  contract.  The  owner  does  the 
work  left  undone  by  the  contracter,  and  the  contract  pro- 
vides how,  in  that  case,  the  expense  shall  be  adjusted  as 
between  him  and  the  contractor.  It  is  to  be  deducted  from 
the  amount  unpaid  in  the  contract,  and  that  amount  the  owner 
is  assumed  to  know.  Where  the  contractor  in  such  case  sues 
for  any  installment,  it  is  open  to  the  owner  to  show  how  much 
he  has  expended  in  completing  tlie  work,  and  what  allowances 
ought  to  be  made  for  defective  work^  or  any  matter  going  in 
reduction  of  the  claim  made.  The  complaint  was  defective  in 
omitting  suitable  allegations  for  this  cause  of  action.  But  the 
plaintiff  asked  to  go  to  the  jury  upon  this  ground,  and  the 
trial  judge  put  the  nonsuit  exclusively  upon  the  ground  that 
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the  complaint  failed  to  aver  that  a  certificate  was  unreasonably 
refused.  "We  think  this  issue  as  to  the  completion  of  the 
work  by  the  defendant,  having  been  opened  by  the  counsel  for 
the  defendant,  and  it  appearing  from  his  evidence  that  no  cer- 
tificate was  necessary  to  enable  the  plaintifE  to  recover  the  dif- 
ference between  the  last  installment  and  the  amount  expended 
by  the  defendant  in  completing  the  work,  the  complaint  should 
not  have  been  dismissed  upon  the  ground  upon  which  the 
motion  was  granted,  but  that  the  case  should  have  gone  to  the 
jury  upon  the  issue  so  litigated. 

The  judgment  should  be  reversed  and  a  new  trial  granted* 

All  concur. 

Judgment  reversed. 


Ain)REs  "W.   Ketcham  et  al..  Respondents,  v.  Heney 
Newman  et  al..  Appellants. 

Defendants,  being  about  to  erect  a  building  in  the  city  of  New  York  upon 
a  lot  adjoining  a  store  leased  and  occupied  by  plaintiffs,  which  required 
an  excavation  below  the  foundation  of  plaintiffs'  store,  entered  into  a 
contract  with  a  firm  of  professional  "shorers,"  by  which  that  firm 
agreed  "to  do  the  shoring,  sheath-piling  and  bridging  (as  required  by 
law)  that  is  necessary  to  erect "  the  building  on  defendants'  lot,  and  to  be- 
responsible  for  any  accident  by  improperly  doing  the  w^ork.  Said  firm,  as 
plaintiffs'  evidence  tended  to  show,  without  their  permission  and  against 
their  protest,  entered  upon  their  premises,  broke  through  the  walls, 
inserted  needle  beams,  and  occasioned  serious  damage  to  their  stock  of 
goods.  It  did  not  appear  that  defendants  gave  any  directions  to  the 
contractors,  advised  the  entry,  or  had  any  knowledge  of  the  circum- 
stances under  which  the  ktter  entered  upon  plaintiffs'  premises  In  an 
action  of  trespass  the  trial  court  cliarged  that  if  plaintiffs  gave  no 
license  to  the  contractors  defendants  were  liable  for  the  injury.  Ileld^ 
error ,  that  defendants  had  a  lawful  right  to  make  the  excavation,  and 
no  duty  rested  upon  them  to  protect  plaintiffs'  building  save  as  imposed 
by  the  act  of  1855  (Chap.  6,  Laws  of  1855),  which  requires  lot  owners  in 
said  city  proposing  to  excavate  their  lots  to  a  depth  of  more  than  ten 
feet  to  protect,  at  their  own  expense,  a  wall  on  adjacent  premises  at  or 
near  the  boundary  line  * '  if  afforded  the  necessary  license  to  enter  on  the 
adjoining  land  and  not  otherwise  j "  that  the  contractors  were  not 
authorized  by  the  contract  to  enter  plaintiffs'  premises  without  permis- 
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sion,  but  were  simply  employed  to  discharge  the  obligation  imposed 
upon  defendants  by  said  act,  which  required  consent  as  a  prerequisite 
to  such  entry. 

(Argued  January  23,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  6, 1893,  which  affirmed 
a  judgment  in  favor  of  plaintiflEs  entered  upon  a  verdict  and 
also  affirmed  an  order  denying  a  motion  directed  by  the 
court. 

This  was  an  action  of  trespass. 

The  plaintiffs  were  wholesale  merchants  and  lessees  of  the 
first  floor  and  basement  of  No.  632  Broadway,  Kew  York 
cit}',  where  they  conducted  the  business  of  the  sale  of  milUnery 
goods.  The  defendants  owned  the  adjacent  lot  on  the  south, 
and  being  about  to  erect  a  new  building  thereon,  uj)on  a  plan 
which  required  their  lot  to  be  excavated  twenty-two  feet 
below  the  curb,  entered  into  a  written  contract  with  the  firm 
of  F.  &  S.  E.  Goodwin,  2)rofessional  sharer^s^  whereby  that 
firm  agreed  as  follows  : 

"  We  agree  to  do  the  shoring,  slieath-piling  and  bridging 
{as  required  by  lato)  that  is  necessary  to  erect  buildings  Nos. 
028  and  630  Broadway,  running  through  to  Crosby  street. 
Do  the  work,  according  to  plans  and  specifications,  for  the  sum 
of  one  thousand  one  hundred  and  seventy-five  dollars,  work  to 
commence  at  once  when  ready,  SljlT5;  also  agree  to  be 
resj)onsible  for  any  accident  by  improperly  doing  the  work." 

The  foundation  of  the  southern  wall  of  the  building  occu- 
l)ied  by  plaintiffs  was  nine  feet  below  the  surface,  and  unless 
shored  up  in  some  way  during  the  progress  of  the  excavation 
on  the  defendants'  lot,  the  wall  would  naturally  be  under- 
mined and  would  i)robably  fall.  The  contractors  entered  upon 
the  premises  occupied  by  the  plaintiffs  and  inserted  needle 
beams  in  the  basement  of  the  building,  breaking  the  wall  for 
that  purpose,  and  occasioned  serious  damage  to  the  stock  of 
goods  of  the  plaintiffs,  from  dirt,  and  their  exposure  to  damp- 
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ness,  and  greatly  hindered  tliem  in  the  transaction  of  tlieir 
business.  Tliere  was  conflicting  evidence  upon  the  question 
whether  the  contractors  obtained  permission  from  the  plain- 
tiffs to  enter  the  premises  for  the  purpose  of  shoring  up  the 
wall.  The  plaintiflEs  denied  that  such  permissioii  was  given, 
and  they  gave  evidence  tending  to  show  that  they  protested 
against  such  entry,  and  that  the  contractors,  in  defiance  of 
their  protest,  invaded  their  premises  and  committed  the  tres- 
j^^sses  of  which  they  complain. 

On  the  part  of  the  defendants  one  of  the  contractors  testi- 
fied in  substance  that  before  commencing  the  work  he  informed 
one  of  the  plaintiffs  that  he  was  employed  to  do  the  shoring, 
and  pointed  out  what  was  necessary  to  be  done,  and  that  he 
consented  that  the  witness  might  proceed  with  the  work.  The 
judge  submitted  to  the  jury  the  question  wliether  such  consent 
was  given,  and  charged  them  that  if  consent  was  given  the 
plaintiffs  could  not  recover  in  this  action.  It  was  conceded 
tliat  the  Goodwins  were  independent  contractors,  and  the 
judge  so  charged  the  jury.  It  was  sliown  that  they  had  large 
experience  in  this  kind  of  work,  and  their  competency  was 
not  questioned.  One  of  the  contractors  testified  that  he  had 
forty  years'  experience,  and  he  further  testified  :  "  I  know  of 
no  other  way  in  which  I  could  have  shored  up  that  brick  >^'all 
than  the  way  which  was  employed."  It  does  not  appear  that 
the  defendants  gave  any  directions  to  the  contractors  during 
the  i)rogTes8  of  the  work,  or  that  they  had  any  knowledge  of 
the  circumstances  under  which  they  entered  the  plaintiffs' 
premises,  or  whether  such  entry  was  with  or  without  the 
license  of  the  plaintiffs.  Their  connection  with  the  transac- 
tion commenced  and  ended,  so  far  as  appears,  with  the  makuig 
of  the  written  contract  above  given,  except  that  one  of  the 
plaintiffs,  after  the  work  had  progressed  for  some  time,  asked 
one  of  the  defendants  to  intercede  with  the  contractors  to  do 
tlie  work  in  a  way  which  would  cause  them  less  inconvenience, 
wliich  he  promised  to  do.  The  defendants  neither  employed 
nor  had  any  control  of  the  men  engaged  in  the  work.  They 
were  employed  and  paid  by  the  contractors. 
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The  court  charged  the  jury  that  if  the  plaintiflEs  gave  no 
liaense  to  the  contractors  to  enter  the  premises  to  do  this 
work  the  defendants  were  liable  for  the?  injury  sustained  by 
the  plaintiffs. 

Nathaniel  Myers  for  appellants.  The  plaintiffs'  building^ 
was  not  entitled  to  be  supported  by  defendants'  land.  {Rad- 
cliffe  y.  Maycn^  ete.^  4  N.  Y.  203.)  It  was  error  for  the  court 
to  charge  the  jury  that  although  they  should  find  that  plaip- 
tiffls  had  consented  to  the  entry  by  Goodwin,  and  to  his  insert- 
ing the  needles,  still  their  verdict  should  be  for  plaintiffs  if 
they  found  that  Goodwin  did  his  work  negligently.  {B^iUer 
V.  Townsend,  126  N.  Y.  105  ;  Wyllie  v.  Palmer,  137  id. 
257;  McCafferty  v.  S.  i).,  etc.,  R,  R,  Co,,  61  id.  178;  Kinff 
V.  N,  T.  a  R.  R.  Co.,  ^^  id.  181.)  In  no  view  could  the 
damages  sustained  by  the  shoring  up  of  plaintiffs'  wall  have 
been  more  than  nominal.  The  General  Term  erred  in  not 
exercising  its  power  of  review  on  the  question  of  fact  as  to 
the  excessiveness  of  the  verdict  raised  by  the  motion  for  a 
new  trial.  The  General  Term  erred  in  the  law  on  this  point, 
and,  therefore,  failed  to  review  the  facts.  This  was  error. 
{Kaare  v.  T,  S.  &  L  Co,,  139  X.  Y.  369.) 

Eugene  S.  Ives  for  respondents.  The  defendants  are  liable 
for  the  acts  of  the  persons  who  committed  the  trespass. 
(Toxon  of  Pierrepont  v.  Loveless,  72  N.  Y.  211  \  A.  <&  JF. 
R.  R,  Co.  V.  Klmlerly,  87  Ga.  161.)  The  claim  of  the 
appellants  to  the  effect  that  the  defendants  had  a  right  to 
enter  upon  the  premises  of  the  plaintiffs  without  permission 
is  not  sound.  {JoJmsan  v.  Oppenhelm,  55  N.  Y.  286.)  The 
court  properly  excluded  the  paper  stated  by  the  counsel  for 
the  defendants  to  be  a  general  assignment  for  the  benefit  of 
creditors  by  two  of  the  plaintiffs  to  William  A.  Merrill,  dated 
October  20,  1884.  It  does  not  appear  to  have  been  proved 
and  is  not  a  part  of  the  case ;  but  even  if  it  had  been  proved 
to  be  what  the  counsel  stated  it  was,  its  exclusion  was  proper, 
(Rxdhy  V.  C.  F.  J.  Co.,  52  Hun,  492.) 
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Andrews,  Ch.  J.  The  entry  by  the  contractors  upon  the 
premises  without  the  license  and  against  the  protest  of  the 
plaintiflEs  was  a  trespass,  and  rendered  them  liable  for  the 
damages  sustained  by  the  plaintiffs  to  their  possession  and  to 
the  merchandise  in  the  store  resulting  from  the  unlawful 
entry.  The  liability  would  extend  also  to  any  person  who 
advised  or  directed  the  unlawful  acts.  It  was  upon  this  prin- 
ciple that  the  court  charged  the  jury  that  the  def e^ants  were 
liable  if  the  entry  was  without  the  license  of  the  plaintiflEs. 
The  court  regarded  the  contract  made  by  the  defendants 
with  the  contractors  as  in  law  a  direction  by  tliem  to  the 
contractors  to  commit  the  trespass  complained  of.  If  this 
view  is  well  founded  there  was  no  error  in  the  charge. 
But  we  are  of  the  opinion  that  the  construction  placed 
upon  the  contract  by  the  trial  judge  is  not  warranted. 
The  Goodwins  were  independent  contractora.  This  was 
so  ruled  by  the  court  on  the  trial  and  was  conceded  on 
the  argument  here.  This  fact  is  only  important  to  exclude 
any  liability  founded  on  the  ordinary  relation  of  master  and 
servant.  Where  this  relation  exists  the  master  may  be  liable 
for  the  wrongful  act  of  the  servant,  although  committed  with- 
out his  authority  and  even  in  violation  of  his  instructions, 
provided  it  was  committed  in  the  business  of  the  master  and 
within  the  scope  of  the  servant's  employment.  {Iliggins  v. 
Watervliet  Turnpike  Co.,  46  N.  Y.  23.) 

But  where  a  trespass  has  been  committed  upon  the  rights 
or  property  of  another,  by  the  advice  or  direction  of  a 
defendant,  it  is  wholly  unimportant  what  contractual  or  other 
relation  existed  between  the  immediate  agent  of  the  wrong 
and  the  person  sought  to  be  charged.  The  latter  cannot 
shelter  himself  under  the  plea  that  the  immediate  wrongdoer 
did  the  act  in  execution  of  a  contract,  or  that  he  came  within 
the  definition  of  an  independent  contractor  as  to  the  i)erform- 
ance  of  the  woi'k  in  the  execution  of  which  the  tortious  act 
was  committed.  If  he  ad^'iBed  or  directed  the  act  his 
liability  is  established. 

The  contract  entered  into  l>etween  the  defendants  and  the 
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contractors  did  not,  as  we  construe  it,  authorize  the  contract- 
ors to  commit  a  trespass  upon  the  premises  of  the  plaintiffs. 
In  construing  tlie  contract  it  is  important  to  consider  the  situa- 
tion. The  defendants  were  about  to  tear  down  the  old  build- 
ing on  their  premises,  and  erect  a  new  one  according  to  plans 
which  required  an  excavation  of  their  lot  to  the  depth  of  22 
feet.  They  had  a  lawful  right  to  make  the  excavation.  The 
excavation  would  probably  endanger  the  adjacent  wall  of  the 
building  of  the  plaintiffs.  No  common-law  duty  was  imposed 
upon  the  defendants  to  shore  up  or  protect  the  wall  from 
injury.  The  building  of  the  plaintiffs  had  no  easement  of 
support  by  the  land  of  the  defendants.  The  rule  of  the  com- 
mon law  ])la<.*ed  the  burden  of  protecting  the  wall  from  injury 
from  the  excavation  upon  the  ownei-s  of  the  wall.  The 
defendants  were  bound  only  to  the  exercise  of  reasonable  care 
in  making  the  excavation,  doing  no  unnecessary  damage. 
{Dorr iff/  V.  Rapp^  72  N.  Y.  308  and  cases  cited.)  Under 
the  common  law  they  had  no  right  to  enter  upon  the  prem- 
ises of  the  plaintiffs  to  shore  up  the  wall,  nor  would  they 
have  been  under  any  duty  to  do  so,  even  if  they  were  i>er- 
mitted  by  the  owners  of  adjacent  premises.  The  legislature, 
recognizing  the  hardships  imposed  upon  owners  of  improved 
property  by  the  rule  of  common  law,  intervened  by  the  act, 
chap.  6  of  tlie  Laws  of  1855,  as  to  the  cities  of  New  York 
and  Brooklyn.  By  that  act  the  duty  was  imposed  upon  lot 
owners  proposing  to  excavate  their  lots  to  the  depth  of  more 
than  ten  feet  below  the  curb,  to  protect  at  their  own  expense 
a  wall  on  or  near  the  boundary  line  of  adjacent  pi-emises  from 
injury  from  such  excavation,  '*  if  afforded  the  necessary  license 
to  enter  on  the  adjoining  land,  and  not  otherwise."  The  con- 
tract between  the  defendants  and  the  contractors  was  made 
under  this  condition  of  the  law\  The  defendants  contemplated 
an  excavation  on  their  lot  more  than  ten  feet  in  depth.  The  law 
of  1 885  cast  upon  them  the  duty  to  protect  the  wall  on  the  lot 
of  the  plaintiffs,  "  if  afforded  the  necessary  license  to  enter " 
for  that  purpose.  The  defendants  made  the  contract,  as  is  to 
be  inferred,  without  having  obtained  the  ])ermi8sion  of  the 
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plaintifis  to  enter  upon  their  premises,  but  upon  the  assump- 
tion that  the  permission  would  be  given.  The  contractors 
bound  themselves  to  do  the  shoring  "  as  required  by  law." 
They  were  not  authorized  by  the  contract  to  enter  the  adja- 
cent premises  without  permission  of  the  owners  and  occupants. 
It  was  necessarily  implied  that  they  were  employed  to  dis- 
charge the  obligation  imposed  upon  the  defendants  by  the  act 
of  1855,  and  it  was  a  prerequisite  that  the  consent  of  the 
owners  or  occupants  should  be  obtained  before  entry  could  be 
lawfully  made.  The  defendants  neither  in  terms  authorized 
an  entry  by  the  contractors  as  trespassers,  nor  can  such  inten- 
tion be  presumed.  On  the  contrary,  the  contractors  were  to 
act  '•  as  required  by  law."  It  would  have  been  a  complete 
answer  to  a  claim  by  the  defendants  for  a  breach  of  the  con- 
tract by  the  contractors,  that  the  latter  were  unable  to  obtain 
the  permission  of  the  plaintiffs  to  enter  the  premises  to  do  the 
work  required,  and  that  it  could  not  have  been  done  without 
such  entry.  If  there  was  any  evidence  that  the  defendants 
advised  or  directed  the  trespass,  other  than  that  funiished  by 
the  contract,  it  should  have  been  submitted  to  the  jury. 
There  was  none  to  justify  a  ruling  as  matter  of  law  that  in 
the  absence  of  a  license  to  enter  the  defendants  were  liable. 

We  think  the  trial  judge  erred,  and  that  the  judgment 
below  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

AH  concur. 

Judgment  reversed. 

Henrietta  W.  Wood,  Appellant,  v.  Horace  G.  Young,  as 
Executor,  etc..  Respondent. 

The  duty  rests  upon  a  party  receiving  money  for  the  use  of  another  to 
pay  it  over  as  soon  as  received,  or,  at  least,  within  a  reasonable  time, 
and  an  action  is  maintainable  by  the  latter  to  recover  the  same  without 
demand. 

It  9eem»  that  in  the  case  of  an  attorney  who  has  collecttHl  money  for  a 
client,  the  Statute  of  limitations  begins  to  run  against  the  latter*s  cause 
of  action  from  the  time  he  has  knowledge  of  the  collection. 
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Plaintiff  executed  to  her  half-brother  C,  defendant's  testator,  a  power  of 
attorney,  authorizing  him  to  collect  the  amount  of  an  insurance  policy 
held  by  her  upon  the  life  of  her  deceased  husband.  C.  collected  the 
amount,  and  without  the  consent  of  plaintiff  appropriated  it  to  his 
own  use,  and  never  paid  the  same  or  any  part  thereof  or  accounted 
to  her  therefor.  On  reference  of  a  claim  for  the  amount  it  appeiired 
that  for  more  than  ten  years  before  the  presentation  of  the  claim,  plain- 
tiff supposed  and  believed  C.  had  received  the  money,  but  that  she  never 
demanded  the  same.  Held,  that  the  claim  was  properly  dismissed  on 
the  groimd  that  it  was  barred  by  the  Statute  of  Limitations;  that  no 
trust  or  fiduciary  relation  existed  between  the  parties  growing  out  of 
their  relationship,  which  required  a  demand  or  actual  knowledge  of 
the  facts  by  plaintiff  before  the  right  of  action  accrued;  and  that  the 
only  legal  relation  between  the  parties  was  that  of  debtor  and  creditor. 

(Argued  January  24,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  12,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  of  Special  Term 
confirming  tlie  report  of  a  referee. 

This  was  a  reference  under  the  statute  of  a  disputed  claim 
presented  by  plaintiff  to  defendant  as  executor  of  the  will  of 
Thomas  Cornell,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F.  L,  Westbrook  for  appellant.  The  referee  should  have 
found  the  conclusions  of  law  proposed  by  the  plaintiff,  that 
the  action  is  not  barred  by  the  Statute  of  Limitations ;  that 
the  Statute  of  Limitations  did  not  begin  to  run  against  the 
plaintiff  until  the  demand  made  for  the  money  in  September, 
1892,  and  that  plaintiff  is  entitled  to  recover  the  money  so 
collected  by  Thomas  Cornell.  {People  v.  Gilbert^  18  Johns. 
228 ;  WUcox  v.  Fitch,  20  id.  472 ;  U.  S.  v.  Thompson,  98  U. 
S.  486;  mdbert  v.  Clark,  128  N.  Y.  297 ;  Code  Civ.  Pro. 
§§  381,  413 ;  Andrews  v.  Moller,  37  Hun,  482 ;  Comby  v. 
Smith,  78  Mo.  41 ;  Lewis  v.  Mason,  84  Va.  731 ;  Street  v^ 
(Majmian,  29  Ind.  142 ;  Wood  on  Limitations,  85,  87,  88.> 
The  conclusion  of  law  of  the  referee  that  this  action  is  barred 
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by  tlie  six  years'  limitation  of  the  statute  is  not  only  wrong 
for  the  reason  that  it  is  an  action  on  a  sealed  instrument,  but 
for  the  reason  that  even  if  it  is  based  on  an  implied  promise 
arising  outside  of  the  instrument  it  comes  within  the  provis- 
ions of  section  410  of  the  Code  of  Civil  Procedure.  {Bigelow 
V.  Bemis,  2  Allen,  496 ;  Acler  v.  Acker,  81  K  Y.  143,  148 ; 
Peoj>le  V.  French,  31  Hun,  618  ;  Patterson  v.  Gai7ies,  6  How. 
[Ur.  S.]  601,  602;  Rathhum  v.  IngalU,  7  Wend.  320 ;  Wood 
V.  Jiahe,  96  K  Y.  426 ;  Jieitz  v.  Beits,  80  id.  543  ;  Code 
Crini.  Pro.  §  410.)  If  it  should  be  argued  by  respondent  that 
Cornell,  having  converted  the  plaintiff's  money  to  his  own  use, 
and  that  made  him  liable  to  an  action  for  trover  and  conver- 
sion, and  that  in  such  ac*tionsthe  Statute  of  Limitations  begins 
to  run  at  the  time  of  the  convei-sion,  whether  or  not  plaintiff 
knew  of  the  conversion,  we  answer  :  This  action  is  for  a 
breach  of  contract,  and  the  rule  in  trover  or  conversion  does 
not  apply.  {Lamb  v.  Clark,  5  Pick.  193.)  The  Statute  of 
Limitations  did  not  begin  to  run  in  favor  of  Cornell  or  his 
estate  until  the  demand  made  for  the  money  received  by  him 
for  the  policy  of  insurance,  for  the  reason  that  he  was  a  bailee 
or  depositary  of  it.  {Payne  v.  Gardiner,  29  N.  Y.  146,  172 ; 
Bomjhton  v.  Flint,  74  id.  476, 482  ;  Van  Allen  v.  Bayxk,  52  id. 
1  ;  Baker  v.  Bank,\00  id.  33  ;  Holmes  v.'  Gilman,  138  id.  376.) 
This  action  was  not  barred  by  the  Statute  of  Limitations  for  the 
reason  that  Cornell  was  a  trustee  of  an  express  trust.  (  Urann 
V.  Coates.  109  Mass.  585  ;  King  v.  Mackellar,  109  N.  Y.  215  ; 
VoinfitocFH  Appeal,  55  Conn.  214,  221  ;  llamer  v.  Sidway, 
12  X.  Y.  549,  550;  Zainbv,  Clark,  5  Pick.  197;  MiUs  v. 
Mllh,  115  X.  Y.  80.)  The  referee  held  that  Cornell  was  a 
mere  collecting  agent,  and  that  in  such  case  the  statute  begins 
to  run  when  the  money  was  received,  and  the  remedy  to 
recover  it  was  barred  in  six  years  from  that  time.  This  was 
error.  {Taylor  v.  Bates,  5  Cow.  376  ;  Ilays  v.  Stone,  7  Hill, 
131 ;  Stocking  v.  Runt,  3  Den.  276 ;  Gilman  v.  Cutis,  23  N. 
H.  376 ;  State  v.  Clark,  7  Ind.  468 ;  Patterson  v.  Gairies,  6 
How.  [IT.  S.]  601 ;  //.  /.  Co.  V.  Alger,  54  X.  Y.  177;  Bork 
V.  Martin,  132  id.   285.)     Any  competent  evidence  which 
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tends  to  show  that  the  debt  is  unpaid  is  admissible  for  that 
purpose.  {Jdckson  v.  Sackett^  7  Wend.  94 ;  Head  v.  Read^ 
46  Penn.  St.  239 ;  MorriB  v.  WadswortK,  17  Wend.  103 ; 
Bean  v.  Tonnelle^  94  N.  Y.  385,  386 ;  Walker  v.  RoJmisoix^ 
136  Mass.  280  ;  Felon  v.  DicTceraon^  10  id.  207 ;  Mullen  v. 
Whipple,  1  Gray,  323.) 

A,  T,  Clearwater  for  respondent.  The  plaintiffs  claim  is 
barred  by  the  Statute  of  Limitations.  {Mills  v.  Mills,  115 
N.  Y.  80 ;  Stacy  v.  Graham,  14  id.  492 ;  In  re  Cole,  34 
Hun,  320  ;  Coinpton  v.  Elliott,  16  J.  &  S.  211 ;  Diefenthaler 
V.  Mayor,  etc..  Ill  N.  Y.  331 ;  Sheldon  v.  Sheldon,  133  id.  1 ; 
Thatcher  v.  II,  C.  Assn,,  126  id.  507  ;  Hickok  v.  Ilickok,  13 
^*Barb.  632  ;  Zi7/i^  v.  Iloyi,  5  Hill,  395 ;  Carr  v.  ThompRon, 
87  N.  Y.  160;  A7/i5'  v.  2fa€kellur,  109  id.  215 ;  Bronson  v. 
Munson,  29  Hun,  54 ;  Lammer  v,  Stoddard,  103  N.  Y.  672 ; 
Bruce  Y.TlUon,  25  X.  Y.  194,  198;  Lire  Xe'Mey,  ^:>  \^. 
382.)  The  case  is  not  within  the  exception  of  the  provisions 
of  section  410  of  the  Code  of  Civil  Procedure.  {Howard  v. 
France,  43  N.  Y.  593;  Wheeler  v.  Warner,  47  id.  579; 
Lammer  v.  Stoddard,  103  id.  672 ;  Milh  v.  Mills,  116  id. 
80 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  Thatcher  v.  IL 
C.  Assn.,  126  N.  Y.  517 ;  Ilickok  v.  Iliclcok,  13  Barb.  632'; 
Code  Civ.  Pro.  §  829 ;  Flagg  v.  Rxider,  1  Bradf.  192 ;  Bean 
V.  To7ineh,  94  N.  Y.  581-585;  Macauley  v.  Palmer,  125 
id.  742 ;  Sheldon  v.  Sheldon,  133  id.  1-5 ;  ^e'a^  v.  Gannon, 
50  id.  345,  350 ;  Kettlewill  v.  Ifrtif^^^^^  L.  R.  [21  Ch.]  704 ; 
2  Pom.  Eq.  Juris.  40,  §§  595,  596,  606.)  Particularly  is  the 
statute  applicable  to  such  cases  as  the  one  at  bar,  in  which 
the  party  having  knowledge  of  all  the  facts  is  dead,  and  the 
mouths  of  his  legatees  are  closed  by  the  provisions  of  section 
829  of  the  Code  of  Civil  Procedure.  {U.  S,  v.  Wiley,  11 
Wall.  508,  513;  Spring  v.  Gray,  5  Mass.  523;  Philip  v. 
Pope,  10  B.  Mon.  163;  McCarty  v.  White,  21  Cal.  495; 
Dickinson  v.  McCamy,b  Ga.  486;  McClung  v.  Sdliman,  3 
Pet.  [U.  S.]  270  ;  Gantierw  Franklin,  1  Tex.732  ;  Gorm/in  v. 
Judge  of  N*'waggo  Clrntlt,  27  Mich.  138  ;  R<H}erts  v.  Pilloic, 
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Hemp.  624 ;  U.  S.  v.  Wililer,  13  "Wall.  251 ;  TeacMe  v. 
Gihon,  8  Md.  70;  Croker  v.  Cleman,  23  Ala.  296 ;  Flatt  v. 
Noriham^  5  Mas8.  95 ;  Bailey  v.  Carter^  7  Ired.  [N.  C]  Eq. 
282;  IlovemU.  Lord  Anesley,  2  Sch.&  Lef.  607,  629 ;  Wllr 
helm  V.  Caylor^  32  Md.  151 ;  Ayer  v.  Stuart^  14  Minn.  97  ; 
Bodye  v.  jE  //^t*.  6(9.,  12  Gray,  65 ;  Long  worth  v.  Hunt^  1 1 
Ohio,  194,  201;  2  Story's  Eq.  Juris.  §  1520;  Harris  v. 
Saunders,  4  B.  &  C.  411 ;  Bcatty  v.  Burns,  8  Cranch,  98; 
Chivdey  v.  Bond,  4  Md.  105  ;  Ilarcourt  v.  TFAe^,  28  Beav. 
303;  McDonald  v.  TFAi^^,  11  H.  L.  Cas.  750;  //m^  v. 
Ellison,  32  Ala.  173;  Ilairdin  v.  Mebane,  1  Jones  [N.  (\] 
Eq.  18 ;  Wilson  v.  Anthony,  19  Ark.  16  ;  J.^^'^^^  v.  Hooper, 
28  Ala.  634  ;  Palrner  v.  Malo^xe,  1  Heisk.  549  ;  iV^i^  Albany 
V.  iJ/^/'A^?,  11  Wall.  96  ;  i?a%6V-  v.  Badger,  2  Cliff.  C.  C.  137 ; 
Mobley  V.  Cureton,  2  S.  C.  140 ;  Havens  v.  Patterson,  43 
X.  Y.  218.) 

O'Brien,  J.  The  plaintiff  is  the  half  sister  of  Thomas 
Cornell,  who  died  in  the  month  of  March,  1890,  leaving  a 
will  of  which  the  defendant  is  the  executor.  On  the  26tli  of 
September,  1892,  the  plaintiff  presented  the  claim  which  is 
the  subject  of  this  controversy  against  his  estate  to  the  execu- 
tor, in  which  she  demanded,  as  her  due,  the  sum  of  $5,000, 
with  interest  thereon  from  the  lirst  day  of  April,  1876.  The 
claipi  was  disputed  by  the  executor  and  referred  under  the  stat- 
ute applicable  in  such  cases,  and  the  referee  dismissed  the  claim 
upon  the  ground  that  it  was  barred  by  the  Statute  of  Limita- 
tions. His  report  was  confirmed  by  the  court  and  the  judg- 
ment entered  thereon  affirmed  at  the  General  Term.  The 
facts  upon  which  the  decision  rests  are  not  disputed,  and  the 
only  question  presented  is  one  of  law  with  respect  to  the  aj)i)li- 
cation  of  the  statute  to  these  facts.  On  the  25th  of  Feljru- 
ary,  1871,  the  plaintiff  insured  her  husband's  life  for  $5,000, 
payable  to  her  upon  liis  death.  He  died  on  the  29tli  of  Janu- 
ary, 1876,  and  proofs  of  death  were  iiled  and  the  policy,  hav- 
ing matured,  and  the  claim  perfected  she  was  entitle<l  to  receive 
tlie  amount  from  the  insurance  company.     On  the  26th  of 
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February,  1876,  the  plaintiff  executed  to  the  deceased  a  power 
of  attorney  authorizing  him  to  demand  and  receive  from  the 
company  the  moneys  due  her  under  tlie  poUcy,  and  tliey 
were  actually  paid  to  him  on  the  15th  of  April  following, 
namely,  the  sum  of  $5,298.45.  The  referee  has  found  that 
the  deceased  knew  that  the  sum  so  received  by  him  belonged 
to  the  plaintiff,  and  that  for  more  than  ten  years  prior  to  the 
presentation  of  her  claim  the  plaintiff  supposed  and  believed  that 
her  brother  had  collected  and  received  the  money.  There  are 
also  special  findings  to  the  effect  that  during  all  the  time  from 
the  receipt  of  the  money  to  the  death  of  the  testator,  the  plain- 
tiff and  her  brother  resided  in  the  same  county  within  about 
eight  miles  of  each  other ;  that  their  relations  were  cordial 
and  intimate,  frequently  visiting  each  other,  but  that  the  plain- 
tiff never  demanded  of  tlie  deceased  the  money  so  collected 
by  him  for  her.  It  is  then  found  that  the  deceased,  without 
the  consent  of  the  plaintiff,  appropriated  the  avails  of  the 
policy  collected  by  him  to  his  own  use,  and  never  paid  over 
the  same  nor  any  part  thereof  to  her,  nor  accounted  to  her 
therefor.  The  proof  at  the  trial  showed  that  the  deceased, 
upon  receiving  the  money,  deposited  the  same  to  his  own 
credit  in  a  bank  where  his  business  M^as  done,  and  that  about 
the  same  time  the  deceased  paid  certain  notes,  drafts  or  other 
obligations  of  plaintiff's  husband,  upon  some  of  which  he 
was  liable  as  indorser,  amounting  to  a  larger  sum.  There  is  no 
finding  or  proof  that  the  plaintiff  ever  consented  to  this  use 
of  the  money,  so  that-  the  liability  of  the  defendant,  as  the 
representative  of  the  estate,  nnist  be  determined  upon  the 
facts  as  found. 

By  section  382  of  the  Code  an  action  upon  a  contract  obliga- 
tion or  liability,  express  or  implied,  except  a  judgment  or 
sealed  instrument,  is  barred  after  the  lapse  of  six  years  from 
the  time  when  the  cause  of  action  accrued.  By  section  410, 
wherever  a  demand  is  necessary  to  entitle  a  party  to  maintain 
the  action,  the  statute  begins  to  run  only  from  the  time  of  the 
demand,  except  with  respect  to  certain  cases  mentioned  in  tlie 
first  subdivision  of  the  section,  as  to  which  the  statute  begins 
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to  run  from  the  time  when  the  j^erson  having  tlie  right  to 
make  the  demand  has  actual  knowledge  of  the  facts  upon 
which  the  right  depends.  If,  upon  the  receipt  by  the  deceased 
of  the  money  and  the  deposit  by  him  of  the  same  to  his  credit 
in  the  bank,  the  plaintiff  could  have  maintained  an  action  for 
its  recovery  at  once,  and  without  any  demand  wliatever,  tllen 
the  decision  of  the  referee  was  clearly  correct  and  this  appeal 
cannot  be  sustained.  Tlie  learned  counsel  for  the  plaintiff 
contends  with  much  earnestness,  in  an  argument  that  shows 
great  care  and  research  in  its  preparation,  that  some  trust  or 
fiduciary  relation  existed  between  the  parties  growing  out  of 
their  relationship  to  each  other,  and  from  the  nature  of  tlie 
transaction,  which  required  a  demand  to  be  made,  or  at  least 
actual  knowledge  of  the  facts  upon  which  that  right  depended, 
before  the  right  to  maintain  the  action  was  complete.  But 
after  a  careful  consideration  of  the  authorities  cited,  and  of  all 
the  reasons  urged  in  support  of  his  theory  of  the  case,  we  are 
of  the  opinion  that  his  position  cannot  be  sustained. 

The  facts  of  the  case  establish  no  other  legal  relations 
between  the  parties  than  that  of  debtor  and  creditor.  The 
<lecea6ed  had  received  from  tlie  insurance  company  moneys 
that  belonged  to  the  plaintiff  by  her  direction  and  authority. 
It  was  the  ordinary  case  of  the  receipt  of  money  by  one  to 
And  for  the  use  of  another,  in  which  the  duty  rests  upon  the 
party  receiving  the  money,  from  the  moment  of  its  receipt,  to 
pay  it  over  to  the  party  for  whose  use  it  was  received.  It  was 
the  plaintiff's  money.  The  deceased  had  no  lien  upon  it  — 
no  right  to  retain  it,  nor  any  trust  duty  to  discharge  in  respect 
to  it.  The  law  imposed  upon  him  the  obligation  to  pay  it  over 
to  the  plaintiff  as  soon  as  received,  or  at  least  within  a  reason- 
able time.  There  was  nothing  in  the  circumstances  under 
which  the  money  came  to  the  hands  of  the  testator  from  which 
the  right  or  duty  can  be  implied  to  hold  it  until  actually  called 
for  by  the  owner.  The  obligation  of  the  party  who  has 
received  the  money  in  such  cases  to  pay  it  over,  and  his 
liability  in  an  action  to  recover  the  same,  witliout  any  demand 
before  suit,  has  l)een  firmly  settled  by  a  long  line  of  cases  that 
SiCKELs— Vol.  XCYL         28 
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cannot  be  distinguished  from  this  by  any  sound  distinction. 
{MUls  V.  Mills,  115  N.  Y.  80 ;  Adavis  v.  OlifK  140  id.  i:>0  ; 
Sheldon  v.  Sheldon,  133  id.  1 ;  Roberts  v.  Ely,  113  id.  12  S ; 
Middleton  v.  Tioomhly,  125  id.  520  ;  DiefentliaUr  v.  Mayoi\ 
etc,  111  id.  331 ;  Jex  v.  ^axjor,eic,.  Id.  339  ;  Stacy  v.  Gro- 
ham,  14  id.  492;  Carr  v.  Thompson,  87  id.  100  ;  /u/ii/  v. 
MackeUar,  109  id.  215  ;  Lawvier  v.  Stoddard,  103  id.  (172 : 
//ir^  NeUley,  95  id.  382;  Z^7Z/Vi  v.  //byiJ,  5  Hill,  SIK") ; 
//i(?i<>A  V.  Hickoh,  13  Barb.  032.) 

The  case  of  an  attorney  at  law  or  a  foreign  factor  is,  per- 
haps, an  exception  to  this  general  rule.  An  attorney  at  law  lias 
a  lien  upon  the  funds  of  his  client  collected  in  his  professional 
capacity.  By  the  common  law  he  was  not  subject  to  an  action 
for  moneys  so  collected  until  after  demand  and  refusal  to  ])ciy» 
except  in  cases  where  he  had  applied  the  money  to  his  own 
use,  or  otherwise  wrongfully  dealt  with  it.  {Taylor  \,  ^</M% 
5  Cowen,  376.)  When  an  attorney  has  acted  in  good  faitli 
with  respect  to  the  money  of  his  client  which  he  has  collected, 
he  should  be  protected  from  the  costs  of  a  suit  until,  upon 
demand,  he  neglects  or  refuses  to  pay.  But  if  the  client  \^:^^ 
knowledge  of  the  receipt  of  the  money  by  the  attorney,  then 
the  Statute  of  Lunitations  will  begin  to  run  from  the  time 
when  the  client  had  such  knowledge,  because  upon  that  his 
right  to  make  the  demand  may  be  said  in  such  cases  to  depend* 
{Bronson  v.  Munson,  29  Hun,  54.) 

This  exception  to  the  general  rule  is,  however,  based  upon 
reasons  that  have  no  application  to  this  case.  But  even  if  we 
could  apply  the  same  rule  governing  actions  against  an  attor- 
ney at  law,  still  the  finding  as  to  the  knowledge  by  the  plain- 
tiff of  the  receipt  of  the  money  would  set  the  statute  running 
from  that  time  and  so  defeat  the  claim. 

Our  conclusion  is  that  there  was  no  error  in  the  decision  of 
the  referee,  and  that  the  judgment  must  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Philip  IT.  Moore  et  al.,  as  Executors,  etc.,  Respondents,  v. 
The  Hanover  Fire  Insurance  Company  of  the  City  of 
New  York,  Impleaded,  etc..  Appellant. 

Where  by  a  policy  of  fire  insurance,  issued  to  the  owner  of  mortgagtMi 
premises,  loss,  if  any,  is  made  payable  to  the  mortgagee,  as  his  interest 
may  appear,  the  undertaking  «o  to  pay  is  collateral  and  dependent  upon 
the  principal  undertaking,  and  if  there  is  a  breach  of  conditions  in  the 
policy  by  the  assured,  which  by  its  terms  renders  it  void,  this  defeats  a 
recovery  thereon  by  the  mortgagee. 

Defendant  issued  to  S.  a  standard  policy  in  the  form  prescribed  by  the  act 
of  1886  (Chap.  488.  Taws  of  1886),  loss,  if  any,  payable  to  R.,  plaintiffs' 
testator,  mortgagee,  as  interest  may  appear.  The  policy  contained 
conditions  to  the  effect  that  it  would  become  void,  "unless  other- 
'  wise  provided  by  agreement,"  Indorsed  upon  the  policy  or  added 
thereto,  "if,  with  the  knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced,  or  notice  given  of  sale  of  any  property  covered  by 
this  policy  by  virtue  of  any  mortgage."  Also,  that  "no  officer,  agent 
or  other  representative  of  this  company  shall  have  power  lo  waive  any 
provision  or  condition  of  this  policy  except  such  as  by  the  terms  of  this 
policy  may  be  subject  of  agreement/'  and  as  to  those  that  they  should 
not  be  deemed  to  have  been  waived  unless  the  waiver  shall  be  written 
upon  or  attached  to  the  policy.  Also,  that  no  privilege  or  permission 
affecting  the  insurance  should  be  claimed  unless  so  written  or  attached. 
In  an  action  upon  the  policy  these  facts  appeared:  Plaintiffs  bro^ight  an 
action  to  foreclose  the  mortgage,  obtained  judgment,  and  in  pursuance 
thereof  the  premises  were  advertised  to  be  sold.  Three  days  before  the 
date  of  sale  the  building  insured  was  destroyed  by  fire.  Before  the 
commencement  of  the  foreclosure  suit  plaintiffs  informed  T.,  a  duly 
authorized  agent  of  defendant,  who,  as  such  agent,  liad  signed  the  policy, 
that  they  were  about  to  commence  such  proceedings,  and  he  agreed  that 
this  might  be  dtme  without  injuring  plaintiffs'  rights  under  the  policy. 
No  such  agreement  or  consent  wa5  indorsed  upon  or  annexed  to  the 
policy,  and  it  did  not  appear  that  T.  noted  upon  any  register  kept  by 
him  that  said  action  had  been  commenced.  S.,  the  insured,  had  knowl- 
edge of  the  foreclosure  suit  on  the  day  it  was  commenced.  Held,  that 
the  verbal  assent  of  the  agent  did  not  constitute  a  waiver  of  the  condi- 
tions; and  that  the  foreclosure  suit  and  sale  rendered  the  policy  void. 

Moore  v.  Hanover  F.  Ins.  Co,  (71  Hun,  199),  reversed. 

(Argued  January  25,  1894;  decided  February  6,  1894.) 

Appeal  from   judgment   of    the   General   Term    of    the 
Supreme  Court  in  the   Ptn^ond  judicial  department,  entered 
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upon  an  order  made  July  28, 1893,  which  affirmed  a  jpdgmeht 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiflBa  as  executors  of  Bar- 
bara C.  Eikert,  deceased,  upon  a  fire  insurance  policy  issued 
by  defendant  to  Maggie  P.  C.  Smith,  loss,  if  any,  being  made 
payable  to  plaintiffs'  testatrix  as  mortgagee. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

A.  T.  CUarvoater  for  appellant.  The  policy  was  invali- 
dated by  the  bringing  of  the  action  of  foreclosure,  and  the 
appellant  should  have  had  Judgment  at  the  trial.  {Bavmgar- 
tel  V.  P.  F".  Ins.  Co,,  136  N.  Y.  547 ;  Alien  v.  G.  A.  Co.,  123 . 
id.  6 ;  Quinlan  v.  P.  W.  Ins.  Co.,  133  id.  356 ;  Messelhack 
V.  Norman,  122  id.  583;  TFaM  v.  //.  Ins.  Co.,  73  id.  5; 
aBrien  v.  P.  Ins.  Co.,  134  id.  28 ;  Weed  v.  L.  c6  Z.  F.  Ins. 
Co.,  116  id.  106 ;  Annstrong  v.  A.  Ins.  Co.,  130  id.  560 ; 
Smith  V.  N.  Ins.  Co.,QO  Yt.  282.)  The  assured,  Maggie  P.  C. 
Smith,  having  refused  to  make  proofs  of  loss,  and  the  policy 
distinctly  requiring  that  within  sixty  days  after  the  fire,  unless 
such  time  was  extended  in  writing,  by  the  company,  the  insured 
should  render  a  statement  to  the  company,  signed  and  sworn 
to  by  her,  stating  her  knowledge  and  belief  as  to  the  time  and 
origin  of  the  fire,  her  interest,  and  that  of  all  others  in  the 
property  and  the  various  other  matters  specified  in  the  policy, 
the  plaintiffs  cannot  recover.  {E.  Lu.  Co.  v.  P.  Iiu.  Co.,  55 
N.  Y.  359 ;  Foster  v.  Van  Beid,  70  id.  24 ;  Grave  v.  B.  M. 
Ins.  Co.,  2  Cranch,  419;  F.  S.  Bank  \.  A.  Ins.  Co.,  .12:) 
Mai^s.  431 ;  W.  S.  Bank  v.  C.  O.  Ins.  Co.,  29  Conn.  374 ; 
Sias  V.  P.  W.  In^.  Co.,  9  Ins.  L.  J.  154 ;  Ilynie  v.  Wood- 
worth,  93  N.  Y.  75  ;  Qimilan  v.  P.  W.  Ins.  Co.,  133  id.  356.) 
There  has  been  no  waiver  by  the  defendant  in  the  manner 
provided  by  the  pohcy.  {TUus  v.  G.  F.  Ins.  Co.,  81  N.  Y. 
41 1 ;  Weed  v.  L.  dc  L.  F.  Ins.  Co.,  116  id.  16.)  The  complaint 
does  not  allege  the  waiver  of  any  condition  of  the  policy,  but, 
upon  the  contrary,  alleges  due  performance  upon  the  part  of 
the  plaintiffs  of  its  conditions.     (Cltft  v.  Por/ers,  25  Hun,  39 ; 
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Oakley  v.  JUariin,  11  N.  Y.  26 ;  Eisinan  v.  H.  Ins.  Co.^  74 
Iowa,  11.) 

Easelstifn  <&  McCarty  for  respondents.  When  a  third  party 
like  the  mortgagee  is  concerned,  the  company  assumes  the 
burden,  and  if  it  fails  to  notify  the  mortgagee  or  cancel  the 
policy  it  waives  the  condition  requiring  written  consent  of 
foreclosure  to  be  indorsed  upon  the  policy.  The  defendant 
had  notice  of  the  foreclosure.  It  was  its  duty  to  act.  Fail- 
ure to  do  so  waived  the  condition.  {At*nistrong  v.  A.  Ina. 
Co.,  56  Hun,  399;  Titus  v.  G.  F.  Im.  Co.,  81  K  Y.  410; 
Baldwin  v.  C.  Ins.  Co.,  15  N.  Y.  Supp.  587.)  Any  condition 
or  forfeiture  may  be  waived.  {Bennington  v.  A.  Ins.  Co., 
93  N.  Y.  495  ;  Rohy  v.  A.  C.  Lim,  Co.,  120  id.  510 ;  McNaUy 
V.  P.  Ins.  Co.,  137  id.  389 ;  BaMwin  v.  C  Ins.  Co.,  15  N. 
Y.  Supp.  587.)  The  fact  that  the  company  received  tne 
proofs  of  loss  as  presented  and  never  returned  or  objected  to 
the  sufficiency  or  regularity  thereof,  except  as  to  their  not 
being  made  by  the  assured,  must  conclude  it  from  objecting 
thereto  on  the  ground  of  not  being  served  in  time.  {Arm- 
sinrong  v.  A.  Ins.  Co.,  56  llun,  400.) 

Bartlett,  J.  On  the  15th  of  July,  1890,  defendant 
insured  the  property  of  one  Maggie  P.  C.  Smith  for  a  period 
of  three  years,  issuing  to  her  a  standard  policy,  the  loss,  if 
any,  first  payable  to  Barbara  C.  Rikert,  mortgagee,  as  interest 
might  appear. 

Barbara  C.  Rikert  was  the  owner  of  a  mortgage  covering 
the  insured  premises,  executed  by  Maggie  P.  C.  Smith,  the 
owner.  On  the  17th  of  August,  1891,  Mrs.  Rikert  having 
died  in  the  meantime,  her  legal  representatives  began  an  action  to 
foreclose  said  mortgage,  wliich  proceeded  to  judgment,  and  the 
premises  were  advertised  to  be  sold  October  26th,  1 891 .  Th  ree 
days  before  the  date  of  sale  the  dwelling  house  covered  by  the 
policy  was  destroyed  by  fire.  The  defendant  declined  to  pay 
the  loss,  and  plaintiffs,  as  legal  representatives  of  the  mort- 
gagee, began  this  action  to  enforce  payment. 
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The  answer  sets  up,  by  way  of  defense,  that  the  defendaftt 
did  not  liave  knowledge  or  notice  of  the  commencement  of 
the  said  foreclosure  proceedings,  or  of  the  notice  given  by  the 
referee  of  the  sale  of  the  property  covered  by  the  said  policy, 
nor  did  the  defendant  assent  thereto  by  agreement  indorsed 
upon  the  policy.  The  policy  reads  that  "  this  entire  poUcy, 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hei'eto,  shall  be  void  *  *  *  if ,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  be  commenced  or  notice 
given  of  sale  of  any  property  covered  by  this  policy  by  virtue 
of  any  mortgage  or  trust  deed."  The  special  teim  found 
that  both  the  plaintiffs  and  Maggie  P.  C.  Smith,  the  insured 
under  said  policy,  had  knowledge  of  the  said  foreclosure  pro- 
ceedings on  the  said  17th  day  of  August,.  1891.  The  policy 
contains  a  further  condition  material  to  be  considered,  viz. : 
"  This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provis- 
ions, agreements  or  conditions  as  may  be  indorsed  hereon  or 
added  hereto ;  and  no  officer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the  terms  of  this  policy 
may  be  subject  of  agreement,  indorsed  hereon  or  added  hereto ; 
and  as  to  such  provisions  and  conditions,  no  officer,  agent  or 
representative  shall  have  such  power,  or  be  deemed  or  held  to 
have,  waived  such  provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto ;  nor  shall  any 
privilege  or  permission  affecting  the  insurance  under  this  pol- 
icy exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached." 

The  special  term  found  that,  before  the  commencement  of 
the  foreclosure  proceedings  upon  the  mortgage  alleged  in  the 
complaint,  the  plaintiffs  in  this  action  informed  J.  II.  Thorn, 
a  duly  authorized  agent  of  this  defendant  at  Ilhinebeck,  that 
they  were  about  to  commence  such  proceedings,  and  the  said 
agent  agreed  that  such  proceedings  might  be  commenced  with- 
out injuring  the  plaintiffs'  rights  under  the  policy. 

It  is  further  found  that  there  is  no  evidence  that  the  said 
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J.  11.  Thorn,  the  alleged  agent  of  the  defendant,  ever  noted 
upon  any  register  kept  by  him  that  the  said  foreclosure  action 
or  proceeding  had  been  commenced.  The  policy  was  read  in 
evidence,  and  is  signed  by  the  president  and  secretary  of  the 
defendant  and  by  J.  H.  Thoni,  agent.  There  is  no  other 
proof  as  to  the  power  and  authority  of  Mr.  Thorn,  except 
that  he  was  the  duly  authorized  agent  at  Rhinebeck  and 
signed  the  policy  as  above.  * 

It  is  also  found  that  no  agreement  or  consent  for  the  com- 
mencement of  the  said  foreclosure  action  and  proceedings,  or 
for  the  giving  of  a  notice  of  the  sale  of  the  property  covered 
by  the  said  policy,  or  by  virtue  of  the  said  mortgage  and  of 
the  foreclosure  of  the  same,  was  indorsed  upon  the  said  policy 
of  insurance  or  added  thereto. 

The  defendant  insists  that,  in  the  absence  of  such  agreement 
or  consent  indorsed  upon  the  policy,  the  foreclosure  action  and 
sale  rendered  the  policy  void. 

The  court  below  held  the  notice  to  the  agent  Thorn  of 
Rhinebeck  that  the  action  was  about  to  be  commenced  and  his 
verbal  assent  thei'eto  constituted  a  waiver  of  the  provisions  of 
the  policy.  We  are  of  opinion  that  this  is  error,  and  the 
judgment,  appealed  from  cannot  be  sustained. 

There  was  no  mortgagee  clause  attached  to  this  policy, 
simply  the  provision  that  loss,  if  any,  first  payable  to  mort- 
gagee as  interest  may  appear.  The  contract  of  insurance  was 
with  the  mortgagor,  and  the  undertaking  to  pay  the  loss  to  the 
mortgagee  was  collateral  and  dependent  upon  the  principal 
undertaking,  and  if  there  has  been  a  breach  of  the  conditions 
of  the  policy  by  the  assured  the  plaintiff  cannot  recover. 
(  \Veed  V.  London  cfe  Z.  Fire  Ins.  Co.,  116  N.  Y.  106  ;  Gros- 
venor  v.  Athinftc  Fire  Ins.  Co.,  17  id.  391;  Bidwell  v. 
Northwestern  Ins.  Co.,  19  id.  179 ;  Perry  v.  Lorillard  Fire 
Lis.  Co.,  61  id.  214.) 

The  sole  question  is  the  construction  of  the  standard  policy 
issued  under  the  requirements  of  chapter  488,  Laws  of  1886. 

The  precise  point  involved  in  this  case  has  been  before  this 
court  frequently  since  the  enactment  of  the  law  of  1886.    The 
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use  of  the  standard  policy  was  compelled  by  legislative  enact- 
ment to  remedy  existing  evils,  and,  among  others,  to  protect 
insurance  companies  from  the  perils  of  alleged  parol  waivers 
by  their  local  agents. 

Every  person  who  now  enters  into  a  contract  of  insurance  is 
required  to  agree  that  no  officer  or  agent  or  other  represent- 
ative of  the  company  shall  have  power  to  waive  any  provision 
or  condition  of  the  policy,  exeept  such  as  by  the  terms  thereof 
may  be  subject  of  agreement  indorsed  thereon,  and  as  to  such 
provisions  and  conditions  the  waiver  must  be  written  upon  or 
attached  to  the  poUcy,  and  he  specially  covenants  that  he  will 
not  claim  any  privilege  or  permission  unless  it  be  in  writing. 

The  judgment  appealed  from  ignores  the  plain  provisions  of 
the  contract  of  the  parties  relating  to  foreclosure  and  waiver, 
and  is  contmry  to  the  decisions  of  this  court  on  the  precise 
point  presented  now,  and  others  which  mvolve  the  same  prin- 
ciple of  construction.  In  Quinlan  v.  Providence  Washiny- 
ton  Lis.  Co,  (133  N.  Yr  350)  the  necessity  of  notice  in  case  of 
foreclosure  was  considered.  Judge  Andrews,  in  discussing 
the  question  of  alleged  waiver,  said  (p.  363) :  '*  It  is  to  be 
assumed  that  Kelsey  "  (the  agent  of  the  company)  *'  learned 
of  the  commencement  of  the  foreclosure  proceedings,  and 
thereupon  assured  the  plaintiflE  tliat  his  rights  under  the  policy 
would  not  be  prejudiced  thereby." 

Again,  at  page  366,  after  holding  that  the  principle  that 
courts  lean  against  forfeitures  is  unimpaired,  says :  "  But 
where  the  restrictions  upon  an  agent's  authority  appear  in  the 
policy,  and  there  is  no  evidence  tending  to  show  that  his  pow- 
ers have  been  enlarged,  there  seems  to  be  no  good  reason  why 
the  authority  expressed  should  not  be  regarded  as  the  measure 
of  his  power ;  nor  is  there  any  reason  why  courts  should  refuse 
to  enforce  forfeitures  plainly  incurred,  which  have  not  been 
expressly  or  impliedly  waived  by  the  company." 

The  following  cases  are  also  in  harmony  with  these  views, 
viz. :  {Armstrong  v.  Agri.  Ins.  Co.^  130  N.  Y.  560;  Baumgav- 
id  V.  Prov.  W.  his.  Co.^  136  id.  547 ;  AUe^i  v.  German  Ani. 
Ins.    Co.^  123  id.  6;  Jfessdback   \..  Xorman,  122   id.  683; 
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0*Brien  v.  Preseott  Ins.  Co,^  134  id.  28  ;  Lett  v.  Gtiardian 
Fire  Ins.  Co.,  125  id.  82.) 

The  foregoing  cases  are  so  cogently  reasoned  and  the  con- 
chisions  stated  therein  have  so  long  been  the  settled  law  of 
this  court,  it  is  unnecessary  now  to  do  more  than  refer  to 
them. 

The  judgment  appealed  f roni  is  reversed,  and  a  new  trial 
ordered,  with  costs  in  all  the  courts  t^bide  the  event. 

All  concur. 

Judgment  reversed. 


Lemuel  Lyon,  Respondent,  v.  Henry  P.  Ricker,  Appellant.        1}^  ^ 
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Declarations  of  a  deceased  person,  made  when  he  was  in  possession  of  real  158   806| 

estate,  in  reference  to  his  title  thereto,  which  were  against  his  interest, 

may  be  given  in  evidence  even  in  an  action  between  third  parties  where 

the  title  comes  in  question. 

Plaintiff's  complaint  alleged  that  his  father  executetl  and  delivered  to 
defendant  a  warranty  deed  conveying  certain  premises  then  in  the 
possession  of  the  grantor  to  plaintiff,  with  instructions  to  deliver  the 
same  to  the  latter  on  the  death  of  the  grantor,  and  that  defendant,  upon 
demand  matle  after  such  death,  refused  to  deliver  the  same.  Defend- 
ant's answer  denied  certain  of  the  allegations  of  the  complaint,  but  made 
no  claim  to  the  deed  or  any  interest  in  it,  simply  stating  tliat  he  "  retains 
possession  of  the  deed  for  the  reason  that  he  does  not  know  to  whom  to 
deliver  it  or  his  duties  in  the  premises."  The  only  evidence  as  to  the 
purpose  of  the  delivery  of  the  deed  to  defendant  was  testimony  of 
declarations  of  the  grantor  after  making  the  deed,  and  while  in  posses- 
sion of  the  land,  to  the  effect  that  he  had  made  out  the  deed  in  question, 
and  another  deed  to  plaintiff's  brother,  and  left  them  with  defendant,  to  be 
given  to  the  grantees  on  his  (the  grantor's)  death.  IJeUI,  that  the  evi- 
dence was  competent;  and  so,  that  objections  thereto  were  properly 
overruled. 

One  of  the  witnesses  to  prove  these  declarations  was  said  brother.  Held, 
that  the  fact  that  he  occupied  the  same  position  as  plaintiff,  while  it 
might  go  to  his  credibility,  did  not  render  his  testimony  incompetent. 

The  testimony  of  defendant  as  a  witness  in  his  own  behalf,  as  to  what  took 
place  between  him  and  the  grantor  was  offered  and  rejected.  Held, 
no  error  (Code  Civ.  Pro.  §  829);  that  the  testimony  was  not  made  com- 
petent by  the  fact  that  the  declarations  of  the  grantor  made  at  other 
times  had  been  receivc;jl  on  behalf  of  plaintiff. 

(Submitted  January  30,  1894;  decided  February  6,  1894.) 
SicKELs— Vol.  XCVL         29 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Ck)urt  in  the  fiftli  judicial  department,  entered  upon  an  order 
made  March  29,  1B92,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  plaintiff  commenced  this  action  to  recover  from  the 
defendant  a  certain  deed  alleged  to  have  been  executed  by 
plaintiff's  father  and  delivered  to  defendant  under  instructions 
to  deliver  the  same  to  the  plaintiff  upon  the  death  of  the 
grantor. 

It  was  alleged  in  the  complAint  that  the  deed  was  executed 
and  acknowledged  l)v  the  grantor  and  that  it  conveyed  about 
«eventy-five  acres  of  land  to  the  plaintiff,  who  was  the  son  of 
the  grantor,  and  that  in  the  deed  there  was  a  provision  that 
tlie  grantee  (the  plaintiff  herein)  was  not  to  have  possession 
of  the  premises  until  the  death  of  the  grantor.  It  was  further 
alleged  that  the  deed  so  executed  was  delivered  by  the  grantor 
to  the  defendant,  to  be  delivered  to  the  plaintiff  upon  the  death^ 
of  the  grantor,  who  at  the  time  was  in  the  possession  and  was 
the  owner  of  the  land  described  in  the  deed,  and  so  continued 
up  to  the  time  of  his  death  in  1SS9.  The  defendant,  it  was 
also  alleged,'  had,  ever  since  the  death  of  the  grantor,  kept 
possession  of  the  deed  and  refused  to  deliver  it  to  the  plaintiff, 
although  the  plaintiff  had,  since  the  grantors  death,  frequently 
demanded  the  same  from  lum.  The  deed  has  never  been 
recorded,  and  it  was  alleged  to  be  necessary  to  have  the  pos- 
session thereof  for  the  purpose  of  establishing  the  plaintiff's 
title  to  the  land  therein  described. 

The  answer  of  the  defendant  admits  that  he  drew  for  the 
grantor  a  deed  of  the  premises  described  in  the  complaint, 
and  that  he  took  the  acknowledgment  of  the  grantor,  and  that 
,  the  deed  contained  the  covenants  set  forth  in  the  complaint 
(seizin,  against  incumbrances,  good  title  and  warranty),  and 
that  at  the  time  the  deed  was  executed  the  grantor  was  the 
owner  of  the  land  described  in  the  deed,  and  was  in  possession 
of  the  same  up  to  his  death.  The  defendant  then  denied, 
upon  information  and  belief,  each  and  every  allegation  in  the 
complaint  not  before  admitted.     The  answer  also  contained  a 
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Statement  that  "  the  defendant  retains  possession  of  the  deed 
for  the  reason  that  he  does  not  know  to  whom  to  deliver  it  or 
his  duties  in  the  premises,  and  is  not  advi^  what  is  proper 
and  just  for  liim  to  do  witli  the  deed."  He,  therefore,  asked 
that  the  complaint  should  be  dismissed,  with  costs,  and  that 
the  court  should  determine  his  duties,  and  he  be  granted  such 
further  relief  as  should  be  just. 

The  case  was  referred  to  a  referee  to  hear  and  decide,  who 
subsequently  reported  in  favor  of  the  plaintiff  for  a  delivery 
of  the  deed  and  for  costs.  Judgment  was  entered,  and  being 
aiiirmed  at  the  General  Term  of  the  Supreme  Court,  the 
defendant  has  appealed  here. 

S.  M,  Norton  for  appellant.  It  was  claimed  on  the  trial 
that  the  denial  in  the  answer  was  insufficient  to  raise  an  issue, 
and  a  motion  was  made  for  judgment  on  the  pleadings,  which 
was  denied,  and  it  was  also  held  that  the  answer  being  in  that 
form  estopped  the  defendant  from  giving  positive  testimony 
of  the  facts  so  denied.  Tliis  was  error.  {Bennett  v.  Z.  M.  Co,y 
110  N.  Y.  150 ;  Macmihy  v.  Broicnell,  14  Abb.  N.  C.  316; 
White  V.  Spencer^  14  N.  Y.  247.)  It  was  error  to  refuse  to 
allow  the  defendant  to  deny  the  instructions  claimed  to  have 
been  given  him  by  the  grantor,  and  to  refuse  to  allow  him  to 
give  his  version  of  the  transaction.  {Potts  v.  Mayer,  86  N. 
Y.  305  ;  Wadsworth  v.  Heer^maiiSy  85  id.  689  ;  Cole  v.  Dunn^ 
S  Hun.  610;  Marsh  v.  Brown,  18  id.  316;  In  re  Schuyler^ 
5  Dem.  369.)  It  was  error  to  admit  the  declamtions  of  the 
grantor  against  tlie  defendant.  (  We/h  v.  Thornton,  45  Barb. 
390.;  Edw.  on  Bail.  §§  72,  73;  Sherman  v.  Scott,  15  Wkly. 
Dig.  149 ;  Parker  v.  McLean,  2  id.  502.)  It  was  error  to 
allow  the  plaintiff's  brother,  Henry  Lyon,  to  testify  to  conver- 
sations with  the  deceased  grantor.  {LeClare  v.  Stexoart,  8 
Hun,  127.)  There  never  was  a  sufficient  delivery  of  the  deed 
to  convey  title  to  the  plaintiff.  {HafJimoay  v.  Payne,  34  N. 
T.  d2 ;  Grain  v.  Wright,  114  id.  307.) 

Armstrong  cfe  Todd  for  respondent.  Lemuel  R.  Lyon,  the 
grantor,  left  the  deed  with  the  defendant  to  be  delivered  to 
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the  plaiiitiflE  after  the  grai^r's  death.  Tliis  constituted  a 
valid  delivery  to  the  plaintiff.  {Hathaway  v.  Payne^  34  N. 
Y.  92 ;  Crain  v.  Wright,  lU  id.  307 ;  Diefendarfw  Diefeiin 
dorf\  8  N.  Y.  Supp.  617 ;  Church  v.  Gillman,  15  Wend.  656 ; 
1  Whart.  on  Ev.  §  226;  Greenl.  on  Ev.  §  147;  Shrader  v. 
Bonker,  65  Barb.  608  ;  Livingston  v.  Arrioxix,  56  N.  Y.  507- 
519  ;  10  Barb.  202  ;  Bartlett  v.  Patten,  33  W.  Va.  71 ;  In  re 
Kellogg,  104  X.  Y.  648;  Pisley  v.  Wiyhtouiti,  13  Hun,  163; 
Chadwick  v.  Fomur,  69  N.  Y.  404 ;  Rose  v.  Adams,  22  Hun, 
389 ;  Knapp  v.  Ilungerford,  7  id.  588 ;  Bingham  v.  Ilyland, 
6  N.  Y.  Supp.  75 ;  Ila<Mey  v.  Vrooman,  62  Barb.  650-666.) 
The  defendant  was  sworn  as  a  witness  in  liis  own  behalf,  and 
offered  to  show,  by  himself,  personal  transactions  and  com- 
munications between  himself  and  the  deceased  grantor  relative 
to  the  execution  and  delivery  of  the  deed.  The  evidence  waa 
properly  excluded  under  section  829  of  the  Code  of  Civil 
Procedure.  {Pope  v.  Allen,  90  N.  Y.  298;  Witthaus  v. 
Hchack^  105  id>  332 ;  Mattoon  v.  Young,  45  id.  696 ;  Pinney 
V.  Orth,  88  id.  447.)  The  i:)laintiff  is  entitled  to  judgment 
upon  the  pleadings.  {Bennett  v.  Z.  M,  Co,,  110  N.  Y.  15U  ; 
P.  M.  Co,  V.  J,  L  Co,,  33  Hun,  143 ;  Fallon  v.  Durrant,  60 
How.  178.)  The  plaintiff  sues  to  recover  possession  of  the 
deed  described  in  the  complaint,  alleged  to  be  wrongfully 
detained  by  the  defendant.  The  right  to  bring  such  an  action 
has  long  been  recognized  by  courts  of  equity,  and  there  can 
be  no  doubt  that  there  is  ample  power  to  grant  tlie  relief  asked 
for.  {Stanton  v.  Miller,  {\b  Barb.  58-72 ;  Stnith  v.  Cole,  109 
N:  Y.  436 ;  Willard's  Eq.  Juris.  [Potter's  ed.]  chap.  7,  p.  361 ; 
Evans  v.  Van  Hall.  1  Clarke  Ch.  10 ;  Hammond  v.  Morgan^ 
101  N.  Y.  179.) 

« 
Peckham,  J.  The  answer  in  this  case  only  puts  in  issue  the 
allegation  that  the  deed  in  question  was  confided  to  defendant 
to  be  by  him  delivered  to  the  plaintiff  upon  the  death  of  the 
grantor,  and  the  further  allegation  of  a  demand  by  plaintiff 
upon  defendant  for  the  possession  of  the  deed  since  the  death 
of  the  grantor. 
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It  is  claimed  that  the  form  of  the  denial  is  such  that  it  does 
not  make  an  issue,  because  it  is  alleged  upon  information  and 
l)elief,  while  the  matter  denied  is  necessarily  within  tlie  per- 
sonal knowledge  of  the  defendant.  Without  deciding  the 
question  of  pleading,  we  prefer  to  ba»se  our  decision  upon  the 
real  questions  at  Issue  between  the  parties.  The^e  questions 
arise  upon  certain  rulings  made  by  the  learned  referee  in  the 
course  of  the  trial  in  regard  to  matters  of  evidence,  and  if 
decided  in  favor  of  defendant  the  case  of  the  plaintiif  would 
be  barren  of  any  evidence  to  support  it,  and  the  judgment  in 
bis  favor  would  have  to  be  reversed. 

Fvr&t,  To  prove  the  condition  upon  which  the  deed  was 
delivered  to  the  defendant  the  plaintiff  called  his  mother,  the 
widow  of  the  grantor,  and  against  the  objection  and  exception 
of  the  defendant,  the  plaintiff  proved  by  her  that  her  husband 
came  home  after  making  the  deed  and  said  that  he  had  made 
out  deeds  to  the  boys  of  seventy-five  acres  of  land  each,  and 
that  he  had  left  the  deeds  with  Ricker  to  be  given  to  the  boys 
at  his  death ;  that  he  had  deeded  to  them  seventy-five  acres 
each  of  the  lands  they  were  living  on ;  that  they  were  to  work 
them  as  they  had  done,  and  that  she  (the  witness)  need  not 
sign  them  for  she  could  have  the  use  of  her  shai'e  while  she 
lived. 

Other  declarations  of  a  somewhat  similar  nature  were  proved 
by  other  witnesses.  There  was  no  evidence  other  than  these 
declarations,  showing  a  delivery  of  the  deed  to  the  defendant 
for  the  plaintiff  and  to  be  given  him  upon  the  death  of  the 
grantor. 

If  the  action  were  brought  against  the  heirs  at  law  of  the 
grantor  to  obtain  possession,  or  if  the  plaintiff  here  were 
defending  his  possession  of  the  land  described  in  the  deed 
against  the  claims  of  the  heirs  at  law,  the  evidence  of  decla- 
rations such  as  these  in  question  would  be  comi)etent.  (  Vroo- 
man  v.  Kmg^  36  N.  Y.  477 ;  ChadwicJc  v.  Fmner^  69  id. 
404.) 

Defendant  makes  no  claim  to  the  deed  himself,  nor  does  he 
allege  any  interest  in  it  whatever.     Refusing  to  deliver  it  to 
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the  plaintiff  because  be  does  not  know  bis  duty,  as  be  says, 
leaves  him  as  representing  no  interest  other  than  possibly  that 
of  the  heirs  at  law,  aiid  it  can  only  be  urged  that  he  represents 
them  in  a  very  indirect  manner  by  assuming  that  it  might 
benefit  them  if  the  plaintiff  were  without  possession  of  the 
deed  in  a  controversy  with  tliem  as  to  the  title  to  the  land. 
A  judgment  in  favor  of  plaintiff  in  this  action  would  not  be 
evidence  in  his  favor  against  the  heirs  in  such  contest.  In 
such  a  case,  where  the^defendant  makes  no  claim  of  right  or 
title  to  the  deed  or  its  possession,  and  under  the  circumstances 
herein  detailed,  we  think  these  declarations  were  competent 
as  against  the  defendant  himself.  They  were  made  by  a  party 
while  in  the  possession  of  the  real  estate  and  in  relation  to  his 
title,  and  they  were  made  against  his  interest,  and  he  was 
deceased  at  the  time  the  proof  was  given.  In  such  cases 
declarations  of  a  deceased  person  may  be  given  in  evidence 
even  in  actions  between  third  parties.  (1  Ph.  on  Ev.,  C.  <fe 
H.  &  Edwards  notes,  page  244,  note  102 ;  I  (Jreenleaf  on  Ev. 
§  147  &  note  ;    lV7i!te.  v.  Chouteau,  10  Barb.  202 ;  Schenck  v. 

Warner^  37  id.  258;  Higham  v.  liid^way,  10  East,  109; 
Jrat  V.  Finvli^  1  Taunton,  141  •  Peaceable  ex  dem.  Uncle  v. 

WaUon,  4  id.  16.) 

In  Papendick  v.  Bridgwater  (5  Ellis  &  Blackburn,  166)  it 
was  held  that  the  declarations  of  a  deceased  tenant  as  to  the 
non-existence  of  a  riglit  of  common  on  the  part  of  the  owner 
of  the  land  occupied  by  such  tenant,  were  not  admissible,  for 
the  reason  that  the  tenant  could  not  derogate  from  the  right 
of  the  landlord  or  owner  of  the  fee  by  any  declaration  he 
might  make.  The  case  was  stated  to  be  in  effect  an  excep- 
tion to  an  exception.  Lord  Campbell,  C.  J.,  in  stating  the 
rule  said,  generally  any  declaration  of  a  deceased  person  on  a 
matter  with  which  he  is  acquainted,  made  against  his  interest, 
is  admissible  in  evidence.  But  the  learned  chief  justice  con- 
tinued by  saying  that  an  exception  to  this  rule  was  that  you 
cannot  admit  in  evidence  the  declaration  of  a  tenant  which 
derogates  from  the  title  of  a  reversioner.  The  distinction  is 
taken  between  declarations  against  interest  and  those  made  by 
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one  in  privity  of  estate.  In  the  first  case,  tlie  evidence  is 
admisfiible  without  privity  of  estate,  and  hence  declarations 
must  be  not  only  against  interest,  but  the  declarant  must  be 
dead,  while  in  the  case  of  declarations  by  one  in  privity  of 
estate,  the  declarations  are  admissible  whether  the  declamnt 
be  alive  or  dead.  (Per  Campbell,  C  J.,  at  top  of  page  178  in 
the  86th  Eng.  Com.  I^w  Series,  reporting  above  case  in  5 
Ellis  &  B.)  Lord  Coleridge  in  same  ca^e  said  that  if  the  ten- 
ant were  alive  he  would  not  be  called  and  asked  whether 
when  tenant  he  had  or  had  not  the  right,  for  tlie  purpose  of 
cutting  down  the  landlord's  title  by  the  answer,  and  liow, 
therefore,  could  his  declaration  have  any  such  eifect.  The 
court  receives  declarations  of  a  deceased  pei^son  against  his 
interest  because  of  the  likelihood  of  their  being  tnie,  of  their 
general  freedom  from  any  reasonable  probability  of  f mud,  and 
because  they  cannot  be  set  up  or  proven  until  the  death  of  the 
party  making  them. 

We  think  it  plain  that  the  declarations  of  the  deceased 
grantor  were  admissible  against  tlie  defendant,  although  the 
latter  claimed  nothing  under  the  grantor,  and  was  not,  there- 
fore, strictly  in  privity  with  hiuL  The  principle  is  discussed 
at  length  in  Illghain  v.  Ridgway  (10  East,  supra)^  and  the 
declarations  admitted  in  that  case  show  the  ground  \\\^n 
which  the  courts  proceed.  We  think  the  referee  committed 
no  error  in  admitting  this  evidence. 

Seeo7id.  Upon  the  question  of  admitting  the  defendant's 
evidence  as  to  what  took  place  between  liim  and  the  grantor 
in  the  deed  i*egarding  the  delivery  to  the  plaintiif,  we  are  of 
the  opinion  the  referee  correctly  decided  when  he  rejected 
the  oflfered  testimony.  It  seems  to  come  directly  within  the 
provisions  of  section  829  of  the  Code  of  Civil  Procedure. 
When  the  plaintiff  proved  by  third  parties  the  declarations  of 
the  deceased  grantor  made  at  a  different  time  and  upon 
another  occasion  than  the  transaction  between  the  deceased 
and  this  defendant,  those  declarations  so  proved  did  not 
become  the  testimony  of  tlie  deceased  given  in  evidence 
within  the  section  of  the  (\>de  under  consideratioTi. 
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Although  declarations  against  interest  are  admitted  the 
same  as  if  the  declarant  were  present  and  testified  in  person, 
yet  proof  of  such  declarations  by  competent  third  parties  is 
not,  within,  the  meaning  of  this  section,  the  testimony  of  a 
deceased  person,  and  it  does  not  oi^en  the  door  for  the 
admission  of  what  would  otherwise  be  plahily  incompetent 
evidence  under  such  section.  The  cases  cited  by  defendant 
do  not  so  hold  so  far  as  this  court  has  decided  them. 

The  fact  that  the  brother  of  the  ])laintiff  occupies  the  same 
position  in  regard  to  his  seventy-five  acres  as  the  jjlaintiflf  doec 
to  the  land  described  in  this  deed,  does  not  render  the 
brother's  evidence  incompetent.  The  "record  does  not  fully 
show  that  sncli  is  the  exact  fact,  but  assuming  it,  the  fact 
itself,  while  it  niight  go  to  the  credibiHty  of  the  witness,  does 
not  touch  the  competency  of  his  testimony.  {Ilohart  v. 
IlobarU  ^)i^  X.  Y.  80.)  The  referee  herein  has  written  a  most 
satisfactory  opinion  in  giving  liis  reasons  for  his  various  rul- 
ings, and  it  is  unnecessary  to  farther  elabomte  our  own. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Equity  Gas  Light  Company  of  the  Eastern  District 
of  the  City  of  Brooklyn  et  al..  Appellants. 

The  attorney-general  cannot  maintain  an  action  in  tlie  name  of  the  People 
against  a  corporation,  either  under  the  Code  of  Civil  Procedure  (§  1M8) 
or  as  a  matter  of  common  law,  to  restrain  the  commission  of  a  nuisance 
in  a  city  street  b}'  a  corporation,  where  loral  oliicials  have  authority  to 
protect  the  street. 

The  jurisciiction  of  a  court  of  equity  to  abate  an  existing  and  prevent  a 
threatened  nuisance  upon  application  of  the  attorney -general,  is  limited 
to  those  public  nuisances  which  affect  and  endanger  the  public  safety  or 
convenience  and  require  imnuniiate  judicial  interposition,  and  where  the 
relief  sought  may  not  with  equal  facility  be  obtained  by  other  consti- 
tuted, authorities  and  public  officers. 

Accordmgly  heUl,  that  an  action  brought  by  the  attorney-general  in  the 
name  of  the  People  was  not  maintainable  against  an  incorporated  gas 
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light  company,  a  contractor  with  it  and  one  of  its  officers,  to  restrain 
the  laying  of  gas  pipes  in  a  street  in  the  city  of  Brooklyn,  which  was 
based  on  the  ground  that  the  corporate  power  of  the  company  had 
ceased  because  of  failure  on  its  part  to  commence  its  business  within  the 
period  prescribed  by  law,  and  that  the  work  would  be  an  injury  to  the 
highway  and  a  nuisance. 

(Argued  January  16,  1894;  decided  Februar}'  6,  1894.) 

Appeal  by  the  defendant,  tlie  Equity  Gatu  Works  Construc- 
tion Company,  from  judgment  of  the  General  Term  of  the 
< 'ity  Court  of  Brooklyn,  cntei-ed  upon  an  order  made  April  5, 
1893,  which  affirmed  an  interlocutory  judgment  in  favor  of 
plaintiff  entered  upon  an  order  of  Special  Term  overruling 
<lemurrei*8  by  said  defendant  and  the  defendant  John  Devlin 
to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  tlie  ojrinion. 

B.  F.  Tracy  for  appellants.  The  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  {B,  S\  T,  Co. 
V.  Brookfi/n,  78  X.  Y.  524 ;  /Vy>/;/.^  v.  T,  If,  Co.,  U  Barb. 
633 ;  People  v.  ^^,  T,  L\  ct  B,  Co.,  47  N.  Y.  5S(J ;  Code  Civ: 
Pro.  §  1498.)  The  provision  of  the  Revised  Statutes  for  a 
cessation,  under  certain  conditions,  of  corporate  powei's,  can- 
not be  held  to  work  a  self-executing  forfeiture  in  the  present 
case.  {Lt  re  N,  T.  E,  7?.  IW  Co.,  7(>  X.  Y.  338.)  Whether 
the  Equity  Gas  Light  Comj)any  has  given  cause  for  the  for- 
feiture of  its  charter  depends  upon  chapter  144  of  the  Laws 
of  1874,  and  not  upon  the  Revised  Statutes.  (^People  v. 
Bowen,  21  X.  Y.  517;  Li  re  B.  E.  li.  Co,,  125  id.  334.) 
The  present  action  is  not  a  proceeding  in  the  nature  of  a  quo 
warranto,  and  if  it  were,  such  an  action  cannot  be  employed 
to  assail  vested  corporate  rights.  (Code  Civ.  Pro.  §§  1798, 
1948;  PeojyU  v.  Bowen,  21  X.  Y.  517.)  The  acts  alleged  in 
the  complaint  are  not  an  exercise  of  corporate  rights,  privi- 
leges or  franchises.  {People  e,v  rel.  v.  M,  G,  L.  Co,,  38  Mich. 
154  ;  Slee  v.  Bloom,  19  Johns.  358.)  Whatever  construction 
may  be  placed  upon  the  act  of  1874,  the  attorney-general  has 
SicKE],s— YoL.  XCVL        30 


234  People  v.  E.  G.  L.  Co.  et  al.  [Feb., 

Statement  of  case.  [Vol.  141. 

no  authority  to  prosecute  tliis  suit.  (Laws  of  1873,  chap.  863, 
§  13;  PeopU  v.  B,  cfe  O.  R.  R.  Co,,  117  N.  Y.  150;  AUy.- 
Geiil.  V.  M,  R.  Co,,  125  Mass.  515 ;  AUy.-Ge}il,  v.  C,  G,  Co,, 
142  id.  417.)  Tlie  facts  stated  in  the  complaint  fail  to  show 
that  the  acts  complained  of  constitute  such  a  public  tmisance  as 
to  justify  the  interference  of  a  court  of  equity  by  injunction. 
{AUy.'Genl.  v.  S,  G,  C,  Co,,  3  De  G.,  M.  &  G.  304 ;  Keiuiey 
V.  C.  G,  Co,,  142  Mass.  117;  M,  G,  Co,  v.  Wmiamsou.'s^ 
Heisk.  314;  People  v.  Ilortoii,  64  N.  Y.  610;  Com.  v. 
Passinore,  1  S.  &  R.  219 ;  Wood  v.  Meer%,  12  Ind.  515 ; 
Reghm  v.  L,  G,  Co,,  2  El.  &  El.  651-667;  Graves  v.  Shxxir 
ttick,  35  N.  H.  257.) 

WiUiam  C,  De  Witt  and  Jesse  Johnson  for  respondent. 
The  authority  under  which  the  defendants  claimed  the  right 
to  construct  theu'  works  in  the  city  of  Brooklyn  had  expired 
by  virtue  of  an  original  and  absolute  limitation.  (Laws  of 
1848,  chap.  37;  I^ws  of  1874,  chap.  184^  §  2.)  The  statute 
executed  itself,  and  the  corpomtion  lost  its  corporate  powei*s 
by  failure  to  organize  and  connnence  the  transaction  of  its  busi- 
ness within  the  period  pnB8cril)ed,  by  force  of  the  pnmal  limi- 
tation. {Ith  re  B,,  W,  ik  N,  Co,,  72  X.  Y.  245 ;  75  id.  335 ;  81 
id.  69;  B,  S,  T,  Co,  v.  City  of  Brooklyn,  78  id.  524  ;  Peopk 
V,  Bowen,  30  Barb.  24.)  The  rule  in  the  Wuifi<'M  case  is  to 
be  applied  only  to  such  cases  as  come  within  the  principle  and 
justice  of  the  rule,  when  separately  examined,  and  the  language 
of  this  court  in  Matter  of  Application  of  B,  E,  R,  R,  Co.  (125 
N.  Y.  411)  had  no  other  or  further  significance.  {B,  S,  T,  Co, 
V.  City  of  Brooklyn,  78  N.  Y.  529.)  The  suggestion  that  tlie 
special  act  of  1874,  relative  to  the  company,  appellant,  by 
extending  the  term  prescribed  by  the  general  statute,  relieved 
the  company  from  the  defeasance  is  untenable.  {In  re  B,,  W,  dy 
N,  R.  R,  Co,,  72  N.  Y.  245 ;  B,  S.  T,  Co,  v.  City  of  Brooklyn. 
78  id.  524  ;  Campbell  v.  People,  8  Wend.  639  ;  ChanJjerlain 
V.  Chamberlain,  4:"^  N.  Y.  438;  Laws  of  1874,  chap.  144, 
§§  1,  2.)  The  phrase  "  commence  the  transaction  of  its  bosi- 
nese,"  consists  of  plain  English  words,  whose  meaning  cannot 
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be  mifinnderstood,  and  the  Equity  Gas  Light  Company  has  been 
in  default  in  respect  thereto,  not  merely  for  three  years,  but 
for  eighteen  years.  (Laws  of  1848,  chap.  37,  §  18 ;  People  v. 
N.  R,  li.  Co,,  53  Barb.  98 ;  N.  A.  Co.  v.  Barlow,  63  N.  Y. 
02 ;  More  v.  S.  Ins,  Co,,  7  Paige,  294 ;  People  v.  Bowen,  30 
Barb.  24.)  The  People's  action,  upon  the  facts  set  forth  in  the 
complaint,  is  maintainable  in  equity,  as  a  matter  of  common 
law.  {KeUey  v.  King,  32  Barb.  416 ;  Van  Brunt  v.  Town 
ofFlaOymh,  128  N.  Y.  55,  56,  57 ;  Lalir  v.  M,  E,  R,  R.  Co,, 
104  id.  292 ;  Barney  v.  Keohuk,  94  U.  S.  340 ;  Story  v.  E. 
R,  R,  Co,,  90  id.  155 ;  Crook  v.  F,  W,  W,  Co,,  29  Hun,  246  ^ 
Ogden  v.  Gihbons,  4  Johns.  Ch.  150;  Atty.-Genl,  v.  C,  Co.,  d 
Paige,  135 ;  People  v.  T,  A.  R,  R,  Co,,  45  Barb.  63  ;  High 
on  Injunctions,  §  826  ;  Wood  on  Nuisances,  §  80  ;  People  v. 
BaUwrd,  134  N.  Y.  293.)  This  action  and  the  judgment 
herein  are  plainly  authorized  by  the  present  Code.  (Code 
Civ.  Pro.  §§  1948,  1955 ;  PeopU  v.  Ballard,  134  X.  Y.  269.) 

Bartlbtt,  J.  The  appeal  is  fro!n  a  judgment  of  the  gen- 
eral term  of  the  City  Court  of  Brooklyn,  affirming  an  inter- 
locutory judgment  of  the  special  term,  overruling  demurrer 
of  the  defendant,  the  Equity  Gas  Works  Construction  Com« 
pany,  to  the  complaint  in  this  action. 

This  is  a  suit  in  .equity  brought  by  the  attorney-general^ 
upon  his  own  information,  to  restrain  the  defendants  from 
opening  the  streets  of  the  city  of  Brooklyn  and  laying  gas. 
pi|)efc  therein.  The  complaint  alleges  the  incorporation  of  the 
defendant,  the  Equity  Gas  Light  Company,  under  an  act  of 
1848,  entitled  "  An  act  to  authorize  the  formation  of  gas  light 
companies  ; "  also  that  its  rights  and  powers  were  modified  by 
chap.  144,  Laws  1874 ;  that  certain  streets,  described,  in  the  city 
of  Brooklyn  are  public  highways  of  the  state  of  New  York, 
and  are  so  used  and  occupied  ;  that  the  said  Equity  Gas  Light 
Company  has  no  right  to  lay  pipes  in  any  of  said  streets,  for 
the  reason  that  its  corporate  powers  long  since  ceased  by  fail- 
ure to  commence  the  transaction  of  its  business  within  the 
period  prescribed  by  law ;  that   defendant,  the  Equity  Gaa 
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Works  Constrnction  Company,  claims  the  right  to  lay  said 
pipes  under  a  contract  with  the  Equity  Gas  Light  Company ; 
that  the  defendant  Devhn  claims  the  right  to  lay  said  pipes  by 
virtue  of  being  an  officer  of  said  Equity  Gas  Light  Company  ; 
that  the  Equity  Gas  Light  Company  and  its  officers  are  claiming 
the  right  through  said  Construction  Company  and  Devlin  to  lay 
said  pipes ;  that  the  claims  and  threats  of  the  gas  light  company 
and  of  the  other  defendant  are  made  imder  and  by  virtue  of 
the  articles  of  incorporation  of  said,  the  Equity  Gas  Light 
Company  and  the  act  of  1874,  and  that  if  the  defendants  are 
allowed  to  proceed  great  injury  will  be  done  to  the  highways 
of  the  People  of  the  state  and  a  nuisance  created  by  the  tear- 
ing up  of  the  pavements,  making  the  trenches  and  laying  the 
pij^es  therein.  Tlie  prayer  for  relief  is  that  the  defendants, 
and  each  of  them,  be  enjoined  and  restrained  from  connnitting 
the  said  acts. 

On  the  argument  the  counsel  for  the  People  devoted  much 
time  to  a  very  able  discussion  of  three  questions,  viz. :  Fi7*f$ty 
was  the  forfeiture  under  the  charter  of  the  Equity  G*is 
Light  Company  self-executing ;  second^  if  so,  had  the  corpora- 
tion incurred  the  penalty  of  forfeiture  by  reason  of  failure 
to  organize  and  commence  the  transaction  of  its  business 
as  required  by  law ;  and  thirds  did  the  act  of  1874  relieve 
the  company  from  this  forfeiture.  Under  the  disposition  we 
feel  constrained  to  make  of  this  case  it  is  unnecessary  to  pass 
upon  any  of  these  questions.  We  are  of  opinion  that  #this 
action  cannot  be  regarded  as  brought  under  any  of  the  pro- 
visions of  the  Code  of  Civil  Procedure. 

The  court  below  held,  and  the  counsel  for  the  People  in  his 
argument  here  contended,  tliat  this  action  is  maintainable 
under  section  1948  of  the  Code  of  Civil  Procedure,  subdivision 
3.  The  general  term  stated  this  conclusion  was  reached  after 
some  hesitation. 

Section  1948  provides  when  quo  warranto  can  be  main- 
tained as  follows,  viz. :  "  The  attorney-general  may  maintain 
an  action  upon  his  own  information  or  upon  the  complaint  of 
a  private  person  in  either  of  the  following  cases ;     *     *     * 
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"  3.  Against  one  or  more  persons  who  act  as  a  corporation 
within  the  state  without  being  duly  incorporated,  or  exercise 
within  the  state  any  corporate  rights,  privileges  or  franchises 
not  granted  to  them  by  the  law  of  the  state." 

It  is  obvious  from  the  bare  reading  of  this  section  that  the 
case  at  bar  is  not  within  its  provisions.  The  section  contem- 
plates an  action  against  individuals  and  not  against  corpora- 
tions. This  case  is  not  in  the  nature  of  a  quo  warranto,  but 
is  a  suit  in  equity  to  restrain  the  commission  of  an  alleged 
nuisance  by  a  corporation,  its  contractor  and  officer. 

It  is  not  averred  that  the  Construction  Company  and  Devlin 
are  acting  as  a  corporation  without  being  duly  incorporated, 
or  are  exercising  any  corporate  rights,  privileges  or  franchises 
not  granted  to  them  by  the  law  of  the  state,  but,  on  the  con- 
trary, it  is  specifically  alleged  that  the  Equity  Gas  Light  Com- 
pany, the  Construction  Company  and  Devlin  are  claiming  to 
act  under  and  by  virtue  of  the  articles  of  incorporation  and 
the  act  of  1874.  The  present  action  must,  therefore,  be  treated 
as  a  suit  in  ecjuity  to  restrain  the  commission  of  an  alleged 
nuisance. 

The  learned  counsel  for  the  People  urged  that  if  this  action 
could  not  be  sustained  under  section  1948  of  the  Code,  sub- 
division 3,  it  is  maintainable  in  equity,  as  a  matter  of  com- 
mon law.  This  brings  ns  to  the  question  in  the  case  we 
regard  as  controlling. 

It  is  familiar  law  that  the  People  can  maintain  a  suit  in 
equity  to  abate  a  public  nuisance  in  the  highways  of  this  state 
when  the  circumstances  of  the  case  show  it  involves  the  pub- 
lic safety  or  convenience.  It  is  equally  true  that  a  court  of 
ecjuity  will  not  interfere  when  the  matter  can  be  dealt  with 
effectually  by  the  local  officials,  to  whom  the  state  lias  delegated 
a  portion  of  its  authority. 

This  was  held  in  Attorney- General  v.  Metropolitan  Rail- 
road  Co,  (125  Mass.  515). 

The  court  said :  "  The  jurisdiction  of  a  court  of  equity  to 
abate  an  existing  or  prevent  a  threatened  nuisance,  upon  infor- 
mation filed  by  the  attorney-general,  is  limited  to  those  public 
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nnisances  wliich  affect  or  endanger  the  public  safety  or  con- 
venience, and  require  immediate  judicial  interposition.  {Attor- 
ney-Oenei^al  v.  Tudor  Ice  Co.,  104  Mass.  239.)  The  nuisance 
must  be  clearly  established.  {District  Attorney  v.  Lynn  d& 
Boston  R,  a.  Co.,  16  Gray,  242.)  And  the  court  will  not 
interfere  where  the  obstruction  to  the  rights  of  tlie  public  is 
of  such  a  character  that  it  may  with  equal  facility  be  removed 
by  other  constituted  authorities  and  public  officers.  {Attornsy- 
General,  v.  Bay  State  Brich  Co.,  115  Mass.  431,  438.) 

"  There  must  be  a  want  of  adequate  sufficient  remedy  and 
the  injury  to  public  rights  must  be  of  a  substantial  character 
and  not  a  mere  theoretical  wrong." 

This  same  principle  is  sustained  by  the  English  cases.  In 
Attorney-Genl.  v.  The  Sheffi-eld  Gas  Consumers^  Company  (3 
De  Gex,  M.  &  G.  304)  it  was  held  that  the  disturbance  of  a 
pavement  in  a  town  by  an  unincorporated  gas  company  for 
the  purpose  of  laying  down  gas  pipes  was  not  such  a  nuisance 
as  to  warrant  an  injunction  either  upon  a  bill  or  upon  an 
information. 

In  the  case  at  bar  the  People  have  abundant  remedy  with- 
out coming  into  a  court  of  equity. 

The  state  has  delegated  to  various  officials  acting  under  the 
present  charter  of  Brooklyn  ample  power  to  protect  and 
maintain  the  streets  of  that  city. 

We  are,  therefore,  of  opinion  that  the  facts  in  this  case  do 
not  warrant  the  intervention  of  the  equitable  powers  of  the 
court  and  the  complaint  must  be  dismissed  as  to  the  appellant, 
the  Equity  Gas  Works  Construction  Company. 

Judgment  reversed  and  complaint  dismissed  as  to  defend- 
ant, the  Equity  Gas  Works  Construction  Company,  with  costs. 

All  concur,  except  O'Brien,  J.,  taking  no  part. 

Judgment  accordingly. 
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The  People  ex  rel.  Lawrence  D.  Huntington  et  al.,  Appel- 
lants, V.  John  J.  Crennan  as  Justice,  etc.,  Respondent. 

Under  the  provisions  of  the  act  for  the  preservation  of  Ash  and  game 
(§^  238,  340,  chap.  488,  Laws  of  1892),  as  amended  in  1893  (Cliap.  678, 
Laws  of  1893),  fines  as  well  as  penalties  for  violations  of  the  act  are 
required  to  be  paid  over  to  the  board  of  commissioners  of  fisheries,  not 
to  the  county  treasurer. 

Tlie  amendment  lias  a  retroactive  eflPect,  and  as  such  is  constitutionaL 
The  moneys  collected  are  in  no  sense  the  private  property  of  the  county, 
and  hence  it  is  not  deprived  of  private  property  by  the  amendment. 

A  nuindamus,  however,  may  not  be  issued  on  the  relation  of  said  board  to 
compel  a  justice  of  the  peace  to  pay  over  fines  collected  by  him,  as  the 
relator  has  an  adequate  remedy  at  law,  and  that  is  the  remedy  provided 
by  the  statute. 

(Argued  January  29,  1894;  decided  February  6,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  affirmed  an  order  of  Special  Term  denying  an 
application  for  a  writ  of  peremptory  mandamus. 

The  relators,  the  Board  of  Commissioners  of  Fisheries  of 
the  State  of  New  York,  applied  for  a  writ  of  peremptory 
mandamus  to  comi:)el  defendant  to  pay  over  to  them  moneys 
collected  by  him  as  a  justice  of  the  peace  for  fines  imposed  for 
using  purse  nets  in  Long  Island  sound. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  O.  Whitaker  for  appellants.  The  amendment  of 
1893  is  not  unconstitutional,  and  it  was  not  beyond  the  power 
of  the  legislature  to  deprive  the  county  of  this  fund.  Fines 
imposed  for  the  commission  of  crimes  belong  to  the  People  of 
the  state.  {In  re  Gerhnn  v.  Bd.  Snprn,,  109  N.  Y.  170; 
People  ex  rel.  v.  Bd.  Suj}?*8.y  67  id.  109.)  As  an  abstract 
question  of  legislative  power,  the  legislature  by  ai)propriate 
language  could  have  compelled  the  county  to  pay  a  sum  cer- 
tain out  of  its  treasury  to  the  commission  of  fisheries. 
{Darlington  v.  City  of  New  Y(n%  :^1  X.  Y.  103;  People  ex 
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rel.  V.  Coiniiion  Council^  50  id.  525  ;  People  ex  rel,  v.  BtL 
Suprs.y  13  id.  143  ;  People  ex  reL  v.  Suprs,^  70  id.  228 : 
Howell  V.  City  of  Buffalo^  37  id.  267  ;  Li  re  Van  Antwerp, 
56  id.  261;  People  v.  Alden,  112  id.  117.)  Section  238,  a*i 
amended  in  1893,  sliould  be  retrospectively  construed.  It 
contains  express  retrospective  words.  {People  \.  McGloiuy 
91  X.  Y.  250 ;  People  v.  MaUell,  94  ia.  179-183.)  The  law 
require*  the  tines  to  be  paid  to  the  counnission  at  the  time 
they  were  imposed  by  and  paid  to  defendant.  (Laws  of 
1888,  cliap.  577,  §  4 ;  People  v.  //.  Im,  Co.,  92  K  Y.  328.) 
The  proper  and  only  complete  remedy  is  mandamus,  inas- 
much as  an  action  at  law,  which  section  238  authorizes,  would 
afford  no  adequate  remedj'.  {People  ex  rel.  v.  Mead,  24  N. 
Y.  114;  McCidloH^h  v.  Mayor,  eU\,  23  Wend.  460 ;  People 
ex  rel.  v.  Green,  2  T.  it  C.  62 ;  People  ex  rel.  \.  Brown,  55 
N.  Y.  180 ;  People  ex  rel.  v.  Comptroller,  77  id.  45.)  The 
case  is  properly  entitled.  The  board  of  fish  commissioners  is 
not  a  corporation,  consequently  the  proceeding  is  properly 
brought  in  the  name  of  each  of  tliem  as  relators.  {People 
ex  rel.  v.  />.  cfe  C.  JR.  Co.,  58  N.  Y.  152 ;  People  ex  rel.  v. 
Allen,  1  Lans.  248.) 

J.  F.  Coffin  for  respondent.  The  granting  or  refusal  of  a 
writ  of  mandamus  is  within  the  discretion  of  the  court  of 
original  jurisdiction,  and  where  it  does  not  appear  that  the 
discretion  has  been  abused  the  Court  of  Appeals  will  not 
interfere  to  review  the  proceedings.  {In  re  Dederich,  77  X. 
Y.  595 ;  In  re  Sage,  70  id.  220  ;  People  v.  Campbell,  72  Id. 
496 ;  People  v.  Ferris,  76  id.  326 ;  People  v.  Jeroloman,  139 
id.  14.)  A  peremptory  writ  of  mandannis  will  not  be 
granted  unless  it  appears  that  the  applicant  has  a  clear  and 
unquestioned  legal  right  to  the  relief  asked  for.  {People  v. 
Maclean,  25  Abb.  [N.  C]  470 ;  St.  StepheniH  Church  Casesj 
Id.  242 ;  Peojyh  v.  Xewton,  34  N.  Y.  S.  R.  584 ;  People 
V.  Suprs.,  11  N.  Y.  563  ;  People  v.  Hawkins,  46  id.  9;  Peo- 
ple v.  JY.  Y.  /.  Anylnm,  122  id.  190  ;  People  v.  State  Board 
of  Canvassers,    129    id.    3r>(»;    People  ex  rel.  v.  AssessorSy 
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etc.y  13Y  id.  205.)  The  relators  were  not  entitled  to  these 
fines,  and  the  motion  for  a  mandamus  was  properly  denied  by 
tne  court  below.  {Dash  v.  Van  ITleeck,  7  Johns.  499 ; 
Jackson  V.  VanZandt^  12  id.  167;  Sayre  v.  Wisner^  S 
Wend.  662  ;  People  v.  Snprs.^  10  id.  363 ;  Palmer  v.  Cmihj^ 
4  Den.  376  ;  Berkley  v.  Rampacher^  5  Duer,  183 ;  N,  Y.  c& 
O,  M.  P.  P.  Co,  V.  Van  Horn,  57  N.  Y.  473;  People  v. 
O^Prietij  111  id.  60.)  The  construction  for  which  the  relators 
contend  WQuld  make  the  amendment  unconstitutional.  (Code 
Civ.  Pro.  §  726;  Laws  of  1893,  chap.  573;  iT.  Y.  cfe  0,  M. 
P.  P.  Co.  V.  Van  Jlom,  57  N.  Y.  477.)  This  proceeding 
cannot  be  maintained  because  the  relators  Jiave  a  legal  remedy 
by  action  at  law.  {People  v.  Suprs,,  11  N.  Y.  573 ;  People 
V.  Board  of  Appm^tionmenty  65  id.  627 ;  People  v.  Campbell^ 
72  id.  496 ;  People  v.  Thmnpson,  99  id.  641 ;  People  v.  X. 
Y  I.  Asylmn,  122  id.  190 ;  People  v.  Miller,  39  Hun,  565  ; 
114  N.  Y.  636 ;  People  v.  Oreen,  66  Barb.  630.) 

Earl,  J.  During  the  summer  of  1892  a  large  number  of 
persons  were  arrested  by  the  state  game  and  fish  protector 
for  using  purse  nets  in  the  west  end  of  Long  Island  sound, 
within  the  boundaries  of  Westchester  county,  contrary  to  the 
provisions  of  section  135  of  chapter  488  of  the  Laws  of  1803. 
They  were  taken  before  the  defendant,  who  was  a  justice  of 
the  peace  in  that  county,  and  were  by  him  severally  fined,  and 
they  paid  their  fines  to  him,  amounting  in  all  to  upwards  of 
$1,000.  He  retained  the  money,  being  in  doubt  whether  he 
should  pay  it  to  the  county  treasurer  of  Westchester  county 
or  to  the  relators,  and  he  refused  upon  their  demand  to  make 
payment  to  them.  Thereafter,  in  April,  1893,  they  obtained 
an  order  from  a  judge  of  the  Supreme  Court  directing  tlie 
defendant  to  show  cause  why  a  peremptory  writ  of  mandamus 
should  not  issue  against  him,  requiring  him  to  pay  the  money 
to  them.  Upon  the  return  of  that  order  and  the  hearing  ot 
the  motion,  the  judge  denied  the  motion,  but  without  preju- 
dice to  the  right  of  the  relators  to  renew  it.  They  claimed 
Sickels  —Vol.  XCVI.        31 
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the  money  under  the  following  sections  of  the  act  above 
referred  to,  to  wit : 

"  Section  238.  The  recovery  and  costs  in  all  actions  hereto- 
fore brought  and  remaining  undetermined,  or  hereafter  to  be 
brought  under  the  direction  of  the  chief  protector  or  a  com- 
missioner in  the  name  of  the  People,  shall  be  paid  to  the  board 
of  commissioners  and  6uch  money  shall  be  by  it  distributed  as 
hereinafter  provided. 

"  Section  239.  One-half  of  the  recovery  in  all  actions  here- 
tofore brought,  or  hereafter  to  be  brought,  by  an  individual  or 
society  in  his  or  its  name  shall  be  paid  to  the  board  of  com- 
missioners to  be  by  it  disposed  of  in  the  same  manner  as  other 
auoneys  received  by  it,  and  it  shall  be  the  duty  of  the  person 
in  whose  hands  such  moneys  shall  come  to  pay  over  the  same, 
and  in  case  of  failure  so  to  do,  such  moneys  may  be  recovered 
from  the  person  receiving  the  same  in  an  action  brought  in  the 
name  of  the  People  under  the  direction  of  the  chief  protector 
or  the  commissioners. 

"  Section  240.  There  shall  l)e  paid  out  of  the  funds  received 
by  the  board  of  commissioners  one-half  of  the  Jlnes  and  pen- 
alties collected  in  an  action  by  the  People,  to  the  protector  or 
special  protector  upon  whose  information  the  action  was 
brought ;  such  moneys  shall  be  paid  on  the  certificate  of  the 
<!hief  protector  that  such  protector  is  entitled  thereto ;  such 
<5ertifieate  shall  be  final. 

^'Section  241.  The  remaining  money  received  by  the  board 
of  commissioners  shall  be  applied  to  the  payment  of  the 
expenses  of  actions  for  violation  of  this  act  on  the  certificate 
of  the  chief  protector. 

"  Section  242.  The  board  of  commissioners  shall  include  in 
their  annual  report  to  the  legislature  a  detailed  report  of  their 
receipts  and  disbursements  under  this  article." 

The  motion  was  denied,  as  we  suppose,  because  these  sec- 
tions did  not  require  expressly  or  by  implication  the  payment 
of  fines  to  the  relators,  the  claim  of  the  defendant  being  that 
they  required  only  the  payment  of  the  money  recovered  in 
actions  brought  ior  penalties.     Thereafter,  by  the  act,  chapter 
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h7o  of  the  Laws  of  1893,  passed  May  4th  of  that  year,  sec- 
tions 238  and  240  were  amended  so  as  to  read  as  follows : 

*'  Section  238.  The  amount  of  tines  imposed  or  penalties 
recovered  and  collected  in  all  actions,  settlements,  compro- 
mises or  proceedings  hereafter  or  heretofore  brought  under 
the  direction  of  a  commissioner  or  upon  the  order  of  the  chief 
protector  in  the  name  of  the  People  shall  be  disbursed  by  said 
board  as  hereinafter  provided.  Any  officer  or  person  failing 
to  pay  over  any  such  money  recovered  by  him  shall  be  guilty 
of  a  misdemeanor  and  shall  be  removed  from  office,  and  a 
civil  action  may  be  brought  against  any  such  officer  or  persop 
for  the  recovery  of  any  such  money  received  by  him  in  the 
name  of  the  People,  under  the  direction  of  either  of  the 
<5ommifisioner8. 

"  Section  240.  The  commissioners  shall  dispose  of  the  fines 
and  penalties  received  by  them  as  follows :  They  shall  deduct 
all  the  expenses  incurred  in  the  inquisition  or  collection  of 
such  fines  or  penalties,  and  shall  pay  one-half  of  the  remainder 
to  the  protector  or  special  protector  upon  whose  information 
the  action  was  brought  Such  payment  should  be  made  on 
the  certificate  of  the  chief  protector  that  such  protector  is 
entitled  thereto,  and  the  certificate  of  the  chief  protector 
fihall  be  final." 

The  relators  then  renewed  their  motion  for  a  mandamus 
before  the  same  judge,  and  he  denied  it  on  the  ground  that  it 
was  beyond  the  power  of  the  legislature  to  deprive  the 
county  of  Westchester  of  the  fine  money  to  which  it  was 
entitled  under  the  law  as  it  stood  before  the  amendment  of 
1893.  The  relators  then  appealed  to  the  General  Term,  and 
there  the  decision  was  affirmed,  apparently  on  the  ground  that 
the  amendments  of  1893  could  not  have  retroactive  effect  so 
^js  to  change  the  title  to  the  money  then  in  the  hands  of  the 
defendant. 

There  is  no  express  provision  in  section  238  as  amended 
requiring  the  fines  to  be  paid  to  the  commissioners  of  fisheries, 
but  we  think  such  payment  is  fairly  and  indeed  necessarily 
implied.    It  is  clear  to  us  that  the  amendment  of  section  238 
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was  made  to  put  penalties  and  fines  on  the  same  footing,, 
requiring  them  both  to  be  paid  to  the  commissioners.  There 
could  have  been  no  purpose  or  policy  to  have  the  penalties 
take  one  direction  and  tl\e  fines  another.  Whatever  may  be 
said  of  tlie  fines,  the  penalties  recovered  by  action  were,  under 
section  238,  prior  to  its  amendment,  required  to  be  paid  to  the 
commissioners,  and  it  cannot  be  supposed  that  the  legislature 
intended  by  the  amendments  that  now  both  penalties  and  fines 
should  go  to  the  county  treasurer,  under  section  726  of  the 
Code  of  Criminal  Procedure,  to  be  used  and  applied  contrary 
to  the  policy  of  the  state  as  manifested  in  all  the  previous  acts 
upon  the  subject.  (Laws  of  1879,  chap.  534,  sec.  35;  Laws 
of  1888,  chapter  577,  sec.  4.)  Now  the  moneys  realized  from 
fines  and  penalties  are  to  be  mingled  togetlier  into  one  fund 
and  are  to  be  disbursed  by  the  commissioners.  How  could 
they  disburse  the  moneys  unless  they  were  paid  to  them  ?  It 
is  made  a  misdemeanor  for  any  officer  or  person  not  "  to  pay 
over"  such  moneys.  To  whom  is  payment  to  be  made  if  not 
to  the  commissioners  ?  And  payment  may  be  enforced  by  the 
commissioners  in  an  action  brought  by  them  in  the  name  of 
the  People.  The  sections  cannot  have  full  force  and  effect 
and  the  law  cannot  be  fully  administered  unless  the  moneys 
received  for  both  fines  and  penalties  are  paid  to  the  commis- 
sioners. All  the  provisions  of  a  statute  must  be  consulted  so 
as  to  ascertain  the  legislative  intent,  and  whatever  is  neces- 
sarily implied  in  a  statute  is  just  as  much  a  part  thereof  as  if 
written  therein.  {People  v.  Iftica  Iris.  Co.,  15  Johns.  358 ; 
Hiffffs  V.  Palmer,  115  N.  Y.  506.) 

But  it  is  said  that  section  238  as  amended  cannot  have  retro- 
active effect,  and  our  attention  is  called  to  many  authoriries 
which  illustrate  the  rule  that  statutes  are  to  be  so  construed  as 
to  give  them  prospective  operation  only  if  that  is  reasonably 
possible.  But  these  authorities  and  the  rule  they  establish 
have  no  application,  because  here  the  legislative  intent  is 
plainly  manifested  that  this  section  shall  have  retroactive  ope- 
ration. To  hold  otherwise,  we  would  have  to  eliminate  the 
word  "  heretofore,"  which  is  used  in  contrast  with  the  word 
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**"  hereafter,"  from  tlie  section.  {Shreeeport  v.  Cole^  129  U.  S. 
4J6;  People  ex  reL  CoJllm  v.  Spicer,  99  K  Y.  225.) 

But  the  further  contention  is  made  that  if  the  section  was 
intended  to  have  retroactive  effect,  it  is  unconstitutional,  as 
<lepriving  the  county  of  Westchester  of  its  property  in  the 
money  witliout  due  process  of  law.  The  county,  prior  to  the 
Amendment  of  section  288,  had  no  equitable  or  meritorious 
claim  to  this  money.  It  was  in  no  way  produced  or  brought 
,  into  existence  by  it  or  any  of  its  agents.  It  did  not  even 
•come  from  tlie  taxation  of  any  of  its  inhabitants.  It  came 
from  the  criminal  violation  of  the  general  laws  of  the  State, 
and  assuming  that  it  was  payable  under  the  law  of  1892  to  the 
comity,  it  was  made  so  payable  by  a  general  law.  Whatever 
riglit  the  county  had  to  it  was  not  such  as  an  individual  has  to 
liis  private  property.  The  county  would  take  it  for  a  public 
nse  under  the  laws  of  the  state.  It  can  hardly  be  said  even 
that  the  county  would  take  it  at  all.  The  county  treasurer 
would  take  it  to  be  disbursed  as  the  laws  direct.  Until  it 
was  actually  disbursed  the  legislature  could  direct  by  laws 
duly  enacted  the  purposes  for  which  it  was  to  be  used.  It 
could  even  direct  its  payment  into  this  state  treasury  to  be 
mingled  with  the  other  moneys  of  the  state,  or  it  could  direct 
its  payment  to  any  officer  or  agent  of  the  state  to  be  used  for 
public  purposes.  The  legislature  could  go  further  and  compel 
payment  out  of  the  county  treasury  of  all  the  expenses  attend- 
ing the  enforcement  of  the  game  and  fishery  laws  within  the 
county  limits.  Still  more  could  it  arrest  this  money  in  the 
hands  of  the  justice  of  the  peace  and  thus  prevent  its  payment 
to  the  county  treasurer.  The  money  was  in  no  sense  the  pri- 
vate property  of  the  county,  and,  hence,  the  county  was  not 
deprived  of  private  property  by  the  amended  section. 

We,  therefore,  see  no  reason  to  doubt  that  this  money  was 
jmyable  to  the  fisheries  commissioners,  and  we  announce  this 
conclusion  because  the  questions  bearing  upon  it  were  fully 
argued,  and  both  parties  seem  desirous  that  the  statute  should 
be  construed  now  so  as  to  save  further  litigation. 

But,  nevertheless,  this  order  must  be  affirmed.     A  man- 
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damns  could  not  be  issued  in  this  case  upon  the  facts  now 
appearing  without  a  departure  from  a  fundamental  and 
important  rule  of  law  always  observed  in  such  cases,  and  that 
is  that  such  a  writ  will  not  be  issued  where  the  relator  has  an 
adequate  remedy  by  action,  (People  v.  Supervisors  of  Che- 
nango Co,^  11  N.  r.  573;  People  v,  Campbell^  Cornr.^  72 
id.  496  ;  People  v.  Thmnpsoiiy  Comr.^  99  id.  641.)  Here 
the  very  remedy  provided  by  tlie  statute  for  the  recovery  of 
this  money  is  an  action,  and  there  is  no  reason  to  doubt  that 
that  remedy  will  prove  in  this  case  to  be  entirely  adequate 
and  effectual. 

The  order  nmst,  therefore,  be  affirmed,  but  under  the  cir- 
cumstances, without  costs  of  the  appeal  to  this  court. 

All  concur. 

Order  aflBrmed. 


Edward  H.  Chisholm,  Respondent,  v.  The  State  of  New 
York,  Appellant.  . 

______^  While,  in  an  action  for  negligence,  the  absence  of  negligence  on  the  part  of 
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1 71  11  ftft  atively ,  this  may  be  done  by  circumstantial  as  well  as  direct  evidence,  and 

if  different  conclusions  may  be  drawn  from  the  circumstances  proved,  the 
question  of  negligence  is  one  of  fact  for  the  Jury  or  a  trial  court. 
The  state  erected  a  new  highway  bridge  over  the  Erie  canal,  which,  being 
wider  than  the  old  one,  rendered  a  widening  of  the  approaches  necessary. 
The  approach  at  one  end  was  not  graded  up  to  the  bridge  for  some  days, 
and  thup  a  hole  was  left  which  was  unsafe  and  dangerous,  without 
proper  guards.  No  guards  or  lights  were  furnished,  and  plaintiff,  in 
crossing  the  bridge  on  a  very  dark  night,  stepped  into  the  hole  and  was- 
injured.  Upou>a  claim  presented  to  the  Board  of  Claims  it  appeared 
that  plaintiff  was  not  aware  of  the  dangerous  condition  of  the  approach. 
Hddy  that  the  facts  showed  negligence  on  the  part  of  the  state  and  justi- 
fied a  finding  that  there  was  no  contributory  negligence  on  the  part  of 
the  claimant. 

(Argued  February  1,  1894;  decided  February  9,  1894.) 

Appeal  from  an  award  of   the  Board  of   Claoms  made 
December  29,  1891,  in  favor  of  the  claimant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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T,  E.  lla/ncock^  Attoniey-General^  for  appellant.  There  i» 
no  evidence  in  the  case  tending  to  show  that  the  state  was 
negligent  in  respect  to  the  claimant,  or  that  the  negligence  of 
the  state  caused  or  contributed  to  the  injury  complained,  of. 
{^Bedlmo  v.  N.  Y.  F.  D,  D,  Co.,  112  N.  Y.  263.)  There  was. 
no  proof  offered  by  which  the  Board  of  Claims  could  find  that 
the  claimant  was  free  from  negligence  contributing  to  the 
injuries  complained  of,  even  assuming  that  the  state  was  neg- 
ligent. {Murray  v.  T.  cfe  W.  T.  B.  Co.,  91  K  Y.  659 ;  liey^ 
nolda  V.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  58  id.  248 ;  Cordell  \\ 
N.  Y.  a  i&  H.  R.  R.  R.  Co.,  75  id.  330 ;  Weat^m  v.  City  of 
Tray,  139  id.  281 ;  Dobbins  v.  Brown,  119  id.  188 ;  SjMtt&rf 
V.  State,  108  id.  217;  Peaslee  v.  Latham,  69  Hun,  389; 
Dubois  V.  JTinffston,  102  K.  Y.  223.) 

James  W.  Watts  for  respondent.  The  liability  assumed 
by  the  state  rests  upon  the  same  principles  as  that  of  an 
individual.  (Laws  of  1870,  chap.  321,  §  1 ;  Laws  of  1883^ 
chap.  205,  §  13 ;  Sipple  v.  State,  99  N.  Y.  284 ;  Bowefi  v. 
State,  108  id.  166  ;  Gibney  v.  State,  137  id.  1.)  On  appeal  from 
the  decision  of  the  Board  of  Claims  only  questions  of  law  are 
open  for  consideration.  {Bowen  \.  State,  108  N.  Y.  166.) 
This  bridge  was  a  part  of  a  public  highway,  and  the  state  owed 
to  all  persons  using  it  the  same  duty  that  a  municipal  corpora- 
tion or  an  individual  owes  to  persons  using  streets  and  side- 
walks, viz.,  to  keep  it  and  its  approaches  in  a  safe  and  passable 
condition.  {McGuire  v.  Spence,  91  N.  Y.  303;  Weed  v. 
BaUsUyix,  76  id.  329 ;  Nolan  v.  Kivig,  97  id.  565-572 ;  SUyrrs 
T.  Utica,  17  id.  104.)  Even  though  plaintiff  knew  of  the 
obstruction-  (which  in  this  case  he  clearly  did  not)  it  is  a  ques- 
tion of  fact  whether  he  was  guilty  of  carelessness  which  con- 
tributed to  the  injury,  and  this  fact  has  been  found  in  his 
favor.    (Bullock  v.  MoA/or,  99  N.  Y.  654 ;   Evans  v.  City  of 

Utica,  69  id.  166 ;  Weed  v.  ViUage  of  Ballston,  76  id.  329  ; 
Button  v.  //.  R.  R.  R.  Co.,  18  id.  248 ;   Hart  v.  n.  R.  B. 

Co.,  80  id.  622;  Ilqfman  v.  U.  F.  Co.,  47  id.  176-186  j 
Nimell  V.  City  of  New  York,  20  J.  &  S.  382;  Johnso7i  v. 
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7/.  H.  Ji,  JR.  Co.,  20  K  Y.  65-70 ;  Jones  v.  iT.  T.  0.  <Sk  H. 
Ji,  R.  R.  Co,,  92  id.  628 ;  10  Abb.  [N.  C]  200  ;  28  Hun,  304 ; 
Moody  V.  Osgood^  54  N.  Y.  488-496.)  The  excavation  in  the 
liigliway  being  unnecessarily  left  as  long  as  it  was  left,  became 
a  nuisance,  and  in  such  case  contributory  negligence  is  not  a 
defense.     {Irvine  v.  Wood,  51  K  Y.  224.) 

Baetlett,  J.  This  appeal  is  taken  by  the  state  of  New 
York  from  an  award  made  by  the  Board  of  Claims  in  favor 
of  the  claimant  for  personal  injuries  sustained  May  2l8t, 
1889. 

The  claimant  at  the  time  of  the  accident  was  a  resident  of 
tlie  t;Own  of  Whitestown  in  the  county  of  Oneida.  For  several 
years  prior  to  1889  a  public  highway  leading  from  Yorkville 
to  New  York  Mills  in  said  town  was  carried  over  the  Erie 
<»nal  on  a  bridge  constructed  and  maintained  by  the  state. 

In  the  spring  of  1889  the  state  removed  the  bridge  and 
replaced  it  with  one  made  of  iron.  This  new  bridge  was  six 
or  eight  feet  wider  than  the  old  one,  and  this  fact  necessitated 
the  widening  of  the  approaches. 

The  approach  at  the  northeast  comer  was  not  graded  up  to 
the  bridge  for  some  days  after  the  work  in  other  respecte  was 
completed,  and  a  hole  was  left  which  rendered  said  corner 
unsafe  and  dangerous  and  without  proper  guards  and 
protection. 

The  accident  happened  while  this  state  of  affairs  existed. 
At  about  nine  o'clock  in  the  evening  of  May  21st,  1889,  the 
claimant,  a  young  man  twenty-four  years  old,  approached  said 
bridge  from  the  south  and  crossed  it  on  the  easterly  side  to 
the  northeast  comer  where  he  stepped  into  the  said  hole  and 
was  precipitated  to  the  canal  bank  below,  a  distance  of  about 
ten  feet,  fracturing  a  rib  and  sustaining  other  severe  and 
possibly  permanent  injuries.  There  is  abundant  evidence  to 
es^tablish  that  the  state  was  guilty  of  the  grossest  negligence 
in  leaving  the  bridge  in  the  condition  already  described 
without  proper  guards  and  lights  to  warn  the  wayfarer  of  his 
danger. 
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The  night  of  the  accident  was  very  dark ;  one  of  the  wit- 
nesses testiiied  "  it  was  darker  than  pitch." 

The  attorney-general  insisted  there  was  no  proof  offered 
by  which  the  Board  of  Claims  could  find  that  the  claimant 
was  free  from  negligence  contributing  to  the  accident,  and 
that  the  finding  to  the  contrary  was  legal  error.  It  was  urged 
on  the  argument  that  it  was  the  duty  of  claimant  to  have 
shown  whether  he  was  walking  or  running,  whether  he  was 
under  the  influence  of  liquor  or  sober,  or  whether  he  was 
exercising  due  care  under  the  circumstances. 

Although  it  is  a  fundamental  principle  that  the  absence  of 
negligence  on  the  part  of  the  plaintiff,  contributing  to  the 
injury,  must  be  aflSrmatively  shown  by  him,  yet  this  may  be 
done  by  direct  proof,  or  by  circumstances.  (Hart  v.  Hudson 
Jiwer  Bridge  Co.,  80  K  Y.  622 ;  Hoffman  v.  Union  F.  Co., 
47  id.  176-186 ;  Button  v.  Hudson  Ri/oer  B.  B.  Co.,  18  id. 
248,) 

If  different  conclusions  can  be  drawn  from  these  circum- 
stances it  is  a  question  for  the  jury,  or  in  this  case  for  the 
commissioners. 

The  attorney-general  cited  the  recent  decision  of  this 
-court  in  Weston  v.  The  City  of  Tr(yy  (139  N.  Y.  281)  as  a 
<jonclusive  authority  in  his  favor. 

That  case  illustrates  the  distinction  between  the  case  at  bar 
and  many  of  the  c^es  cited  by  the  attorney-general. 

The  proof  showed  that  the  plaintiff,  Mary  Weston,  while 
walking  on  one  of  the  streets  of  Troy  in  the  forenoon  of  a 
March  day,  slipped  and  fell  by  reason  of  stepping  on  a  ridge 
of  ice  that  was  plainly  visible  although  covered  by  an  inch  or 
two  of  light  snow.  A  verdict  in  her  favor  was  reversed 
because  there  was  no  evidence  as  to  the  exercise  by  her  of  any 
•care  on  the  occasion. 

Chief  Judge  Andrews  remarked  in  the  course  of  his  opinion 
*^  tliat  the  presumption  which  a  wayfarer  may  indulge,  that  the 
streets  of  a  city  are  safe,  and  which  excuses  him  from  main- 
taining a  vigilant  outlook  for  dangers  and  defects,  has  no 
application  where  the  danger  is  known  and  obvious." 
SioKBLs  —Vol.  XC VL         32 
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In  the  case  at  bar  we  have  a  state  of  facts  which  distin- 
guishes it  from  the  case  just  cited.  Claimant  was  proceeding 
along  a  public  highway  on  a  very  dark  night ;  he  was  not 
required  to  avoid  defects  or  obstructions  which  he  could  not 
see. 

In  Harris  v.  Uebelhoer  (75  N.  Y.  at  page  175),  Chief  Judge 
FoLGER  remarked :  "  A  public  highway  may  be  used  in  the 
darkest  night ;  a  night  so  dark  as  that  the  keenest  and  clearest 
vision  might  not  be  able  to  detect  obstacles  and  defects.  In  such 
a  case  any  man  traveling  upon  it  is  practically  a  blind  man." 
One  passing  along  a  sidewalk  has  a  right  to  presume  it  is  safe. 
{McGuire  v.  Spence,  91  N.  Y.  303 ;  Weed  v.  BaUston,  76  id, 
329 ;  Brusso  v.  Buffalo,  90  id.  679.) 

We  are  of  opinion  that  the  evidence  fully  sustains  the  find- 
ings of  the  commissioners  that  the  state  was  negligent  and  the 
claimant  was  not. 

It  was  also  proved  that  the  dangerous  condition  of  the 
northeast  comer  of  the  bridge  was  not  known  to  claimant. 

Great  stress  was  laid  upon  the  fact  that  the  claimant  testi- 
fied that  he  did  not  know  how  he  fell ;  he  stated  under  cross- 
examination  :  "  I  think  I  stepped  down  one  of  the  steps ; 
after  that  I  did  not  know  anything  until  I  was  picked  up 
down  on  the  ground." 

It  was  insisted  that  claimant's  lack  of  knowledge  on  this 
point  led  to  a  failure  of  proof  as  to  how  he  came  to  be  lying 
at  the  bottom  of  this  excavation  ten  feet  in  depth. 

We  do  not  so  regard  it,  but,  on  the  contrary,  consider  that 
the  claimant's  testimony,  taken  in  connection  with  all  the  evi- 
dence in  the  case,  leads  irresistibly  to  the  conclusion  that  he, 
without  negligence  on  his  part,  on  a  dark  night  fell  into  an 
excavation  that  the  state,  through  its  servants,  had  left  directly 
in  his  path, wholly  unguarded,in  a  public  highway  over  which 
he  was  lawfully  traveling. 

The  award  is  affirmed,  with  costs. 

All  concur. 

Award  affirmed. 
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• 

Thb  People  ex  rel.  The  Edison  General  Electric  Com- 
pany, Appellant,  v.  Edward  P.  Barker  et  al..  Commis- 
sioners of  Taxes,  etc.,  Eespondents. 

The  provision  of  the  Revised  Statutes  prohibiting  a  corporation  from 
declaring  dividends,  except  from  surplus  profits  (1  R.  S.  589,  §  1),  does 
not  apply  to  a  corporation  organized  under  the  General  Manufacturing 
Act  (Chap.  40,  Laws  of  1848);  the  trustees  of  such  a  corporation  have 
power  to  declare  and  pay  dividends,  at  least  until  some  Judicial 
restraint  intervenes  to  prevent,  although  there  are  no  surplus  profits, 
and  in  so  doing  simply  subject  themselves  to  the  penalty  imposed  by 
the  act  (§  18). 

Where,  in  proceedings  by  certiorari  to  review  the  action  of  the  commis- 
sioners of  taxes  and  assessments  of  the  city  of  New  York,  in  assessing 
such  a  corporation,  it  appeared  that  the  assessment  was  based  solely 
upon  statements  of  the  relator  in  answer  to  questions  put  by  the  com- 
missioners, which  statements  showed  that  the  capital  was  impaired  and 
that  the  indebtedness  of  the  company  exceeded  the  value  of  its  assets 
exclusive  of  real  estate,  and  did  not  disclose  any  fact  or  circumstance 
justifying  a  disbelief  of  the  answers  made,  except  that  a  dividend  had 
been  declared  and  paid  shortly  previous,  heMy  tliat  this  did  not  author- 
ize a  dislielief  in  the  statement  of  the  impairment  of  capital,  and,  in 
the  absence  of  any  request  on  the  part  of  the  commissioners  for  further 
information,  did  not  justify  them  in  imposing  a  tax,  as  the  state- 
ments, if  accepted  as  true,  showed  that  there  was  no  basis  therefor. 

(Argued  January  9,  1894;  decided  February  9,  1894.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  10, 
1893,  which  affinned  an  order  of  Special  Term  dismissing  a 
writ  of  certiorari  brought  to  review  the  action  of  the  comrais- 
sioners  of  taxes  and  assessments  of  the  city  of  New  York  in 
assessing  and  taxing  the  relator. 

The  relator  is  a  corporation  organized  under  the  General 
Manufacturing  Act,  with  a  capital  stock  actually  paid  in,  or 
secured  to  be  paid  in,  of  $14,964,900,  and  was  assessed  by 
defendants  for  the  year  1892  at  $15,000,000.  The  relator 
applied,  mider  section  820  of  the  Consolidation  Act,  to  have 
the  assessment  coiTected,  and  submitted  to  defendants  state- 
ments in  writing  in  answer  to  questions  of  the  commissioners^ 
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which  were  sworn  to  by  its  treasurer,  and  were  substantially 
3B  follows : 

"  Total  gross  assets,  exclusive  of  patent  rights, 

value  unknown $9,459,500 

"Capital  stock  actually  paid  in,  or  secured  to 

be  paid  in 14,964,900 

"  Eate  of  dividend  for  last  year. 8^ 

"  Indebtedness,  investments  in  real  estate  and 

stocks  of  other  corporations 13,676,634  " 


Defendants  thereupon  reduced  the  ajssessment  to  $2,670,000. 

Charles  K  MiUer  for  appellant.  The  relator  is  a  corpora- 
tion to  which  the  provisions  of  the  Revised  Statutes  are  not 
applicable.  (Const,  art.  8,  §  1;  Laws  of  1857,  chap.  422, 
§  7.)  The  provision  in  the  Revised  Statutes  that  it  shall  not 
be  lawful  for  the  directors  to  make  dividends,  except  from  the 
isurplus  profits  arising  from  the  business  of  the  corporation,  is 
not  contained  in  the  act  of  1848.  The  object  of  this  provision 
is  to  prevent  the  dissipation  of  the  fund  designed  for  the 
security  of  creditors.  {liorke  v.  Thomas^  56  N.  Y.  559,  564.) 
A  corporation  of  the  nature  of  relator  may  lawfully  declare 
and  pay  dividends  out  of  the  profits  of  its  business,  although 
its  gross  assets  are  less  in  value  than  its  capital  stock.  (2  R. 
S.  [8th  ed.]  1554 ;  Morawetz  on  Corj).  §§  440,  441 ;  T^ws  of 
1853,  chap.  333,  §  2 ;  I^ws  of  1854,  chap.  232.)  In  the  state- 
ment of  gross  assets  submitted  to  the  tax  commissioners 
the  franchise,  good  will  and  dividend  earning  capacity  of 
the  relator  are  not  included.  But  these  are  all  proper 
items  in  estimating  the  value  of  the  property  of  a  corporar 
tion  in  deciding  upon  the  propriety  of  payment  of  dividends. 
{People  V.  Coleman^  126  N.  Y.  437;  People  v.  Comr.  of 
Taxes,  103  id.  240 ;  Karties  v.  li.  c&  O.  V,  P,  P.  (7^.,  4  Abb. 
[N.  S.]  107.)  The  doctrine  of  stare  d^ci^is  is  applicable. 
{People  V.  Barker,  139  K  Y.  55.)  The  indebtedness, 
$4,740,174,  must,  in  the  nature  of  things,  be  taken  into  con- 
sideration in  arriving  at  the  value  of  the  capital  of  the  relator. 


1894.]    People  ex  kel.  E.  Gv  E.  Co.  v.  Barker  et  al.       25$ 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Fn«CH,  J. 

{People  Y.  Barker^  139  N.  Y.  63.)  The  assessed  valuation  of 
the  real  estate,  $802,000,  is  also  to  be  deducted.  (Laws  of 
1875,  chap.  456,  §  3.)  The  amount  invested  in  stocks  of  other 
corporations  which  are  taxed  upon  their  capital,  $3,526,800,  is 
to  be  deducted-  (2  R.  S.  chap.  13,  §  1 ;  People  v.  Comrs,  of 
Taxes,  4  Hun,  595 ;  62  N.  Y.  630 ;  People  v.  Comra,  of  TaxeSy 
5  Hun,  200 ;  64  N.  Y.  541 ;  PeopU  v.  CampheU,  138  id.  543.) 
Eleven  million,  one  hundred  and  eighty-four  thousand,  nine 
hundred  and  seventy-four  dollars,  being  $1,399,474  more  than 
the  value  of  the  gross  assets,  inclusive  of  $326,000  of  patent 
rights,  should  be  deducted.  {People  ex  rel.  v.  Comrs.  bf  TdxeSy 
4  Hun,  595 ;  23  N.  Y.  223  ;  People  ex  rel.  v.  Barker,  139  id, 
126.)  The  patent  rights  are  not  assessable.  {McCullough  v. 
State,  4  Wheat.  316 ;  Weston  v.  City  of  Charleston.,  2  Pet. 
449 ;  Patterson  v.  Kentucky,  97  U.  S.  501 ;  Holmes  v.  F.  N. 
Bank,  43  Ind.  167;  Cranson  v.  Smith,  37  Mich.  309;  Holi- 
day V.  Hunt,  70  HI.  109 ;  Crittenden  v.  White,  23  Minn.  24.) 

Da/vid  J,  Dean  for  respondent.  The  return  does  not  show 
that  the  decision  of  the  commissioners  upon  the  value  of  the 
relator's  assets  was  unsupported  by  the  evidepce  before  them, 
and,  therefore,  that  decision  cannot  be  set  aside.  ( Jf.  F,  Ins. 
Co.  V.  Comrs.  of  Taxes,  76  N.  Y.  64 ;  People  ex  rel.  v.  W.  F. 
Ins.  Co.,  91  id.  580 ;  People  v.  Aster,  100  id.  600 ;  People 
ex  rel.  v.  Comrs.  of  Tax-es,  104  id.  246 ;  People  v.  K.  F.  Ins. 
Co.,  107  id.  543 ;  People  ex  rel.  v.  Hicks,  105  id.  198.) 

Finch,  J.  We  are  unable  to  distiriguish  this  case  from  tliat  of 
People  ex  rel.  v.  Bark^  (139  N.  Y.  55).  In  both  cases  the 
returns  of  the  tax  commissioners  were  identical  except  as  to  the 
respective  amounts  and  values,  and  showed  that  the  assess- 
ments rested  upon  the  statements  of  the  relators  made  in 
answer  to  questions  put  by  the  assessors  :  in  both  those  state- 
ments established  that  there  T^as  no  basis  for  a  tax  if  they 
were  accepted  as  true:  in  both  the  value  of  patents  was 
described  as  unknown,  but  the  cost  in  stock  issued  was  dis- 
closed :  and  in  both  there  was  developed  no  fact  or  circum- 
stance justifying  a  disbelief  of  the  answers  made,  except  that 
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in  each  case  a  dividend  had  been  declared  at  some  possibly 
I'ecent  period.  In  this  case  the  dividend  was  eight  per  cent, 
and  in  the  earlier  case  four  percent,  and  we  there  declared 
the  fact  of  a  dividend  paid  to  be  immaterial  under  the  exist- 
ing circumstances.  The  legitimate  effect  of  such  a  fact  upon 
the  action  of  the  assessing  oflScers  was  not  then  much  con- 
sidered, but  is  now  put  in  the  front  of  the  controversy,  and 
claimed  to  furnish  a  decisive  reason  for  the  disbelief  of  the 
assessors  in  the  statement  furnished  by  the  I'elator. 

•We  might  safely  rest  upon  the  authority  cited,  but  since  the 
point  now  urged  was  not  then  seriously  argued  or  discussed, 
and  is  pressed  specially  upon  our  attention,  we  deem  it  proper 
to  give  it  some  degree  of  consideration.  It  proceeds  upon  an 
inference  or  presumption.  The  argument  is  that  under  the 
Revised  Statutes  any  declaration  of  a  dividend  except  out  of 
surplus  is  forbidden,  since  otherwise  the  capital  is  necessarily 
impaired  by  the  distribution  to  stockholders :  that  no  such 
violation  of  the  law  is  to  be  presumed,  but  rather  a  due  com- 
pliance with  its  terms  :  that  a  presumption  of  such  compliance 
arises  from  the  fact  of  a  dividend  declared  and  paid,  and  so  the 
lawful  and  necessary  inference  is  that  the  capital  has  not  been 
impaired,  but  that  over  and  above  it  the  necessary  surplus  had 
been  accumulated :  that  such  inference  is  inconsistent  with  and 
contradicts  the  statement  made,  showing  the  actual  capital  to 
have  fallen  from  fifteen  millions  to  about  one-third  of  that 
amount :  and  so  the  commissioners  had  a  riglit  to  disbelieve 
that  statement  and  fix  the  value  of  the  capital  upon  their  own 
judgment.  There  are  two  answers  to  this  contention,  one  of 
which  questions  the  presumption,  and  the  other  at  least 
balances  and  nullifies  it. 

In  the  first  place,  the  relator  was  incorporated  under  the 
general  act  of  1848,  and  the  prohibition  of  the  Revised  Statutes 
does  not  apply.  That  general  act  has  its  own  prohibition  and 
attaches  its  own  sole  and  peculiar  penalty,  and  one  which  leaves 
the  companies  in  the  matter  of  making  dividends  with  an 
equal  if  not  greater  liberty.  {Excelsior  Co,  v.  Zacey,  63  N. 
Y.  422.)     That  penalty,  and  the  only  one  imposed,  is  that  the 
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trustees  shall  become  liable  for  all  debts  existing  and  contracted 
^luring  their  term  of  office,  (Laws  of  1848,  chap.  40,  §  13), 
^nd  the  practical  effect  follows  that  for  the  security  of  cred- 
itors the  liability  of  the  trustees  is  put  in  the  place  of  the 
impairment  of  capital  effected  by  the  dividends.  If  the  trus- 
tees choose  to  bear  that  responsibility  they  have  power  to 
<leclare  and  pay  the  dividend  though  no  surplus  exists  beyond 
the  capital,  at  least,  until  some  judicial  restraint  intervenes  to 
prevent.  It  is  probable  that  many  such  dividends  are  declared 
and  paid,  and  their  declaration  in  a  given  case  scarcely  justi- 
fies an  inference  that  the  capital  necessarily  remains  intact  and 
undiminished  in  actual  value.  The  presumption  if  it  exists  is 
•extremely  slender  and  weak. 

But  what  there  is  of  it  is  rebutted  by  another  presumption 
springing  from  the  facts  which  is  that  against  the  commission 
of  fraud  or  crime.  Here  the  treasurer  of  the  company  has 
sworn  to  a  shrinking  of  the  capital  from  fifteen  millions  to 
about  nine  millions,  further  chargeable  with  nearly  five  mil- 
lions of  debts,  and  obviously  could  not  have  honestly  made  that 
statement  if  in  truth  there  had  been  no  shrinkage  of  values  at 
all,  and  so  the  two  possible  presumptions  may  be  said  to  bal- 
ance and  neutralize  each  other. 

These  suggestions  serve  to  show  that  the  duty  of  the  tax 
commissioners  is  not  to  subordinate  facts,  fairly  disclosed  and 
uncontradicted,  to  the  influence  of  presumptions  amounting 
to  little  more  than  a  guess  or  possibility,  but  to  deal  with  them 
fairly  and  intelligently.  These  officers  are  armed  with  power 
to  ascertain  the  truth  of  answers  given  to  their  formal 
inquiries,  and  should  always  do  so  when  the  means  of  investi- 
gation are  put  before  them.  Here  the  facts  for  which  they 
asked,  and  all  that  they  asked,  were  furnished  under  the  oath 
of  the  relator's  treasurer.  If  they  were  dissatisfied  with  his 
valuation  of  assets  in  gross  they  could  have  required  them  to 
be  given  in  detail  and  so  been  enabled  to  judge  of  the  fairness  or 
unfairness  of  the  valuation ;  but  they  were  not  justified  in 
assuming  that  the  treasurer,  for  the  purpose  of  evading  taxation, 
had  falsely  underestimated  the  assets,  because  of  a  recent  divi- 
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dend,  the  declaration  of  which  did  not  necessarily  involve  the 
fact  of  an  unimpaired  capital.  I  think,  therefore,  that  we  were 
right  in  saying  in  the  case  cited  that  the  declaration  of  a  divi- 
dend even  if  sufBciently  recent  is  an  immaterial  circumstance 
where  the  actual  facts  are  furnished  to  the  full  extent  required 
which  show  the  real  amount  and  value  of  the  capital.  Those 
facts  may  be  investigated,  but  must  not  be  disregarded  Uy 
make  room  for  doubtful  presumptions. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed,  without  costs. 

All  concur. 

Orders  reversed. 
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di64  1461  "WiLFBED  F.  MiLLs,  Appellant,  V.  Edmund  T.  Smith,  as 

Executor,  etc.,  Respondent. 

Where  the  loss  of  a  testamentary  trust  fund  is  caused  by  the  waste  or  mis- 
conduct of  the  executor  and  trustee,  no  claim  for  contribution  arises 
against  the  residuary  legatees. 

It  seems,  such  legatees  are  liable  to  refund  in  case  they  have  been  paid 
from  the  estate  without  a  decree  authorizing  the  payment,  and  in  con- 
sequence there  is  a  deficiency  of  assets  to  discharge  prior  claims  or  to 
pay  other  legatees,  but  in  the  absence  of  collusion  or  fraud  on  their 
part,  they  take  the  payment  without  other  risk. 

By  the  will  of  M.  a  sum  was  given  to  his  executors  to  be  held  in  trust  for 
the  benefit  of  T.  during  life,  the  trust  fund  to  be  invested  in  bonds  and 
mortgages,  and  upon  his  death  to  be  distributed  among  his  children. 
In  an  action  by  the  sole  surviving  child  of  T.,  brought  after  his  death, 
to  compel  the  residuary  legatees  to  account,  and  to  pay  the  amount  of  the 
trust  fund,  it  appeared  that  there  had  been  a  final  accounting  by  the 
executors,  and  at  that  time  the  amount  of  the  trust  fund  was  in  their 
hands  in  bonds  and  mortgages,  which  were  held  by  them  as  the  trust 
fund ,  and  no  part  thereof  was  ever  paid  to  the  residuary  legatees.  Neither 
T.  nor  plaintiff  were  cited  to  appear  upon  the  accounting.  By  the  sur- 
rogate's decree  thereon,  the  executors  were  credited  with  the  amount  of 
the  trust  fund.  Held,  that  in  the  absence  of  proof  of  any  fraudulent 
conversion  or  combination  on  the  part  of  the  residuary  legatees  whereby 
the  trust  fund  was  affected  or  divested,  no  claim  was  established  against 
them;  that  the  trust  fund  having  been  invested  and  set  apart  as  pre- 
scribed by  the  will,  and  the  trust  being  in  that  condition  at  the  time  of 
the  decree,  the  irregularity  in  not  citing  plaintiff  and  T.  did  not  render 
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the  distribution  of  the  residuary  estate  invalid;  that  plaintiff's  interest 
was  simply  in  the  trust  fimd,  and  he  had  no  concern  in  the  distribution 
of  the  residue ;  that  for  any  breach  of  duty  upon  the  part  of  the 
executors  and  trustees  his  remedy  was  against  them,  not  against  the 
distributees. 

(Argued  January  20,  1894;  decided  February  9,  1894.) 

Appeal  f  roui  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  29,  1892,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.  ♦ 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion. 

George  JT.  Hart  for  appellant.  The  plaintiff  is  an  infant 
legatee,  and  special  cestui  que  trust,  and  one,  therefore, 
interested  in  tlie  estate,  and  as  such  was  a  necessary  party  to 
all  the  proceedings  in  the  Surrogate's  Court,  and  entitled  to 
all  notices  thereof,  and  the  decree  of  the  surrogate  settling 
the  accounts  of  the  executors  and  directing  distribution  of  the 
assets  of  the  testator's  estate  was  void  and  of  no  effect  as  to 
the  plaintiff  because  he  received  no  notice  of  such  proceeding, 
was  not  cited  to  appear  therein  and  was  not  represented  by  a 
special  guardian  duly  appointed  by  the  fiurrogate.     (Leach  v. 

WeUs,  48  N.  Y.  598;  Fisher  v.  JSanta,  66  id.  472,  480; 

Wilson  V.  White,  109  id.  59 ;  Hood  v.  l/ood,  85  id.  577 ;  Carr 
V.  Bennett,  3  Den.  433 ;  El^worth  v.  llinton,  4  N.  Y.  Supp. 
573 ;  47  Hun,  625 ;  In  re  Quirm's  Estate,  9  N.  Y.  Supp. 
550;  Davis  v.  Crandall,  101  N.  Y.  321;  KelleU  v.  Rath- 
luniy  4  Paige,  166 ;  Redf .  L.  &  Pr.  Surr.  [4th  ed.]  93,  94 ; 
Thmnpson  v.  PicJcney,  26  Hun,  525 ;  In  re  Brown,  19  N.  Y. 
S.  R.  895.)  The  decree  procured  through  misrepresentation 
and  fraud  practiced  upon  the  court  is  utterly  void,  and  no 
right  can  be  founded  thereon.  All  the  assets  distributed 
among  the  defendants  under  pretense  thereof  are  tainted 
witli  fraud.  {Maiuhvilh  v.  Reynolds,  68  N.  Y.  543 ;  StiUr 
well  V.  Carpenter,   2  Abb.  [N.  C]    238,   263;  Herman  on 
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Estoppel,  §  116  ;  Story's  Eq.  Juris.  §  207;  Friml'Iin  Bank  v. 
Cooper,  36  Maine,  1 80 ;  Fn  re  Hawley,  104  N.  Y.  260 ;  Ward  v. 
Town  of  Southjield,  Id.  293 ;  C.  B.  Co.  v.  Haus,  111  id.  176 ; 
Beard  v.  Travern,  1  Yes.  Sr.  313;  Falmouth  v.  Strude,  11 
Mod.  137;  WUJlamH  v.  Bluai,  2  Mass.  213;  IlaU  v.  BJah^, 
13  id.  153  ;  Code  Civ.  Pro.  §  409.)  The  decree  of  the  surro- 
gate is  an  utter  nullity  for  any  purpose  even  as  between 
the  parties  appearing  in  the  j^roceedings,  and  all  the  acts  per- 
formed by  virtue  thereof  in  respect  to  the  distribution  of  the 
assets  before  and  after  it  was  made  are  utterly  illegal,  void, 
ineffectual  and  n«  rights  can  be  founded  thereon,  and  its 
validity  may  be  collaterally  impeached.  (Roderigas  v.  K  li. 
S.  Inst.,  76  X.  Y.  316  ;  ifcXaughton  v.  Chave,  5  Abb.  [X. 
C]  228 ;  Jacl'son  v.  Roh'tniion,  4  AVend.  442 ;  Kctrhnm  v. 
City  of  Buffalo,  14  X.  Y.  367;  Kf.sm?n  v.  Jfamllton,  20 
How.  Pr.  369;  Reraultx.  Sackett,  17  id.  461;  Putnam  v. 
Cromhle,  34  Barb.  232;  Craiav.  Llbhle,  32  Minn.  491;  In 
re  r;icZfr/<^7/,  117X.  Y.  494;  Rlggs  v.  Crmg,  89  id.  479; 
Wilcox  V.  Smith,  26  Barb.  336 ;  Taylor  v.  Waller,  1  Ileisk. 
734;  In  re  Qui  fins  Estate,  9  X.  Y.  Supp.  550;  Beehaan  v. 
Bingham,  5  X.  Y.  366 ;  In  re  Wlllets,  112  id.  296 ;  In  re 
Cannon,  3  Redf.  46  ;  Layton  v.  Davison,  29  Ilun,  622  ;  Joh}<- 
son  V.  Lawrence,  95  X.  Y.  154;  Ward  v.  Ford,  4  Redf.  45.) 
All  the  defendants  are  liable  for  the  $20,000  bequeathed  to  the 
plaintiff,  and  he  is  entitled  to  a  judgment  against  each  severally 
for  the  payment  of  the  whole  of  that  sum.  {Wood  v. 
Brown,  34  X.  Y.  343 ;  Foster  v.  Wllher,  1  Paige,  440 ;  Colt 
y.  Lasmler,  9  Cow.  320;  Rand  el  v.  Dyet,  38  Hun,  347; 
Sacla  \.  Berthond,  17  Barb.  15;  Campbell  v.  Sheldon,  13 
Pick.  22;  Rogers  v.  Zool^,  86  Ind.  243;  Hart  v.  Ten 
Fyrk,  2  Johns.  Cli.  116 ;  3  Redf.  on  Wills  [3d  ed.],  157,  215  ; 
Wlk'ox  V.  Smith,  26  Barb.  354 ;  Orr  v.  Raines,  2  Ves.  194  ; 
In  re  Gilman,  41  Hun,  561 ;  Bennett  v.  Ires,  30  Conn.  329 ; 
Bryant  v.  IlUion,  66  Ga.  477 ;  GllUsple  v.  Alexander,  3 
Russ.  130;  Story  Eq.  PI.  [9th  ed.]  §  106;  Grieg  v. 
Soinerville,  1  R.  &  M.  338  ;  McTos'key  v.  Reid,  4 Bradf.  339.) 
The  intentions  of  the  testator  did  not  prevail.     The  $20,000 
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bequeathed  in  tnist  for  tlie  benefit  of  Theodore  and  his  chil- 
dren was  never  satisfied,  and  even  if  tlie  defendant  intended  to 
satisfy  the  truGt  for  the  benefit  of  Theodore  the  fund  was  not 
legally  appropriated  for  that  or  any  other  purpose.  The 
defendants  divided  among  themselves  the  assets  of  the  estate 
upon  which  was  impressed  the  trust  for  his  benefit,  and  they 
are  each  and  every  of  them  liable  to  him  therefor.  {Smith  v. 
Bell,  6  Pet.  74;  Herbert  v.  Duvant,  88  N.  Y.  124;  CoUiiv- 
son  V.  Lister^  20  Beav.  370 ;  Boerum  v.  Schench^  41  N.  T. 
188 ;  Lin^he  v.  Wilkinson^  57  id.  445  ;  Ackermam  v.  Ernotty 
4  Barb.  640;  Bostwich  v.  At/am,  8  K  Y.  53;  Srnith  v. 
Bowen,  35  id.  84;  Jo/inston  v.  Lawrence,  95  id.  162;  Sher- 
man V.  Jerorne,  120  U.  S.  319,  326  ;  IfiUer  v.  Congdon,  14 
Gray,  114 ;  Wilrnott  v.  Jenkhis,  1  Beav.  401 ;  In  re  WillettSy 
112  X.  Y.  289  ;  Wilcox  v.  Smith,  26  Barb.  336;  Phimix  v. 
Zivinffstone,  101  N.  Y.  451 ;  Zeitch  v.  MiUs,  48  id.  600  ; 
Wi/bourn  v.  Wilbonrn,  48  Miss.  43 ;  In  re  ITood,  104  N.  Y. 
103 ;  18  Hun,  309 ;  Wetmare  v.  Porter,  92  X.  Y.  82 ;  Brirjffs 
V.  Davis,  20  id.  15 ;  Cromwell  v.  Kirk,  1  Dem.  602;  Davis 
Y.  Crandall,  101  N.  Y.  307 ;  Lewin  on  Trusts,  279 ;  J(yrd(Ui 
T.  Poillon,  77  id.  518 ;  Mason  v.  Posevelt,  5  Johns.  Ch.  542.) 
The  residuary  legatees,  in  collusion  and  combination  with  the 
executors,  so  unlawfully  dealt  with  the  estate  of  the  testator 
as  to  deprive  plaintiff  of  his  legacy,  which  was  a  trust  fund, 
and  they  are  Uable  to  him  in  damages  therefor  in  a  sum  sufli- 
cient  to  satisfy  his  legacy  and  to  comi^nsate  him  for  the  loss 
thereby  sustained  by  him.  {Ilarvey  v.  Keller,  1  Dem.  577; 
Fernbacher  v.  Fernbacher,  4  id.  227 ;  8  (,'iv.  Pro.  Rep.  308 ; 
Shields  \\  Shields,  (SO  Mdivh,  56;  Schofdd  v.  Churchill,  72 
K.  Y.  566 ;  Evans  v.  Fisher,  40  Miss.  685.)  The  defend- 
ants are  estopped  from  denying  that  the  bonds  and  mort- 
gages, "or  trust  funds,"  werfe  set  apart  for  the  benefit  of 
Theodore  only,  and  from  claiming  or  asserting  that  these 
securities  were  set  apart  to  satisfy  the  trust  for  the  bene- 
fit of  the  plaintiff,  because,  at  every  stage  of  the  proceedings 
of  final  accounting  tlie  defendant  claimed  that  the  pretended 
appropriation  was  for  the  benefit  of  Theodore  only.    (  Woodruff 
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V.  Taylor,  20  Vt.  65 ;  MarkJtam  v.  Jaudon^  93  N.  T.  249 ; 
Wester-velt  v.  Gregg,  1  Barb.  Ch.  478 ;  Boerum  v.  Schenck,  41 
N.  Y.  193 ;  Doiujlds  v.  Cruger,  80  id.  15 ;  Littlefield  v.  Bar- 
^JoeU,  5  How.  341 ;  Terry  v.  Munger,  120  N.  Y.  167  ;  49  Hun, 
364 ;  M.  Bank  v.  Howard,  30  N.  Y.  226 ;  Boardnian  v.  Z. 
S.,  etc.,  R,  Co,,  84  id.  182 ;  Philip  v.  GaUant,  62  id.  263 ; 
Nvven  v.  Belknap,  2  Johns.  573 ;  WiUy  v.  Judson,  82  N. 
Y.  39.)  The  plaintiff  has  the  right  to  recover  a  judgment 
against  all  the  defendants,  jointly  and  severally.  (  Verplanck 
▼.  Van  Buren,  76  N.  Y.  247 ;  MandeviUe  v.  Reynolds,  68 
id.  528,  545  ;  Whittlesey  v.  Delany,  73  id.  578  ;  Hutchinys  v. 
Eutchings,  7  Hill,  107 ;  Wetmore  v.  Porter,  92  N.  Y.  80.) 

JFred  W.  Hinrichs  for  respondents.  If  fraud  and  con- 
spiracy fall  out  of  the  case  there  is  no  ground  for  recovery 
against  the  residuary  legatees.  The  trustees  alone  are  liable  if 
the  fund  has  been  dissipated,  of  which  there  is  no  direct  evi- 
dence. {Lupton  V.  Lupton,  2  Johns.  Ch.  614;  1  Roper  on 
Leg.  460.)  The  only  point  raised  by  plaintiff's  counsel  upon 
the  trial  was,  not  that  the  securities  in  question  had  not  been 
set  aside,  but  that  it  was  the  duty  of  the  executors  to  set  aside 
a  sum  of  cash,  and  tlien  invest  the  cash  in  bond  and  mortgage. 
It  was  further  contended  that  as  the  respondents  had  allowed 
a  distribution  to  themselves  and  others  of  all  this  cash,  they  had 
in  fact  applied  to  their  own  use  the  $20,000  cash  which  should 
have  been  invested  in  bonds  and  mortgages  under  the  trust. 
This  is  untenable.  (Schouler  on  Ex.  &  Adm.  [2d  ed.]  §  328 ; 
Perry  on  Trusts  [4th  ed.],  §  448 ;  Orr  v.  Newton,  2  Cox's 
Cas.  274.)  The  exceptions  in  connection  with  the  "  offers  to 
prove  "  are  untenable.  {Coxdson  v.  Whiting,  14  Abb.  [N.  C] 
60;  1.  Co.  V.  Colhy,  120  N.  Y.  640.) 

Gray,  J.  William  Wickham  Mills,  by  his  will,  gave  to  his 
executors  the  sum  of  $20,000,  in  trust  "  to  loan  the  same  on 
bond  and  mortgage  upon  real  estate  and  to  apply  the  net 
income  thereof,  at  their  discretion,  to  and  for  the  use  of  his 
Bon,  Theodore  Mills,  during  his  natural  life,  and,  upon  hia 
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decease,  to  divide,  etc.,  etc.,  among  the  cliildren  of  said 
Theodore,  etc."  Testator  died  in  January,  1865.  The  plain- 
tiff, tlie  sole  surviving  child  of  testator's  son,  Theodore,  was 
born  in  November,  1865.  The  will  was  admitted  to  probate 
in  January,  1865,  and  letters  testamentary  were  issued  to  the 
j)ersons  named  as  executors,  to  wit :  To  Eliza  A.  Mills,  testa- 
tor's widow,  and  to  Washington  Mills  and  William  W.  Mills, 
two  of  testator's  sons.  Theodore,  the  plaintiiFs  father,  died 
in  January,  1886.  Plaintiff,  upon  attaining  his  majority  in 
November,  1886,  demanded  of  William  W.  Mills,  the  then 
sole  surviving  executor  of  the  testator,  the  fund  given  in  trust 
for  his  father,  Theodore  Mills  ;  but  the  executor  was  unable 
to  respond  to  plaintiff's  demand  and,  a.s  it  appears,  was  insol- 
vent. Plaintiff  then  brought  this  action  ;  making  the  residuary 
legatees  under  the  testator's  will,  or  their  legal  representatives, 
parties  defendants.  His  complaint  is  based  upon  various 
charges  of  unlawful  conduct  and  fraudulent  acts  by  the  defend- 
ants and  others  of  testator's  children,  since  deceased,  in  matters 
connected  with  the  administration  of  the  testator's  estate. 
Those  relating  to  the  admission  of  the  testator's  will  to  probate 
and  to  the  appraisement  of  the  testator's  property  are  unneces- 
sary to  consider.  He  charged  that  the  defendants  unlawfully 
contrived  to  prevent  the  legacy  bequeathed  to  the  plaintiff  from 
teing  discharged  by  the  surrogate  and  from  being  invested  upon 
l)ond  and  mortgage,  as  required  by  the  will ;  that  they  unlaw- 
fully caused  the  surrogate  to  settle  the  accounts  of  the  testa- 
tor's executors,  with  the  effect  of  defrauding  the  plaintiff  out 
of  his  legacy  ;  that  the  executors  failed  to  ai)propriate  and  to 
invest  the  sum  of  $20,000,  as  provided  by  the  said  will,  and, 
finally,  that  they,  with  intent  to  defraud  the  plaintiff,  unlaw- 
fully combining  together,  distributed  all  of  the  testator's 
estate  among  themselves,  in  disregard  of  the  plaintiff's  rights. 
Resting  upon  these  charges,  the  plaintiff  claims  to  be  entitled 
to  compel  the  residuary  legatees  to  account  as  for  moneys 
fraudulently  appropriated  and  distributed  to  them  and  to  have 
them  satisfy  his  claim  to  the  tru?»t  fund  of  $20,000  thereout. 
Upon  the  trial,  proof  was  given  of  certain  proceedings,  which 
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took  place  after  testator's  death,  with  reference  to  the  probate 
of  liis  will,  to  the  appraisement  of  his  estate  and  to  settle- 
ments of  his  executor's  accounts.  Beyond  that  documentary 
proof,  the  only  other  evidence  was  in  the  testimony  of  the 
defendant  William  W.  Mills,  the  sole  surviving  executor. 
The  trial  judge  found  as  facts,  that,  at  the  time  of  the  accounting 
by  the  executors  and  of  the  surrogate's  decree  thereupon,  the 
trust  fund  of  $20,000,  invested  in  bonds,  secured  by  mortgages, 
as  required  by  the  will,  was  in  the  hands  of  the  executors  and 
held  in  trust  by  them  ;  that  no  part  of  the  same  was  ever  paid 
to  the  residuary  legatees ;  tliat  there  was  no  evidence  assailing 
the  correctness  of  the  accounts,  or  to  show  any  conspiracy, 
combination,  or  consent  to  defraud  tiie  plaintiff,  or  to  misapply 
the  trust  fund.  Upon  such  and  other  findings  the  trial  judge 
dismissed  the  complaint,  and  his  conclusions  have  been  sus- 
tained by  the  General  Terih.  We  think  the  learned  judge 
could  have  come  to  no  other  conclusion  upon  the  pi  oofs. 
There  is  not  a  particle  of  evidence  to  sustain  any  of  the  alle- 
gations of  fraudulent  conduct  in  the  residuary  legatees,  or  to 
show  any  diversion  of  the  trust  funds  into  their  hands.  This 
action  is  simply  an  attempt  to  fasten  upon  the  distributees  of 
testator's  residuary  estate  the  responsibility  for  the  subsequent 
default  of  the  executore,  as  trustees  for  plaintiff's  father. 
That  cannot  be  done.  Where  the  loss  of  a  fund  is  due  to  the 
waste,  or  misconduct,  of  the  executor  and  trustee,  he  and  his 
estate  alone  can  be  looked  to.  No  claim  for  contribution  arises 
against  residuary  legatees  in  such  a  case.  They  are  liable  to 
refund  in  a  case  where,  having  been  paid  from  the  estate,  it  is 
discovered  that  there  is  a  deficiency  of  assets  for  distribution 
under  the  will,  caused  by  the  diminution  of  the  estate  through 
the  premature  payment  of  legacies. 

It  may  be  perfectly  true  when,  in  1871  and  1872,  proceed- 
ings were  had  for  an  accounting  by  the  executors,  which 
resulted  in  a  decree  of  adjustment  and  distribution,  that  the 
plaintiff  and  his  father  should  have  been  cited  to  appear  and 
that,  for  the  want  of  such  citation,  or  of  an  appearance,  the  pro- 
ceedings and  decree  as  to  them  were  irregular  and  of  no  bind- 
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ing  force.  But  admitting  to  the  fullest  extent  this  plaintiffs 
rights  to  complain  of  that  defect,  that  fact,  however  otherwise 
available  againt  the  executors,  does  not  furnish  any  support 
for  the  present  action.  If  there  was  the  omission  to  cite  his 
father,  or  him,  or  to  cause  his  appearance  by  guardian,  it  may 
have  been  a  serious  irregularity ;  but  it,  in  no  wise,  furnishes 
any  basis  for  imputing  to  tlie  residuary  legatees  any  fraudulent 
intention.  They  were  not  called  upon  to  verify  the  regularity 
of  the  procedure  and  nothing  connects  them  with  a  purpose 
to  deceive  plaintiff  and  his  father,  with  respect  to  the  account- 
ing. In  the  accounts  filed  upon  that  accounting,  it  was  shown 
that  bonds  and  mortgages,  representing  in  the  aggregate  the 
amount  of  $20,000,  and  particularly  described,  were  held  as  a 
trust  fund  for  Theodore  Mills,  plaintiffs  father.  The  accounts 
of  the  executors  were  verified  and  were  made  the  subjects  of 
objections.  Testimony  was  taken  before  the  surrogate  at  some 
length.  In  the  decree  of  the  suiTogate,  as  rendered  upon  that 
accounting,  the  executors  are  credited  with  the  amount  of  the 
trust  fund,  as  set  apart  for  Theodore  Mills.  Neither  in  that 
proceeding  for  an  accounting,  nor  in  anything  previously  done 
between  the  executors  and  the  parties  interested  in  the  estate, 
does  anything  appear  which,  in  the  slightest  degree,  tended 
to  prove  any  collusion  or  conspiracy  to  injure  the  plaintiff 
or  hifi  father.  To  the  contrary  of  any  theory  of  a  combina- 
tion between  the  executors  and  the  legatees,  there  is  evidence 
to  show  that  the  former  were  held  strictly  to  the  performance 
of  their  duties.  When  we  come  to  consider  the  evidence 
given  by  the  surviving  executor,  at  this  trial,  upon  his  exami- 
nation by  the  plaintiff's  counsel,  we  find  him  testifying  tliat 
lie  received  the  mortgages  and  securities  that  were  set  aside  for 
the  truj^t  fund  by  him  for  Theodore  Mills ;  that  he  and  his 
brother  took  them  out  of  the  safe  and  that  his  brother,  Wash- 
ington Mills,  the  deceased  executor,  tlien  took  charge  of  theuL 
He  does  not  explain  what  became  of  them ;  simply  saying 
that  he  never  did  anything  with  them  thereafter  and  never 
had  any  control  over  them.  The  inference  of  a  devastavit 
is,  of    course,   plainly  deducible.     All   the  evidence  in  the 
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case  goes  fairly  to  prove  that  the  trust  fund,  created  for  the 
plaintiflPs  father,  was  invested,  held  and  set  apart  by  the 
•executors  and  existed  in  that  condition  at  the  time  of  the  ren- 
dition of  the  surrogate's  decree.  That  being  the  proof,  the 
plaintiff  cannot  be  heard,  as  against  the  residuary  legatees,  who 
received  their  portions  of  the  estate,  pursuant  to  this  decree,  to 
say  that,  for  the  irregularity  in  the  accounting  proceedings,  the 
distribution  of  the  estate  to  them  was  wholly  invaUd  and 
null  and  that  they  should  refund  sufficient  to  make  good 
to  him  the  amount  of  the  lost  trust  fund.  That  result  does 
not  follow  upon  any  such  proof.'  The  question,  in  which  the 
plaintiff  was  interested,  concerned  the  trust  fund  and  when 
that  is  found  to  have  been  set  apart  and  held  by  the  executors 
out  of  the  estate,  it  is  no  concern  of  his  how  the  distribution 
was  made  of  the  rest  of  the  estate  to  the  residuary  legatees. 
He  is  remitted  to  his  remedy  against  the  executor  or  trustee, 
and  for  any  breach  of  duty  or  of  trust  on  his  part  he  is  with- 
out any  claim  against  the  distributees  of  this  estate.  It  is 
unquestionably  essential  to  the  security  of  the  executor  that, 
upon  a  judicial  settlement  of  his  accounts,  all  parties,  inter- 
ested in  the  estate  and  entitled  to  be  heard,  should  be  cited, 
and  that  all  the  proceedings  shall  be  conducted,  in  material 
matters,  as  required  by  law.  But  with  respect  to  payments 
made  by  an  executor  to  legatees,  regarded  as  advances,  or  with- 
out a  decree  authorizing  them,  they  take  without  other  risk  than 
such  as  may  arise  by  reason  of  an  insufficiency  of  assets  to  dis- 
charge prior  claims,  or  to  pay  other  legatees  with  equal  rights, 
when  such  payments  are  duly  and  regularly  ordered  to  be  made 
upon  a  judicial  accounting.  In  the  absence  of  any  proof  of  a 
fraudulent  connivance  or  combination  on  the  part  of  the  residu- 
ary legatees,  wliereby  the  trust  fund  appointed  to  be  held  for  his 
fatlier's  life  was  affected  or  diverted  ;  or  of  any  proof  to  show 
that  that  fund  was  non-existent  in  the  executor's  hands  and  never 
was  set  apart  and  held  as  a  trust,  the  plaintiff  is  without  sufficient 
ground  for  an  action  against  the  distributees  of  the  residuary 
estate  to  compel  them  to  refund,  merely  because  there  was  a 
faihire  to  cause  his  appearance  upon  the  proceedings  for  a 
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settlement,  or  some  irregularity  of  procedure.  His  counsel's 
brief  is  very  full  in  its  reasoning  and  bristles  with  propositions 
relating  to  the  necessity  for  the  observance  of  the  rules  estab- 
lished by  statute,  in  order  to  confer  jurisdiction  upon  the 
court,  or  to  give  force  to  its  decrees.  We  do  not  dispute  them, 
in  the  main ;  but  they  do  not  touch  this  case.  The  difficulty 
in  their  application  is  that  while  they  illustrate  the  effect  of 
irregularities  in  proceedings  before  the  surrogate  and  might 
be  applicable  as  against  the  executors ;  or  in  a  case  where  it  is 
made  to  appear  that  the  final  distribution  of  the  estate  has 
been  without  regard  to,  and  to  the  prejudice  of  prior  claims 
upon  the  estate,  they  are  not  applicable  in  aid  of  an  action 
like  this ;  where  the  object  is  to  compel  the  distributees  to  make 
good  the  amount  of  a  trust  fund ;  lost,  presumably,  through 
the  misconduct  of  the  trustee  and,  so  far  as  the  proof  dis- 
closes, in  no  wise,  through  the  acts  of  the  residuary  legatees. 

We  deem  it  unnecessary  to  continue  the  discussion.  The 
opinion  at  General  Term  is  very  full  in  its  review  of  the 
questions  and  sufficiently  answers  many  of  them  we  have  not 
referred  to.  Xor  have  we  overlooked  other  questions,  raised 
upon  exceptions  to  the  rulings  of  the  trial  judge.  In  our 
opinion  there  was  no  error  in  such  respects.  The  plaintiff 
utterly  failed  to  establish  any  of  the  charges  against  the 
defendants  of  a  fraudulent  contrivance  or  combination,  result- 
ing in  injury  to  his  rights,  and  his  complaint  waB  properly 
dismissed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur;  Andrews,  Ch.  J.,  in  result. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Thomas  A.  Welch,  Appellant. 

The  courts  of  the  state  have  civil  and  criminal  jurisdiction  over  the 
navigable  waters  within  its  limits,  and,  in  the  absence  of  any  prohibition 
in  the  Federal  Constitution  or  laws,  persons  and  property  thereon  are 
subject  to  such  jurisdiction. 

The  i>owers  granted  by  the  Federal  Constitution  are  not  exclusive  unless 
they  are  made  so  in  terms,  or  prohibited  to  the  states,  or  are  incom- 
patible with  the  exercise  of  a  concurrent  jurisdiction. 

As  to  crimes  committed  upon  navigable  waters  within  the  state,  if  they 
are  such  as  existed  at  common  law,  and  are  defined  in  the  statutes  of 
the  state,  while  congress  may  exclude  the  jurisdiction  of  the  state  courts, 
in  the  absence  of  any  such  exclusion,  that  jurisdiction  may  be  exercised, 
although  congress  has  vested  jurisdiction  over  them  in  the  federal  courts 

To  exclude  the  jurisdiction  of  the  state  courts  over  such  crimes,  the  inten- 
tion of  congress  so  to  do  must  be  distinctly  manifested,  and  the  legisla- 
tion relied  upon  for  that  purpose  must  be  clear  and  unambiguous.  Xo 
presumption  that  state  authority  is  excluded  arises  from  the  mere 
fact  that  congress  has  legislated  ;  there  must  be  express  words  of  exclu- 
sion, or  a  manifest  repugnantly  in  the  exercise  of  sUite  authority  over 
the  subject. 

Accordingly  hAd,  that  the  provision  of  the  U.  S.  itevised  Statutes 
(§  5344)  which  declares  that  every  person  employed  on  any  steamboat 
or  vessel  **by  whose  mi.sconduct,  negligence  or  inattention  to  his  duties 
on  such  vessel  the  life  of  any  person  is  destroyed  *  *  *  shall  be 
deemed  guilty  of  manslaughter,"  and  which  provides  a  punishment 
therefor,  **  upon  conviction  thereof  in  any  Circuit  Court  of  the  United 
States,"  did  not  exclude  the  courts  of  the  state  from  jurisdiction  over 
such  an  offense  committed  upon  the  Iludson  river ;  that  there  was  no 
repugnancy  in  the  existence  of  concurrent  jurisdiction  in  the  state  courts 
to  punish  under  its  laws  this  grade  of  homicide,  and  that  the  provision 
of  said  statutes  (i^  532S)  declaring  that  "nothing  in  this  title  shall  be 
hel<l  to  take  away  or  impair  the  jurisdiction  of  the  court,s  of  the  several 
states  under  the  hiws  thereof,"  was  to  be  construed  as  exempting  from 
the  operjition  of  the  provision  (^  711)  declaring  that  the  jurisdiction  of 
the  federal  courts  shall  be  exclusive  over  "  all  crimes,  and  offenses  cog- 
nizable under  the  laws  of  the  United  States,"  the  cases  specified  in 
the  title  which  were  punishable  under  the  laws  of  the  several  states,  at 
least  such  as  were  so  i)unishable  under  state  laws  existing  when  the 
provision  last  mentioned  was  enact (»d 

Where,  therefore,  defendant  was  convicted  in  a  state  court  of  the  crime  of 
manslaughter  in  the  second  degree  upon  evidence  showing  that,  while 
acting  as  a  duly  licensed  pilot  in  charge  of  a  steam  tug  on  the  Hudson 
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river,  through  his  "willful  misconduct,  negligence  and  inattention  to 
his  duties,"  the  tug  collided  with  a  yacht,  causing  the  death  of  a  person 
on  board  the  yacht,  held,  that  the  state  court  had  jurisdiction  to  punish 
defendant  for  the  crime. 

(Argued  January  16,  1894,  decided  February  27,  1894  ) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  20,  1893,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  manslaughter  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Loremo  SernpU  for  appellant.  The  congress  of  the  United 
States  has  declared  the  act  charged  against  the  defendant  in 
the  indictment  to  be  an  offense  against  the  United  States,  and 
provided  for  the  apprehension,  trial  and  conviction  of  any 
person  charged  with  the  commission  of  the  said  offense.  {U.  S, 
V.  WiUon,  3  Blatchf.  437  ;  U.  S,  v.  IlaU,  8  Otto,  345 ;  AVhart. 
on  Crim.  Law,  76.)  It  is  within  the  constitutional  power  of 
congress  to  confine  to  the  courts  of  the  United  States  exclu- 
sive jurisdiction  over  offenses  arising  under  the  laws  of  the 
United  States.  {Clafflin  v.  Houseman,  93  U.  S.  130 ;  The 
Moses  Taylor,  4  Wall.  411.)  The  Judiciary  Act  of  1789 
vested  exclusive  jurisdiction  in  the  Circuit  Court  of  the  United 
States  over  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  and  the  state  courts  could  exer- 
cise no  jurisdiction  whatever  over  crimes  and  offenses  against 
the  United  States  unless  where  in  particular  cases  the  laws  of 
the  United  States  otherwise  provided.  (U.  S.  R.  S.  g§  029, 
711.)  The  jurisdiction  vested  in  the  courts  of  the  United 
States  in  the  case  at  bar  by  section  711  of  the  Revised  Stat- 
utes of  1878  is  exclusive  of  the  courts  of  the  several  states. 
(U.  S.  R.  S.  §  5344;  People  v.  Fmida,  62  Mich.  401 ;  Comnu 
V.  Felton,  101  Mass.  204 ;  Ex  parte  Doch  Brhhjes,  2  Woods 
[U.  S.],  423  ;  Bvoirn  v.  UnlUil  Stafe.%  14  Am.  Law  Reg.  536  ; 
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Ex  parte  Houghton^  7  Fed.  Rep.  657 ;  Cross  v.  State  of  North 
Car^oUna,  132  U.  S.  132;  G.  N.  Bank  v.  Morgan,  Id.  141 ; 
United  States  v,  Bushey,  38  Fed.  Hep.  ^^\  In  re  Loney^  Id. 
101;  134  U.S.  372.) 

John  D.  Lindsay  for  respondent.  The  claim  that  the 
Court  of  General  Sessions  of  the  Peace  of  the  city  and  county 
of  New  York  was  without  jurisdiction  to  try  the  offense  of 
which  the  petitioner  was  there  convicted  is  contrary  to  well- 
settled  law.  (Penal  Code,  g§  51,  189,  193.)  The  case  at  bar, 
therefore,  falls  within  a  well-recognized  class  of  cases  in  which 
the  state  courts  and  the  United  States  courts  exercise  con- 
current jurisdiction,  the  same  act  constituting  an  offense 
against  the  state  and  also  against  the  Federal  government. 
{United  States  v.  Marigold,  9  How.  [U.  S.]  560;  Moore 
V.  Illinois,  14  id.  13;  Fox  v.  Ohio,  5  id.  432;  Cross  v. 
North  Carolina,  132  U.  S.  131;  Ex  parte  SieboU,  100  id. 
371.)  There  is  no  force  in  the  contention  of  the  relator  that 
the  application  of  the  rule  would  involve  a  violation  of 
the  constitutional  provision,  that  "no  person  shall  be  sub-' 
ject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb."  {Ec  parte  Siehold,  100  U.  S.  389  ;  Blat<jhUy 
v.  Moses,  15  Wend.  215  ;  Greenwood  v.  State,  6  Baxt.  567; 
State  V.  Gordon,  60  Mo.  383  ;  C,  etc.,  Co.  v.  City  of  Chicago, 
88  111.  221.)  Section  711  of  the  Revised  Statutes  of  the 
United  States  should  not  be  construed  so  as  to  divest  the 
state  courts  of  jurisdiction  in  the  case  at  bar.  (Whart.  on 
Crim.  Law,  §§  351-355;  Fox  v.  Ohio,  5  How.  [U.  S.]  410; 
United  States  v.  Marigold,  9  id.  500;  Moore  v.  lUinolH, 
14  id.  13;  Ec  parte  Siehold,  100  U.  S.  371,  390;  Cron^ 
v.  North  Carolina,  132  id.  131;  In  re  Loney,  134  id. 
375 ;  Dashing  v.  State,  78  Ind.  35.)  In  any  view  of  the 
matter,  congress  has  no  power  under  the  Constitution  to  divest 
the  state  courts  of  jurisdiction  of  such  crunks  as  that  in  the 
case  at  bar.  {U.  S.  v.  Sevang  3  Wheat.  336;  Smith  v. 
Maryland,  10  How.  [U.  S.]  71;  U.  S.  v.  Durkee,  1 
McAllister,  196;    U  X.  V.  ]Vells,  11  Am.  Law  Reg.  [N.  S.] 
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424.)  That  the  states  of  the  Union  did  not  grant  to  the 
United  States  exclusive  jurisdiction  over  crimes  of  the  nature 
of  the  one  here  under  consideration,  would  seem  to  have  been 
conceded  at  the  time  of  the  adoption  of  the  Constitution. 
{Martin  v.  Hunter,  1  Wheat.  337.)  Section  5344  of  the 
Revised  Statutes  of  the  United  States  has  no  application 
to  the  case.  {Cross  v.  North  Carolina^  132^  U.  S.  131; 
U.  S.  V.  lieese,  82  id.  214;  U.  S,  v.  Harris,  \0Q  id.  629, 
642;  Baldicln  v.  Franks,  120  id.  678;  Trademark  Cases, 
100  id.  82 ;  Virginia  Coupon  Cases,  114  id.  270-304  ;  Leloup 
V.  PoH  of  Mobile,  127  id.  647.) 

Andrews,  Ch.  J.  The  defendant  was  convicted  at  the 
Court  of  General  Sessions  held  in  and  for  the  city  and  county 
of  New  York,  of  the  crime  of  manslaughter  in  tlie  second 
degree,  upon  an  indictment  charging  him  with  having,  on  the 
15th  of  June,  1891,  upon  the  Hudson  river  in  said  city  and 
county,  feloniously  and  willfully  propelled  and  forced  the 
steam  tugboat  "F.  W.  De  Voe,"  upon  which  he  then  was, 
against  the  yacht  "  Amelia,"  on  which  was  one  Francis  Jack- 
son, thereby  forcing  the  said  Francis  Jackson  into  the  river, 
and  causing  his  death  by  drowning.  The  record  contains  an 
agreed  statement  of  the  facts  proved,  in  substance,  that  the 
defendant  Welch  was  duly  licensed  to  act  as  a  second-class 
pilot  on  steam  vessels  by  the  United  States  local  board  of 
inspectors  of  steam  vessels  for  the  district  of  New  York ; 
that  while  said  license  was  in  full  force,  and  while  the  defend- 
ant was  engaged  in  the  actual  performance  of  his  duties  as 
pilot  under  said  license,  a  collision  occurred  June  15,  1891,  on 
the  Hudson  river  in  the  county  of  New  York,  between  the 
steam  towboat  on  which  the  defendant  was  employed,  and 
which  at  the  time  was  under  his  control  and  management  as 
pilot,  and  the  sloop  yacht  "Amelia,"  which  collision  was 
caused  by  the  wilful  misconduct,  negligence  and  inattention 
to  his  duties  on  said  "  F.  W.  De  Voe,"  of  the  defendant ; 
that  said  collision  so  caused  resulted  in  the  sinking  of  the 
yacht  ''  Amelia,"  and  in  the  destruction  of  the  life  of  Francis 
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Jac'ksou,  who  wa€  at  the  time  on  board  of  the  yacht,  by 
drowning. 

The  sole  question  presented  on  this  appeal  is  as  to  the  jur- 
isdiction of  a  state  court  to  entertain  jurisdiction  of  the  offense 
establislied  by  the  evidence,  the  claim  in  behalf  of  the  defend- 
ant being  that  the  Federal  courts  have  exchisive  jurisdiction 
of  the  offense  of  which  he  was  convicted.  Sec.  5344  of  the  U. 
S.  Revised  Statutes  is  as  follows  :  "  Every  captain,  engineer, 
pilot  or  other  person  employed  on  any  steamboat  or  vessel,  by 
whose  misconduct,  negligence  or  inattention  to  his  duties  on 
such  vessel  the  life  of  any  pei'son  is  destroyed,  and  every 
owner,  inspector  or  other  public  officer  through  whose  fraud, 
connivance,  misconduct  or  violation  of  law  the  life  of  any  per- 
son shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter, 
and  up<m  conviction  thereof  before  any  Circuit  Court  of  the 
United  States  shall  be  sentenced  to  confinement  at  hard  labor 
for  a  period  of  not  more  than  ten  years." 

It  is  plain  that  the  circumstances  found  bring  the  case 
within  this  section.  The  defendant  was  a  licensed  pilot.  He 
was  in  charge  of  the  steam  tugboat  as  pilot  at  the  time  of  the 
collision.  The  collision  which  resulted  in  the  death  of  Jack- 
son was  caused  by  the  misconduct,  negligence  and  inattention 
to  his  duties  of  the  defendant,  and,  moreover,  his  misconduct 
was,  as  the  jury  found,  willful,  an  element  which  does  not 
seem  to  be  necessary  to  constitute  the  crime  defined  in  the 
statutes  of  the  United  States.  In  the  consideration  of  the 
question  of  the  jurisdiction  of  the  state  court  there  are  certain 
indisputable  propositions  which  it  is  important  to  hear  in 
mind.  The  Hudson  river  is  within  the  territory  of  the  state 
of  Xew  York,  and  is  subje.»t  to  its  legislative  jurisdiction. 
The  criminal  laws  of  the  state  apply  to  offenses  committed  on 
the  waters  of  the  river,  whether  above  or  below  the  ebb  and 
flow  of  the  tide,  to  the  same  extent  as  to  like  offenses  commit- 
ted upon  the  land,  exce])t  in  so  far  as  the  laws  of  Congress, 
under  the  Constitution  of  the  United  States,  have  asserted  an 
exclusive  jurisdiction.  In  TTnti^'cl  Stafef^  w  -ff<9va??<^  (3  Wheat. 
336)  the  defendant  had  been  indicted  and  convicted  of  murder 
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in  the  United  States  court  of  Massachusetts,  conunitted  on 
board  of  a  man  of  war  of  the  United  States  in  IJoston  harbor, 
he  being  at  tlie  time  a  marine  on  the  vessel.  The  conviction 
was  reversed  by  the  Supreme  Court  of  the  United  States  on 
the  ground  that  the  place  where  the  murder  was  committed 
was  within  the  territorial  limits  of  Massachusetts,  and  that  as 
no  law  of  Congress  had  made  a  nmrder  within  the  territorial 
jurisdiction  of  a  state,  on  tide  water  or  elsewhere,  an  offense 
against  the  United  States,  the  state  court  alone  had  jurisdic- 
tion. In  Smith  v.  Marylayid  (18  How.  U.  S.  71),  Mr.  Justice 
Curtis,  referring  to  the  grant  of  admimlty  and  maritime  juris- 
diction in  the  United  States  Constitution,  said :  "  We  consider 
it  to  have  been  settled  by  this  court,  in  United  States  v. 
Becans^  that  this  clause  in  the  Constitution  did  not  affect  the 
jurisdiction,  nor  the  legislative  power  of  a  state,  over  so  much 
of  their  territory  that  lies  below  high-water  mark,  save  that 
they  parted  with  the  power  so  to  legislate  as  to  conflict  with 
the  admiralty  jurisdiction  or  the  laws  of  the  United  States." 
The  rights  of  a  state  to  exercise  jurisdiction  over  navigable 
waters  within  its  limits,  and  to  subject  persons  and  property 
thereon  to  the  civil  and  criminal  jurisdiction  of  its  courts,  in 
the  absence  of  any  prohibition  in  the  Federal  Constitution  or 
laws,  has  passed  unchallenged,  and  is  an  undoubted  incident 
of  sovereignty. 

Another  proposition  also  beyond  question  is  that  the  crime 
of  which  the  defendant  was  convicted  is  one  defined  by  a 
statute  of  the  state  of  New  York,  and  that  independently  of 
any  statute  the  facts  established  the  crime  of  manslaughter  at 
common  law.  The  Revised  Statutes,  after  defining  the  crime 
of  murder  and  what  shall  constitute  the  crime  of  manslaughter 
in  the  higher  degrees,  proceeded  to  declare  (2  Rev.  St.  G62, 
§  19) :  "  Every  other  killing  of  a  human  being  by  the  act, 
procurement  or  culpable  negligence  of  another,  where  such 
killing  is  not  justifiable  or  excusable,  or  is  not  declared  in  the 
act  to  be  murder  or  manslaughter  of  some  other  degree,  shall 
be  deemed  manslaughter  in  the  fourth  degree."  It  is  scarcely 
necessary  to  cite  authorities  to  show  that  the  statute  above 


272  People  v.  Welch.  [Peb., 


Opinion  of  the'  Courti  per  Andrewb,  Ch.  J.  [Vol.  141. 


quoted  was  simply  declaratory  of  the  rule  of  common  law, 
that  a  killing  of  a  human  being  by  culpable  negligence  is 
manslaughter.  (Wharton's  Crim.  Law,  §§  361-5,  and  cases 
cited.)  The  courts  of  this  state  on  the  adoption  of  the  State 
Constitution  of  1777,  became  vested  with  the  jurisdiction  over 
offenses  cognizable  at  common  law,  aud  this  jurisdiction  is 
unimpaired  and  in  full  force  except  in  so  far  as  it  has  been 
modified  by  state  legislation,  or  was  surrendered  to  the  United 
States  by  the  Federal  Constitution,  or  has  been  tAken  away  by 
act  of  Congress  lawfully  enacted  in  execution  of  the  powers 
conferred  by  that  instrument.  It  is  an  accepted  canon  in  the 
construction  of  powers  granted  to  the  general  government  by 
the  Federal  Constitution  that  state  authority  existing  when 
the  constitution  was  adopted  is  not  excluded  by  the  mere 
grant  of  similar  powers  to  Congress.  The  powers  granted  by 
the  Federal  Constitution  are  not  exclusive,  unless  made  so  in 
terms,  or  prohibited  to  the  states,  or  are  incompatible  with 
the  exercise  of  a  concurrent  jurisdiction.  But  the  principle 
has  been  grafted  upon  the  subject  that  although  powers 
conferred  by  the  constitution  upon  Congress  are  not  in 
terms  or  in  their  nature  exclusive  of  the  power  of  the 
states,  they  may  be  made  so  by  national  legislation  exclud- 
ing the  jurisdiction  of  the  states  in  the  particular  matter, 
although  within  their  original  and  antecedent  authority.  In 
Martin  v.  Hunter  (1  Wheat.  304)  Judge  Story,  referring 
to  the  judicial  power  of  the  United  States,  said  :  "  It  is  mani- 
fest that  the  judicial  power  of  the  United  States  is  unavoid- 
ably in  some  cases  exclusive  of  all  state  authority,  and  in  all 
others  may  be  made  so  at  the  election  of  Congress."  The 
Judiciary  Act  of  1789  (jCT.  S.  Sts.  at  Large,  vol.  1,  ch.  20) 
was  framed  upon  this  construction  of  the  power  of  Congress, 
and  the  jurisdiction  of  thq  courts  of  the  United  States  was  in 
some  cases  made  exclusive,  and  in  others  the  jurisdiction  of  the 
state  courts  not  being  in  terms  excluded,  was  left  unaffected 
and  was  concurrent  with  the  courts  of  the  Union  as  to  matters 
over  which  the  state  courts  could,  by  their  own  powers  and 
constitution,  exercise  jurisdiction.      A  distinction   has  been 
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suggested  as  to  tlie  power  of  Congress  to  make  tlie  jurisdiction 
of  the  United  States  courts  exclusive,  between  cases  in  which 
the  state  courts  had  jurisdiction  antecedent  to  the  adoption 
of  the  Constitution,  and  those  where  the  right  involved  or  the 
liability  incurred  arises  exclusively  under  a  law  of  Congress, 
and  without  which  it  would  liave  had  no  existence.  (See 
Curtis  on  Const.  §  141.)  But  the  recent  cases  of  "  T/te  3foses 
Taylor''  (4  Wall.  411),  and  CUfiin  v.  Houseman.  (93  U.  S. 
130)  seem  to  be  adverse  to  the  distinction  suggested  and  to 
hold  that  it  is  competent  for  Congress  to  exclude  the  jurisdic- 
tion of  the  state  court  in  respect  of  all  subjects  upon  which 
Congress  may  legislate.  In  *'  The  Mo^es  Taylor  "  it  seemed 
to  be  conceded  that  the  proceeding  there  under  review  was  a 
matter  as  to  which  the  original  states  through  their  courts 
could  have  exercised  jurisdiction  antecedent  to  the  adoption 
of  the  Federal  Constitution,  and  the  decision  was  placed  on 
the  ground  that  the  jurisdiction  was  excluded  by  force  of  the 
ninth  section  of  the  Judiciary  Act  of  1789,  and  vested  exclu- 
sively in  the  district  courts  of  the  United  States.  (See  1 
Kent  Com.  400.)  But  it  is  obvious  that  to  exclude  the  juris- 
diction of  the  state  courts  ov^r  matters  ^\^thin  their  ordinary 
jurisdiction,  the  intention  of  Congress  to  exercise  this  power 
should  be  distinctly  manifested  and  that  the  legislation  relied  . 
upon  to  deprive  the  state  courts  of  jurisdiction  should  be 
clear  and  unambiguous.  There  can  l)e  no  presumption  that  / 
state  auIBortty  is-excluded  from  the  mere  fact  tliat  Congress/ 
has  legislated.  There  must  be  express  words  of  exclusion,  oif 
a  manifest  repugnancy  in  the  exercise  of  state  authority  ovei? 
the  subject.     (See  Curtis  on  Const.  §  121.) 

It  must,  we  think,  be  conceded  that  section  5344  of  the 
Revised  Statutes  of  the  United  States  was  in  its  general  pur- 
pose and  enactment  within  the  power  of  Congress,  under  the 
constitutional  grant  of  power  to." regulate  commerce  with 
foreign  nations  and  among  the  several  states"  (Art.  1,  §  8), 
and  the  grant  of  judicial  power  in  cases  of  "  admiralty  and 
maritime  jurisdiction  "  (Art.  3,  §  1),  and  the  authority  vested 
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in  Congress  ^'  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  "  the  powers  vested  in  Con- 
gress by  the  C-onstitution  (Art,  1,  §  8,  sub.  17).  The  Hudson 
river  is  within  the  admiralty  jurisdiction  of  the  United  States. 
(T/ie  G€nef<ee  Chief,  12  How.  U.  S.  443.)  The  power  to 
regulate  commerce  extends  to  the  persons  who  conduct  naviga- 
tion as  well  as  to  the  instruments  used,  and  the  United  States 
courts  may  be  invested  by  Congress  with  jurisdiction  over 
offenses  committed  upon  waters  within  the  admiralty  jurisdic- 
tion. {Cooley  V.  Port  Wardens  of  Philadelphia,  12  How. 
U.  S.  299 ;  JJniUd  States  v.  Coombs,  12  Pet.  72 ;  Curtis  on 
Const.  §  47.)  The  legislation  of  which  sec.  5344  is  the  culmina- 
tion had  its  origin  in  the  act  of  Congress  of  July  7,  1838  (5 
U.  S.  Statutes  at  Large,  p.  304),  entitled  "  An  act  to  provide 
for  the  better  security  of  the  lives  of  passengers  on  board  of  ves- 
sels propelled  in  whole  or  in  part  by  steam."  It  was  extended 
by  the  act  of  Feby.  28,  1871  (1(5  U.  S.  Statutes  at  Large,  p 
456,  §  57),  and  the  provision  in  its  present  form  was  enacted 
in  the  revision  of  1873,  and  forms  sec.  5344  of  title  70  of 
the  United  States  Revised  Statutes,  entitled  "  Crimes."  The 
pow^er  of  Congress  to  enact  rules  for  the  government  of  ves- 
sels on  waters  within  the  admiralty  jurisdiction ;  to  prescribe 
the  qualifications  and  duties  of  captains,  pilots  and  other  per- 
sons employed  thereon  ;  to  supervise  the  construction  of  steam 
vetvsels,  with  a  view  to  secure  the  safety  of  passengers  and 
others ;  to  require  licenses  to  be  obtained  by  those  engaged  in 
navigation,  and  the  inspection  of  steam  boilers  at  recurring 
intervals,  has  been  exercised  without  challenge,  and  a  large 
body  of  rules  covering  these  and  cognate  subjects  have  been 
enacted  by  Congress,  or  under  its  authority,  and  are  to  be 
found  in  the  Revised  Statutes  of  the  United  States.  The 
power  to  enact  rules  on  a  si)ecified  subject  carries  the  power 
to  enforce  penalties  for  their  violation.  The  primary  purpose 
of  sec.  5344  was  to  secure,  by  criminal  sanctions,  the 
observance  by  owners,  officers,  employees  of  vessels,  inspectors 
and  other  public  officers,  of  the  duties  imposed  upon  them  in 
connection  with  the  business  of  navigation  i6v  the  security  of 
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human  life.  Whether  the  section  has,  as  is  claimed,  a  broader 
application  than  is  justified  by  the  power  of  Congress,  we 
deem  it  unnecessary  to  consider.  We  have  no  doubt  that,  as 
applied  to  licensed  officers  or  pilots,  the  enactment  does  not 
transcend  its  power. 

It  remains  to  consider  wliether  the  offense  defined  in  the 
section  is  exclusively  punishable  in  the  courts  of  the  United 
States.  The  states  do  not  enforce  the  criminal  laws  of  the 
United  States.  (U.  S.  v.  Laihrop^  17  Jo.  4.)  The  state  in 
punishing  the  defendant  is  not  enforcing  a  statute  of  the  United 
States.  It  is  enforcing  its  own  laws,  which  had  an  existence 
coeval  with  the  formation  of  the  State  Constitution. 
The  crime  of  which  the  defendant  was  convicted  was 
primarily  a  crime  against  the  peace  and  good  order  of 
the  state.  It  was  only  a  crime  against  the  United  States, 
because  Congress,  in  the  interest  of  navigation,  had  seen 
iit  to  enact  a  law  making  one  species  of  homicide,  when  com- 
mitted by  an  officer,  pilot,  etc.,  manslaughter  punishable  in 
the  courts  of  the  United  States.  There  is  nothing  in  the 
enactment  itself  which  makes  the  jurisdiction  exclusive. 
There  is  no  repugnancy  in  the  existence  of  concurrent  juris- 
diction in  the  state  courts  to  punish  under  its  laws  this  grade 
of  homicide.  The  jurisdiction  of  the  United  States  courts  is 
not  exclusive  unless  there  is  found  elsewhere  in  the  legislation 
of  Congress,  provisions  ot  clear  and  unmistakable  import,  tak- 
ing away  the  jurisdiction  of  the  courts  of  the  state.  The 
principle  that  Congress  may  lawfully  exclude  the  jurisdiction 
of  the  state  courts  of  offenses  punishable  under  federal  stat- 
utes was  first  applied  by  sec.  11  of  the  Judiciary  Act  of  1789, 
which  declared  that  the  Circuit  Courts  of  the  United  States 
shall  have  "  exclusive  cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  except 
where  this  act  otherwise  provides  or  the  laws  of  the  United 
States  shall  otherwise  direct. '*  The  jurisdiction  of  the  state 
courts  to  punish  under  state  laws  offenses  which  are  cogniz- 
able by  the  Circuit  Courts  of  the  United  States  was  made  by 
this  section  to  depend  upon  affirmative  legislation  by  Congress, 
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giving  the  state  courts  concurrent  jurisdiction.  Subsequent 
to  the  act  of  1789  laws  were  passed  by  Congress  punishing  the 
counterfeiting  of  the  current  coin  of  the  United  States  and 
the  uttering  of  the  same.  (Ch.  49,  Laws  of  1806 ;  ch.  75, 
Laws  of  1807  ;  ch.  44,  Laws  of  1816 ;  ch.  65,  Laws  of  1825.) 
These  acts  contain  the  following  provision  :  "And  be  it  fur- 
ther enacted  that  nothing  in  this  act  contained  shall  be  con- 
strued to  deprive  the  courts  of  the  individual  states  of  juris- 
diction under  the  laws  of  the  several  states,  over  offenses  made 
punishable  V^y  this  ^t."  In  1847  the  question  whether  the 
courts  of  Ohio  could  entertain  jurisdiction  under  the  laws  of 
that  state  of  the  offense  of  passing  counterfeit  current  coin  of  the 
United  States,  came  l)efore  the  Supreme  Cor.rt  of  the  United 
States  in  the  case  of  I*})x  v.  State  of  Ohio  (5  How.  [U.  S.] 
410)  upon  writ  of  error,  after  the  conviction  of  the  defendant 
in  the  state  court  of  that  offense.  It  was  urged  that  the  pro- 
viso in  the  Federal  statutes  above  referred  to  did  not  affect  the 
exclusive  jurisdiction  of  the  United  States  courts  under  sec. 
11  of  the  Judiciary  Act  of  1789.  The  Supreme  Court  sua- 
tained  the  jurisdiction  of  the  state  court,  and  the  decision  nec- 
essarily adjudged  that  the  proviso  in  these  statutes  was  a  law 
of  the  United  States,  excepting  cases  of  passing  counterfeit 
coin  from  the  clause  in  the  act  of  1789,  giving  exclusive  jur- 
isdiction to  the  United  States  courts  of  offenses  cognizable 
under  the  laws  of  the  United  States.  Mr.  Justice  Wash- 
ington in  Ilotcston  v.  Moore  (5  Wheat.  26)  gave  the  same 
construction  to  the  proviso  in  the  acts  referred  to.  The 
case  of  United  States  v.  Marigold  (9  How.  U.  S.  560) 
brought  into  question  the  jurisdiction  of  the  courts  of  the 
United  States  to  punish  the  crime  of  passing  counterfeit 
coin,  under  the  Federal  statute,  and  in  this  case  also  the  jur- 
isdiction was  affirmed.  The  two  cases  of  Fox  v.  Staie  of 
Ohio  and  United  States  v.  Marigold  established  the  proposi- 
tion that  the  same  act  may  be  an  offense  both  against  the 
state  and  the  United  States  and  punishable  in  each  juris- 
diction under  its  laws.  The  saHie  principle  has  been  declared 
in  other  cases.     {Moore  v.  Illinois^  14  How.  U.  S.  13  ;  Chief 


1894.]  Pkople  v.  Welch.  277 


N,  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

Justice  Taney,  U,  S.  v.  Almt/,  Quarterly  Law  Journal, 
July,  1859;  Ev  parte  Siebold,  100  U.  S.  371.) 

See.  5328  of  the  United  States  Revised  Statutes,  which  is 
one  of  the  general  provisions  of  tit.  70,  entitled  "  Crimes," 
declares  :  "  Sec.  5328.  Nothing  in  this  title  shall  be  held  to 
take  away  or  impair  the  jurisdiction  of  the  courts  of  the 
several  states  under  the  laws  thereof."  Later  on  in  this  title 
is  sec.  5344,  making  the  misconduct,  negligence  or  inattention 
to  his  duties  of  a  captain,  pilot,  etc.j  manslaughter.  The 
provision  as  to  exclusive  jurisdiction  contained  in  sec.  11  of 
the  Judiciary  Actof  1789,  is  incorporated  in  substance  into  the 
United  States  Revised  Statutes  in  the  20th  sub.  of  sec.  629, 
which  declares  that  the  Circuit  Courts  of  the  United  States 
sl>all  have  "  exclusive  cognizance  of  all  crimes  and  oflFenses 
cognizable  under  the  authority  of  the  United  States,  except 
where  it  may  be  otherwise  provided  by  law." 

If  the  question  of  the  jurisdiction  of  the  state  courts  in  the 
present  case  depends  solely  upon  the  constructioli  of  the 
clause  in  sec.  629,  just  quoted,  and  of  sec.  5328  of  the  United 
States  Revised  Statutes,  there  could  be  little  ground,  under 
the  decisions  of  the  Supreme  Court  of  the  United  States,  con- 
struing the  proviso  in  the  Counterfeiting  Acts,  for  denying  such 
jurisdiction.  Sec.  5328  is  in  legal  effect  a  re-enactment  of  the 
proviso  in  those  acts  applicable  to  the  crimes  mentioned  in 
title  70  of  the  Revised  Statutes  of  the  United  States.  The 
proviso  in  the  Counterfeiting  Acts  was  held  to  withdraw  the 
crimes  tlierein  mentioned  from  the  operation  of  the  1 1th  sec- 
tion of  the  Judiciary  Act  of  1789,  and  to  create  an  exception 
to  the  general  rule  declared  in  that  section,  excluding  the  jur- 
isdiction of  the  state  courts  of  offenses  cognizable  in  the 
courts  of  the  United  States.  The  same  construction,  applied 
to  sec.  5328,  would  make  the  jurisdiction  of  the  state  couHs 
of  the  offense  now  in  question,  concurrent.  But  tlie  confu- 
sion and  uncertainty  attending  the  subject  is  produced  by 
another  section  of  the  Revised  Statutes  of  the  United  States, 
first  enacted  at  the  time  of  the  revision,  heing  section  711. 
That  section  declares,  "  The  jurisdiction  vested  in  the  courts 
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of  the  United  States  in  the  cases  hereinafter  mentioned,  shall 
be  exclusive  of  the  courts  of  the  several  states :  First,  of  all 
crimes  and  offenses  cognizable  under  the  laws  of  the  United 
States."  Construing  this  section  upon  its  language  alone  and 
without  reference  to  the  otlier  sections  mentioned,  it  would 
exclude  the  jurisdiction  of  the  st-ate  courts  over  the  offense 
of  manslaughter  committed  by  a  pilot  or  other  person  employed 
on  vessels,  under  the  circumstances  mentioned  in  section  5844. 
If  such  construction  is  imperatively  required,  it  would  result 
in  the  apparent  anomaly  of  leaving  to  the  state  courts  juris- 
diction of  the  crime  of  murder  committed  on  board  of  a  vessel 
on  navigable  waters  within  the  territory  of  the  state,  whether 
by  an  officer,  pilot  or  other  person,  and  depriving  them  of  jur- 
isdiction of  the  crime  of  manslaughter,  defined  in  section  5344. 
If  the  defendant  liad  murdered  Jackson,  the  state  court 
would  have  liad  undoubted  jurisdiction  of  the  crime.  Man- 
slaughter is  one  of  the  grades  of  criminal  homicide.  Can  it 
be  reasoiably  supposed  that  Congress,  by  an  act  which  was 
primarily  intended  to  enforce  the  observance,  by  pei*sons 
engaged  in  navigation,  of  the  rules  it  had  established  for  the 
security  of  life  and  i)roperty,  intended  further  to  oust  the 
jurisdiction  of  the  state  courts  over  one  grade  of  the  offense 
of  manslaughter,  of  which  they  before  had  undoubted  juris- 
diction, and  where  the  offense,  whether  committed  by  a  pilot 
or  any  other  person,  was  primarily  an  offense  against  the  state  ? 
It  was  made  an  offense  against  the  United  States  also,  by 
reason  of  the  relation  in  which  the  offender  stood  to  the 
United  States,  under  its  rules  and  regulations,  w^hich  he  was 
bound  to  observe.  We  think  sec.  5328  must  be  construed  as 
exempting  from  the  operation  of  sec.  711  the  cases  specitied 
in  title  70,  which  were  also  offenses  punishable  under  the  laws 
of  the  several  states.  Under  sec.  711,  the  states  could  not 
enforce  the  criminal  statutes  of  the  United  States,  as  was 
attempted  in  substance  under  the  law  of  Pennsylvania,  involved 
in  Houston  v.  Moore  (5  Wheat.  7).  Nor,  under  sec.  711, 
could  a  state  make  an  act  criminal  and  punishable  in  its  courts, 
which  in  its  nature  was  an  offense  only,  because  made  so  by  a 
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law  of  Congress.  Section  5328  may  perhaps  be  construed  as 
confining  the  concurrent  jurisdiction  of  the  state  courts,  of 
oflEenses  specified  in  title  7«J,  to  such  offenses  as  were  such 
under  the  laws  of  the  states  existing  when  that  section 
was  enacted,  leaving  the  section  to  operate  to  prevent 
future  legislation  by  the  states  concerning  the  crunes  men- 
tioned in  thatr  title,  not  before  cognizable  understate  laws. 
But  whatever  may  be  the  true  construction  of  that  section,  to 
give  it  the  broad  application  claimed,  would,  we  think,  igiK^re 
the  true  scope  or  meaning  of  sec.  5328,  interpreted  in  the 
light  of  the  previous  decisions  of  the  Supreme  Court  of  the 
United  States.  We  are  not  satisfied  with  the  view  taken  in 
some  of  the  Circuit  and  District  Courts  of  the  United  States, 
that  sec.  5328  was  intended  merely  to  permit  a  state  court  to 
punish  a  different  offense  involved  in  the  same  act.  Such  a 
distinction  is  very  difficult  to  apply,  and  it  grafts  on  the  sec- 
tion a  qualification  of  its  general  language.  Many  of  the 
crimes  specified  in  title  70  are,  in  their  nature,  exclusively 
offenses  against  the  United  States.  Such  offenses  are  with- 
drawn from  state  jurisdiction,  because  they  are  not  and  can- 
not be  offenses  against  a  state.  We  have  seen  that  where  the 
exercise  of  state  authority  is  incompatible  with  the  exercise  of 
Federal  authority  granted  by  the  Constitution  of  the  United 
States,  the  state  authority  is  superseded  without  express  words. 
This  principle  applies  as  well  to  judicial  as  to  legislative  powers. 
(Federalist,  No.  82,  by  Hamilton.)  It  was  upon  this  principle, 
ajB  we  understand,  that  it  was  held  by  the  Supreme  Court  of 
the  United  States  {I71  re  Loney^  134  U.  S,  372),  that  a  state 
court  had  no  jurisdiction  to  punish  perjury,  committed  in  a 
contested  election  case,  of  a  member  of  the  House  of  Rei)re- 
sentatives,  under  a  proceeding  regulated  by  a  law  of  the 
United  States.  The  learned  justice  who  delivered  the  opinion 
in  that  case,  after  stating  that  the  power  of  punishing  a  wit- 
ness for  perjury  in  a  judicial  proceeding  belongs  peculiarly  to 
the  government  in  whose  tribunals  the  proceeding  was  had, 
said :  "  It  is  essential  to  the  impai-tial  and  efiicient  administra- 
tion of  justice  in  the  tribunals  of  the  nation,  that  witnesses 
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should  be  able  to  testify  freely  before  them,  unrestrained  by 
legislation  of  the  state,  or  by  fear  of  punisUment  id  the  state 
courts.  The  administration  of  justice  in  the  national  tribunals 
would  be  greatly  embarrassed  and  impeded,''  etc.  The 
cases  of  People  v.  F(yiida  (02  Micji.  401),  and  Com.  v.  Fel 
ton  (101  Mass.  204),  held  that  the  state  courts  have  no  juris- 
diction of  the  crime  of  embezzlement  by  an  officer  of  a 
national  bank  of  the  funds  of  such  bank.  It  is  sufficient  to 
say  that  the  offense  of  embezzlement,  under  the  National 
Bank  Acts,  was  subject  to  the  provisions  of  section  11  of  the 
Judiciary  Act,  and  is  not  one  of  the  crimes  exempted  from 
its  operation  by  sec.  5328  of  the  Revised  Statutes  of  the 
United  States.  The  contention  that  sec.  711  excludes  the 
state  courts  from  jurisdiction  of  all  crimes  enumerated  in  title 
70,  if  sustained,  takes  from  the  state  courts  the  power  to  pun- 
ish the  passing  of  counterfeit  money  of  the  United  States,  a 
convenient  jurisdiction  which  they  have  exercised  from  the 
commencement,  and  which,  as  was  assumed  by  Mr.  Justice 
Gray,  in  the  case  In  re  Loney^  still  exists. 

Upon  the  whole  case  we  are  of  opinion  that  the  state  court 
had  jurisdiction  to  punish  the  defendant  for  the  crime  proved. 
Its  jurisdiction  has  not,  we  think,  been  taken  away  by  the  leg- 
islation of  Congress.  It  would  be  a  more  satisfactory  state  of 
this  law  than  now  exists  if  it  could  be  held  that  the  court  first 
acquiring  jurisdiction  should  retain  it,  and  that  the  judgment 
of  one  court  in  such  a  case  as  this  could  be  pleaded  in  bar  of 
a  further  prosecution  for  substantially  the  same  offense  in  the 
courts  of  the  other  jurisdiction. 

The^  judgment  and  conviction  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Catherine  S.   Hunter,   Eespondent,  v.   The    Manhattan 
Railway  Company  et  ah,  Appellants. 

In  an  action  instituted  in  1889  to  restrain  the  operation  of  an  elevated  rail- 
road upon  a  street  in  the  city  of  New  York  in  front  of  plaintiffs  prem- 
ises, and  to  recover  damages,  the  complaint  alleged  that  prior  to  March, 
1887,  plaintiff  owned  an  undivided  third  of  the  premises  as  a  tenant  in 
common,  and  that  she  then  acquired  by  purchase  the  interests  of  her 
co-tenants,  who  also  assigned  to  her  their  rights  of  action  and  claims 
for  damages.  Plaintiff  claimed  for  damages  sustained  prior  to  March, 
1887.  as  well  as  since  On  the  trial  defendants  moved  that  the  action  be 
severed  and  that  the  claim  for  damages  acquired  by  assignment  be  sent 
to  a  jury,  this  was  denied  HieM,  no  error,  that  if  the  court  decided 
that  the  claim  for  equitable  relief  was  well  founded,  it  was  within  its 
discretion  to  assess  all  the  damages  sustained  to  which  plaintiff  was 
entitled,  whether  belonging  to  her  as  owner  or  acquired  by  assignment, 
and  that  defendants  had  no  absolute  right  to  have  them  determined  by 
a  jury. 

The  trial  judge  found  that  prior  to  the  commencement  of  the  action  all 
the  parties  who  were  co-tenants  with  plaintiff  duly  assigned  to  her,  for 
a  valuable  consideration,  all  their  rights  of  action  by  reason  of  the 
diminution  in  value  of  the  premises  or  the  rental  value  by  reason  of 
the  construction  and  maintenance  of  the  road.  To  this  finding  the  defend- 
ants excepted,  "and  separately  to  so  much  thereof  as  finds  that  the 
plaintiff  ever  took  from  her  co-tenants  an  assignment  for  valuable  con- 
sideration of  any  rights  of  action  as  therein  stated  "  Upon  appeal  it 
was  claimed  by  defendants  that  there  was  no  evidence  of  assignment 
by  certain  of  the  former  tenants  in  common.  Held,  that  the  point  was 
not  presented  by  the  exception  and  so  could  not  be  considered 

In  such  an  action  expert  evidence  is  admissible  to  show  the  general  effects 
caused  by  the  maintenance  and  operation  of  the  road  upon  abutting  and 
neighboring  properties. 

(Argued  February  8,  1894 ,  decided  February  27.  1894.) 

Appeal  from  judgineiit  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Kew  York,  entered  upon  an  order  made 
July  5,  1892,  which  aiBrmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Alexander  S,  Lyman  for  appellant.  The  learned  trial 
judge  erred  in  denying  the  defendants'  motion  for  a  jury  trial 
of  the  claim  for  rental  damages  held  by  the  plaintiff  by  assign- 
ment, and  incidental  only  to  tlie  ownerehip  of  her  prede- 
cessors in  title.  {Pappenheim  v.  M,  E.  R.  Co,^  128  N.  V. 
430;  Griswoldv.  M,  K  li.  Co.,  122  id.  102;  WUliams  \\ 
JSr.  Y.  a  R,  R,  Co,,  16  id..  97;  1  Washb.  on  Real  Prop. 
665  ;  Dupuy  v.  Strong,  37  N.  Y.  372 ;  Crippen  v.  Mm'se,  4^ 
id.  69 ;  Lyiich  v.  M.  E,  R.  Co.,  129  id.  274 ;  Shepard  v.  M. 
E.  R.  Co.,  131  id.  215;  Davis  v.  Morris,  36  id.  569,  572: 
People  V.  A.  c&  S.  R,  R.  Co,,  57  id.  161, 174 ;  Wheelock  v.  I^^, 
74  id.  495,  500;  Brayton  v.  Sherman,  119  id.  623;  Ilalpin 
V.  P.  Lis,  Co,,  118  id.  165;  MaekeUar  v.  Rogers,  109  id. 
468 ;  Coleman  v.  Dixon,  50  id.  572,  574.)  The  recovery  is 
based  upon  evidence  repeatedly  condemned  by  this  court  a.s 
substituting  the  judgment  of  expert  witnesses  for  that  of  the 
trial  judged  (McGean  v.  M,  E,  R,  Co,,  117  N.  Y.  219; 
Roberts  v.  jV.  T,  K  R,  R,  Co,,  128  id.  455  ;  Doyle  v.  Jf. 
E  R,  Co,,  Id.  488;  Gray  v.  Same,  Id.  499;  Kernochan 
v.  .V.  Y,  E,  R,  R.  Co.,  130  id.  651;  Becker  v.  M,  E, 
R.  Co,,  131  id.  513  ;  Jefferson  v.  N,  Y,  E,  R,  R,  Co.,  132 
id.  483.)  The  plaintiff  was  allowed  to  recover  damages  in 
this  action  suffered  l)y  other  persons  not  parties  to  the  action, 
and  not  secured  to  the  plaintiff  by  assignment.  This  was 
error.  {Grisicohl  v.  X,  E.  R,  Co,[  122  N.  Y.  102;  Brigg^ 
V.  Boyd,  56  id.  289 ;  Post  v.  Campbell,  83  id.  279.) 

Henry  R,  Beekman  for  respondent.  '  The  motion  to  dis- 
miss tlie  complaint  on  the  ground  that  it  stated  no  cause  of 
action  in  Cjuity  was  properly  denied.  {Thompson  v.  M.  /?. 
R.  Co.,  130  N.  Y.  360-363.)  The  indorsement  made  by  the 
trial  judge  upon  the  defendants'  ])r()posed  findings  of  fact  and 
conclusions  of  law  was  sufficient.  (Code  Civ.  Pro.  §  1023 ; 
McCidlough  V.  Dobson,  133  N.  Y.  114;  Bank  of  Attica  v. 
M.  X.  Bank,  97  id.  639.)  It  was  not  claimed  by  the  defend- 
ants that  there  w^as  any  s])eeial  benefit  to  the  property  in  suit 
by  reason  of  the  coiistruction  and  ojicration  of  the  defendants* 
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road.  The  defendants'  proposed  findings  of  fact  that  there  was 
such  benefit  was,  therefore,  immaterial,  and  the  court  did  not 
err  in  declining  to  find  it.  (Bookman  v.  K  li,  H.  Co,,  137  N. 
Y.  302;  Bischqfy.  N,  Y.  K  R.  Co,,  138  id.  263 ;  AdUr  v. 
M,  E,  i?.  R.  Co,,  Id.  173 ;  Livingston  v.  E,  R.  R.  Co,,  Id. 
76.)  The  defendant  is  liable  to  owners  of  property  abutting 
upon  the  streets  through  which  the  railroad  passes  for  dam- 
ages caused  by  the  construction  and  operation  of  its  railroad, 
and  it  makes  no  difference  whether  such  streets  are  opened 
under  the  act  of  1813,  reserved  by  the  city  under  grants  made 
of  adjoining  property,  or  were  Dutch  streets.  (  WiUiams  v. 
B,  E,  R,  R.  Co.,  126  K  Y.  96 ;  Abendrotk  v.  M.  R.  Co.,  122 
id.  1 ;  Eernochan  v.  ]\\  Y,  E.  R,  R,  Co,,  128  id.  569-563.) 
None  of  the  defendants'  exceptions  to  the  admission  of  evi- 
dence was  well  taken.  {McGean  v.  M.  R.  Co.,  117  N.  Y. 
219;  Roberts  v.  iT.  Y.  E  R.  R.  Co.,  128  id.  455;  Doyle  v. 
Jf.  R.  Co.,  Id.  488 ;  Drucker  v.  M.  R.  Co,,  106  id.  157.) 
The  defendants'  exception  to  the  findings  of  fact  as  made  does 
not  raise  the  question  as  to  whether  the  proof  is  suflBcient  as 
to  the  assignment  of  all  the  co-tenant's  interests.  {MoMakon 
V.  J\\  Y  E  R,  R.  Co.,  20  N.  Y.  463 ;  Graham  v.  Chrystal, 
2  Abb.  Ct.-App.  Dec.  263.) 

Gray,  J.  This  is  one  of  the  many  actions  brought  by 
property  owners  along  the  line  of  the  elevated  railroads  in  the 
city  of  New  York,  to  obtain  equitable  relief  by  way  of  injunc- 
tion, restraining  their  continuance,  and  an  award  of  the  dam- 
ages sustained  by  their  construction  and  operation.  The 
plaintiff's  property  is  situated  upon  Pearl  and  Water  streets  ; 
having  a  frontage  upon  each  street.  The  defendant's  road  is 
upon  Pearl  street.  The  plaintiff,  prior  to  March,  1887,  M'a« 
seized  of  a  one  undivided  third  part  of  the  premises ;  being 
tenant  in  common  with  a  brother,  two  sisters  and  the  children 
of  a  deceased  sister.  Upon  the  day  mentioned,  she  acquired 
by  purchase  at  public  sale  the  interests  of  her  co-tenants. 
Having  thus  become  the  sole  owner  of  the  premises,  she  insti- 
tuted this  action  in  1889.     She  claimed  in  her  complaint  for 
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the  damages  sufitained  for  a  period  of  time  prior  to  Marcli, 
1887,  as  well  as  since ;  alleging  the  execution  of  assignments 
to  her  by  the  other  owners  of  the  premises  of  their  rights  of 
actions  and  demands  for  damages.  When  the  trial  came  on, 
the  defendants  moved  that  the  action  be  severed  and  that  the 
claims  for  rental  damages  acquired  by  assignment  be  sent  to  a 
jury  for  trial.  The  motion  was  denied  and  it  is  ui^d  that 
the  denial  was  error.  As  tlie  action  was  one  in  equity,  where 
the  main  relief  sought  was  an  injunction  against  the  continu- 
ance by  the  defendants  of  acts  in  violation  of  the  plaintiiBPs 
property  rights,  an  award  of  damages,  for  what  past  injuries 
might  be  shown  to  have  been  inflicted,  would  follow  as  inci- 
dental to  the  main  relief.  In  such  an  action,  it  is  the  settled 
rule  that  if  the  court  decides  that  the  claim  for  the  equitable 
relief  is  well  founded,  it  may  proceed  to  assess  the  damages 
sustained,  in  its  own  discretion,  and  no  absolute  right 
exists  to  have  them  determined  by  a  jury.  {Lynch  v.  Metro- 
politan E.  Ji.  Co.,  129  N.  Y,^  274.)  When  the  plaintiff 
brought  her  action,  she  represented  in  her  person  every 
interest  in  the  property  and  if  she  were  found  and  should  be 
adjudged  to  be  entitled  to  the  equitable  relief  she  demanded, 
in  the  exorcise  of  the  jurisdiction  which  it  had  acquired  over 
the  action,  the  court  would  have  the  right  to  assess  the  dam- 
ages down  to  the  time  of  trial,  which  had  been  suffered  in  the 
use  of  the  premises.  If  they,  as  matter  of  fact  and  of  law, 
then  belonged  to  the  plaintiff,  of  what  consequence  is  it  that 
they  were  not,  during  all  the  time  for  which  they  were 
awarded,  hers  to  recover  ?  The  plaintiff  was  for  all  tjie  time, 
for  which  a  recovery  of  damages  was  permissible,  an  owner 
of  the  premises,  with  property  rights  for  which  she  could 
demand  protection  and  compensation.  She  became  sole  owner 
before  the  commencement  of  the  action  ;  possessing  as  such 
the  riglit,  solely,  to  demand  the  equitable  interference  of  the 
court  to  protect  the  rights  appurtenant  to  that  property.  In 
addition,  she,  through  assignments  of  all  demands,  was  legally 
entitled  to  recover  and  to  receive  whatever  damages  should  he 
ascertained  to  have  been  sustained  in  the  diminished  enjoyment 
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of  the  property  as  a  whole.  There  was  no  just  reason  for  a  sever- 
ance of  the  claim  and  for  sending  so  much  of  it  as  was  held 
under  assignment  to  a  jury  trial.  Such  a  course  would  have 
been  opposed  to  the  principle  upon  which  a  court  of  equity 
proceeds  in  the  disposition  of  a  cause  before  it.  In  the 
Shepard  Cme^  (117  N.  Y.  442),  the  widow  of  a  deceased 
tenant  in  common  joined  with  the  surviving  tenants  in  com- 
mon as  plaintiffs,  in  a  similar  action.  She  was  joined  in  her 
capacity  as  administratrix,  claiming  tlie  past  damages  to  the 
estate  of  her  intestate ;  as  well  as  in  her  individual  right,  as 
widow  and  claimant  in  dower.  On  demurrer  to  the  com- 
plaint, it  was  insisted  that  she  should  not  have  been  joined  iu 
her  capacity  as  administratrix ;  as  her  cause  of  action,  as 
such,  was  to  recover  the  temporary  damages,  which  her  intes- 
tate had  sustained  in  his  lifetime  and  slie  had  none  arising  out 
of  the  continuance  of  the  road.  But  we  held  that  though  as 
administratrix  she  might  have  maintained  a  separate  action  at 
law,  there  was  no  objection  to  her  presence  in  the  action ;  that 
the  object  of  the  Code  and  the  aim  of  equity  were  to  avoid  a 
multiplicity  of  actions  and  to  eilect  a  complete  determination 
of  all  matters,  which  may  come  into  controversy  between  the 
same  parties,  by  one  action  ;  and  that  there  was  no  reason  why 
separate  actions  should  be  brought  by  those  upon  whom  had 
devolved,  and  who,  in  their  combined  personalties,  repre- 
sented, the  property  interests  of  the  intestate  owner.  With- 
out greater  elaboration  of  this  point,  I  think  the  application 
of  the  principle  of  that  decision  is  decisive  of  this  contention. 

The  appellants  further  contend  that  the  plaintiflE  was 
allowed  to  recover  for  damages  suffered  by  other  persons,  not 
parties  to  the  action,  and  not  secured  to  the  plaintiff  by 
assignment.  They  say  that  the  evidence  was  wanting  of  the 
assignments  by  certain  of  the  former  tenants  in  common. 
They  are  not  in  a  position,  however,  to  raise  this  point.  The 
trial  judge  made  the  following  finding  of  fact : 

"  That,  prior  to  the  commencement  of  this  action,  all  the 
parties  who  were  co-tenants  with  the  plaintiff  of  the  said 
premises  prior  to  the  29th  day  of  March,  1889,  and  had  been 
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such  co-tenants  for  more  than  si^^  years  prior  to  tlie  day  last 
mentioned,  duly  assigned  and  set  over  for  a  valuable  considera- 
tion to  this  plaintijQF  all  their  right  or  rights  of  action  against 
the.  defendants  for  or  by  reason  of  the  diminution  in  value  of 
the  said  premises  or  the  rental  value  thereof  by  reason  of  the 
maintenance  or  construction  by  defendants  of  an  elevated 
raih-oad  past  the  said  premises." 

To  this  finding  the  defendants  excepted  as  follows  viz. : 

''  To  the  third  finding  of  fact,  and  separately  to  so  much 
thereof  as  finds  that  the  plaintiff  ever  took  from  her  co-ten- 
ants an  assignment  for  vahiable  consideration  of  any  rights  of 
action  as  therein  stated.*'  • 

The  exception  is  too  general  to  be  available  in  the  present 
manner.  The  finding  is  very  comprehensive  as  to  facts  and 
their  legal  effect,  and  the  exception  fails  even  to  suggest  the 
defect  in  proof  now  relied  upon.  If  it  was  intended  to  raise 
the  point  that  there  were  lacking  in  the  case  some  assignments 
of  their  rights  by  the  former  part  owners,  the  exception 
should  have  specifically  so  stated ;  in  order  that,  attention 
being  called  to  the  fact,  an  opportunity  might  be  afforded 
either  to  supply  an  inadvertent  omission  ;  or  to  remit  so  much 
of  the  award  as  the  plaintiff  lacked  evidence  of  title  to  through 
assignment.  The  defendants  might  have  raised  the  point  by 
a  request  to  find  that  the  rights  of  action  were  not  alj  assigned 
to  the  plaintiff ;  but,  though  they  presented  very  numerous 
requests,  there  was  no  suggestion  on  this  head.  Nor  are 
appellants  aided,  upon  this  point,  by  the  exception  to  the 
conclusion  of  law  "  that  the  plaintiff  was  entitled  to  judgment 
for  the  sum  of  $12,250,  the  amount  of  damages  recoverable 
up  to  the  time  of  trial  by  reason  of  the  wrongful  acts  of  the 
defendants,  etc."  The  exception  only  raised  the  question 
whether  such  a  legal  conclusion  directing  judgment  for  the 
plaintiff  followed  upon  the  facts  found.  The  exception  should 
have  specifically  stated  the  ground  of  error  now  presented, 
for  reasons  previously  stated,  and  not  having  been  specific,  it 
cannot  now  l)e  resorted  to  to  reverse  this  judgment. 

Exceptions  were  taken  to  the  admission  of  evidence.     Wit* 
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nesees  were  examined  for  the  plaintiff  and  shown  to  be  expert 
in  matters  of  real  estate.  One  was  asked  the  question :  "  In 
your  judgment  was  there  anything  in  the  condition  of  Beaver 
and  Water  streets  which  should  induce  the  upward  rise  in 
values  greater  than  would  have  existed  in  Pearl  street  had 
there  been  no  elevated  railroad?"  Another  witness  was 
asked:  ""Would  the  existence  of  such  a  structure  and  the 
running  of  trains  as  described  affect  the  rental  value  of  the 
property  in  front  of  which  it  was  constructed  ? "  The  witness 
being  allowed  to  answer  that  "It  would  affect  the  rental 
value ; "  he  was  then  asked,  "  Would  it  affect  it  favorably  or 
unfavorably  in  your  judgment  ? " 

The  grounds  of  defendants'  objections  were  that  those  ques- 
tions called  for  the  opinion  of  the  witness  on  the  point  which 
the  court  was  to  pass  upon.  We  think  there  was  no  error 
committed  in  overruling  the  objections.  Within  our  decisions, 
in  the  course  of  this  elevated  railroad  litigation,  evidence  is 
admissible  to  show  the  general  effects  caused  by  the  mainte- 
nance and  operation  of  the  elevated  roads  upon  abutting  and 
neighboring  properties.  It  is  inadmissible  to  show  what  is  the 
particular  damage  caused  to  the  plaintiff's  premises  by  the 
l)re8ence  of  the  road ;  or  to  show  what  they  would  be  worth, 
or  what  their  rental  value  would  be,  without  the  road.  Ques- 
ti(ms  of  this  latter  class  have  been  held  to  be  an  invai>ion  of 
the  province  of  the  court,  or  the  jury  ;  aitd  the  rule,  as  it  is 
now  laid  down,  rigidly  excludes  questions  calling  for  the  judg- 
ment of  the  witness  upon  the  question  which  is  to  be  submitted 
and  decided.  But  questions  of  the  former  class  are  permitted, 
for  the  reason  that  the  general  effects  upon  other  properties  and 
the  existence  and  nature  of  a  general  injury  being  shown  to 
the  court,  or  to  the  jury,  they  will  be  better  enabled  to  infer 
the  amount  of  the  damage  suffered  in  the  particular  case 
before  them.  The  question  for  the  tribunal  in  each  case  is, 
whether,  by  the  construction  and  operation  of  the  elevated 
railroad,  there  has  been  an  intrusion  upon  the  complainant's 
property  rights  to  his  actual  prejudice  and  damage ;  and  the 
detennination  of  the  question  is  to  be  made,  not  merely  by 
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what  may  be  shown  with  respect  to  the  fee  and  rental  values 
before  and  since  the  milroad  came  into  the  street,  but  upon  a 
view  of  its  general  effects  upon  other  abutting  premises  and 
upon  the  neighborhood.  If  it  shall  appear  that  the  presence 
and  operation  of  the  elevated  mlroad  liave  been  prejudicial  to, 
and  have  damaged,  abutting  properties,  the  part  of  the  gen- 
eral loss,  which  is  the  complainant's,  is  to  be  estimated  by  the 
court,  or  by  the  jury,  with  such  material  in  facts  as  tliey  have 
and  with  such  aid  as  the  general  view  of  the  effect  upon  other 
properties,  similarly  situated,  or  furnishing  a  basis  for  com- 
parison and  for  judgment,  can  furnish.  Exceptions  were  taken 
by  the  defendants  to  the  admission  of  certain  evidence,  upon 
the  cross-examination  of  a  witness  called  by  them  to  testify  in 
their  behalf  as  to  values  and  effects.  We  think  the  character 
of  the  evidence  given  upon  his  direct  examination  warranted 
the  questions  addressed  to  him  upon  his  cross-examination  and 
it  is  unnecessary  to  dwell  upon  the  exceptions. 

We  find  no  errors  committed  upon  the  trial,  which  call  for 
a  reversal  of  the  judgnient,  and  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  George  D.  Forsyth,  District  Attorney, 
etc..  Respondent,  v.  The  Court  of  Sessions  op  Monroe 
County,  Appellant. 

A  statute  which  in  terms  authorizes  courts  of  criminal  jurisdiction  to  sus- 
pend sentence  in  certain  cases,  aft«r  conviction,  is  not  violative  of  the 
provision  of  the  State  Constitution  (§  5,  art.  4)  giving  to  the  governor  the 
power  to  grant  reprieves  and  pardons. 

The  distinction  between  the  two  powers  pointed  out. 

It  seeing,  however,  the  legislature  cannot  authorize  such  courts  to  so  limit 
the  exercise  of  their  discretion  to  infUct  punishment  when  deemed 
proper,  in  a  case  where  sentence  has  been  suspended,  as  to  make  such 
exercise  dependent  upon  compliance  on  the  part  of  the  person  con- 
victed with  some  condition  that  will  require  the  court  to  try  a  question 
of  fact  before  it  can  impose  the  punishment. 
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The  provision  of  the  Penal  Ckxie  (§  12)  as  aTnenitiod  in  1893  (Chap.  ?79, 
Laws  of  1893),  which  declares  that  a  criminal  court,  in  certain  cases, 
**  may,  in  its  discretion,  suspend  sentence  during  the  good  behavior  of 
the  person  convicted,"  does  not  express  such  a  condition,  and  does  not 
preclude  the  court  from  passing  the  prober  sentence  whenever  it  appears 
to  it  to  be  proper. 

Whefe,  therefore,  a  Court  of  Sessions,  after  a  conviction  of  the  crime  of 
grand  larceny,  suspended  sentence  during  good  behavior,  held,  that 
this  was  within  the  jurisdiction  of  the  court,  and  so  that  the  granting 
of  a  writ  of  mandamus  upon  application  of  the  district  attorney,  requir- 
ing said  court  to  proceed  to  sentence  and  judgment,  was  error. 

(Argued  January  29,  1894;  decided  February  27,  1894.)    ' 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  18, 1893, 
which  affirmed  an  order  of  Special  Term  granting  an  applica- 
tion for  a  writ  of  peremptory  mandaums,  the  substance  of 
which,  and  the  material  facts  are  stated  in  the  opinion. 

Jff.  B,  IlaUock  for  appellant.  The  Court  of  Sessions  had 
power  to  suspend  sentence  upon  Attridge  during  his  good 
behavior.  ^  {People  v.  Bradner^  107  N.  Y.  1 ;  In  re  Jennings^ 
10  Hun,  301 ;  PeopU  v.  WiUett,  102  N.  Y.  251 ;  Code  Crim. 
Pro.  §§  22,  39 ;  Fuller  v.  State,  1  Blackf .  66 ;  People  v, 
Graves,  31  Hun,  382;  Peoples.  Whipple,  9  Cow.  715;  1 
Bishop's  Crim.  Pro.  §  1124;  Comm,  v.  Dowdiccm,  115  Mass. 
136  ;  StaU  v.  Addy,  14  Vr.  114  ;  ^Yeav€r  v.  PeopU,  33  Mich. 
297 ;  Comm,  v.  Chase,  Thatcher's  Crim.  Cas.  269 ;  Fultz  v. 
Stale,  2  Sneed,  232  ;  Allen  v.  State,  Mart.  &  Yerg.  294 ; 
People  V.  lieilly,  53  Mich.  260 ;  Cmnm,  v.  Maloney,  145 
Mass.  205 ;  People  v.  Blackburn,  6  Utah,  347 ;  Gibson  v. 
State,  68  Miss.  241  ;  State  v.  Iladley,  110  N.  C.  522  ;  Sylves- 
ter V.  State,  65  N.  II.  193  ;  Eex  v.  Ryan,  Cox's  Crim.  Cas. 
109 ;  Jlimnan  v.  People,  1  Blackf.  m ;  Fuller  v.  State,  41 
N.  Y.  606;  BUndw  PeopU,  13  Hun,  266.).  .The  common- 
law  right  vested  in  the  courts  to  suspend  sentence  in  criminal 
cases  has  not  been  taken  away  by  any  statute  in  this  state 
(except  only  in  murder  cases.  Code  Crim.  Pro.  §  495) ;  nor  is 
the  exercise  of  such  right  unconstitutional.  (Penal  Code, 
SiCKELs— Vol.  XCVL        37 
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§12;  Code  Crim.  Pro.  §495;  1  Archibald  on  Crim.  Prac. 
[8th  ed.]  577,  §180;  1  Colby  on  Crim.  Law,  390;  1  Chitty 
on  Crim.  Law,  699  ;  3  Whai-t.  on  (.^rim.  Law  [7th  ed.],  §  3395  ; 
Barbour  on  .Crim.  Law  [3d  ed.],  80G,  807 ;  Fitzgerald  v. 
Quann,  109  N.  Y.  445 ;  jrinntingv.  Beck,  129  id.  16 ;  Laws 
of  1893,  chap.  279  ;  Penal  Code,  §  12.)  The  Court  of  Ses- 
,  sions  having  the  power  to  exercise  its  discretion  to  impose 
sentence,  or  to  suspend  it  during  good  behavior,  this  court 
cannot  interfere  with  that  discretion,  even  though  it  may  think 
the  discretion  was  im])roperly  exercised.  (High  on  Ex.  Legal 
Rem.  §  156.) 

Fred  ([  Hmiford  for  respondent.  The  Special  Term  is 
the  proper  tribunal  in  which  to  make  this  application.  (Code 
Civ.  Pro.  §j5  2068,  20<»9.)  There  is  practically  no  dispute  88 
to  tlie  facts  of  this  case ;  therefore,  if  the  motion  be  granted, 
a  peremptory  writ  of  mandamus  should  issue  in  the  first 
instance.  (Code  Civ.  J^ro.  §.  2070.)  The  Court  of  Sessions 
has  ample  power  to  bring  the  accused  before  it  for  sentence  at 
any  time.  (Code  Crim.  Pro.  §  299.)  The  Court  of  Sessions 
has  no  power  to  suspend  sentence,  and  any  attempt  to  exercise 
that  j>ower  is  a  nullity.  [Peoph  v.  Brown,  54  Mich.  15; 
PeopU  V.  Tieilly,  53  id.  2()2 ;  PeopU  v.  Morhette,  20  How. 
Pr.  118;  VniieAl  StnieH  v.  ^VHHOH,  46  Fed.  Rep.  748;  People 
V.  Blmkburn,  23  Pac.  Rep.  759;  Penal  Code,  §§  12,  13; 
Code  C^riin.  Pro.  gg  482,  483.)  Suspension  of  sentence  during 
g<»o<l  behavior  is,  in  fact,  a  conditional  pardon,  the  defendant 
l)eing  granted  exemption  from  the  punishment  imposed  for 
his  crime,  on  condition  that  he  thereafter  obey  the  laws  and 
lead  an  exemplary  life.  The  pardoning  power  is  vested  solely 
in  the  governor.  {People  v.  Brown,  54  Mich.  15  ;  People  v. 
Reilly,  53  id.  262  ;  Peo2}le  v.  Morisette,  20  How.  Pr.  118 ;  U. 
S,  V.  W'dmm,  4(5  Fed.  Rep.  748 ;  PeopU  v.  Blackhw^,  23 
Pac.  Rep.  759.)  Article  4,  section  5  of  the  State  Constitution 
jM-uvides  that  the  governor  '*  shall  have  the  power  to  grant 
ix^prieves,  commutations  and  pardons  after  conviction,  for  all 
offenses  except  treason  and  cases  of  impeachment,  upon  such 


1894.]  People  ex  rel.  Forsyth  v.  Court  of  Sessions.      291 
N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 


conditions  and  with  such  restrictions  and  limitations  as  he  maj^ 
think  proper,  subject  to  snch  regulations  as  may  be  provided 
bv  law  relative  to  the  manner  of  applying  for  pardons.*' 
Tlierefore,  a  suspended  sentence  in  any  case  by  a  court,  being 
a  conditional  pardon,  is  in  conflict,  and  chapter  279,  Laws  of 
1893,  is  unconstitutional.  (Cooley  on  Const.  Lim.  115;  26 
Ala.  439 ;  State  v.  Sloss,  25  Mo.  292 ;  State  v.  Todd,  26  id. 
175  ;  26  Ark.  74,  600.)  The  legislature,  in  passing  chapter 
279,  I^ws  of  1893,  have  disregarfled  the  express  language  of 
the  Constitution.  {PeopU  v.  Alhertson,  55  X.  Y.  50 ;  Settle 
v.  Van  Eirrea,,  49  id.  280;  Street  v.  Ilulhert,  51  Barb.  312; 
In  re  Woolsey,  95  N.  Y.  135.)  A  mandamus  issues  to  compel 
discharge  of  oiiicial  duty  by  a  public  officer.  (127  N.  Y.  391 ; 
People  ex  rel.  v.  Rice,  129  id.  449  ;  l\  S.  v.  Peters,  5  Cranch, 
115.)  A  suspension  of  sentence  being  unauthorized  and  a 
nullity,  and  chapter  279,  Laws  of  1893,  being  unconstitutional, 
a  mandamus  from  this  court  is  the  proper  remedy  to  compel 
the  C/Ourt  of  Sessions  to  do  the  duty  imposed  upon  it  by  the 
statutes  of  this  state  governing  the  case  at  bar,  which  duty 
said  court  refuses  to  perform.  (People  e^r,  rel,  v.  Caurt  of 
Sessions,  1  Park.  Crim.  Rep.  369.) 

O'Brien,  J.  The  question  presented  by  this  appeal  is 
novel  ahd  important.  The  Supreme  Court  has  by  mandamus 
commanded  the  Court  of  Sessions  to  proceed  to  judgment  in 
a  criminal  cAse  and  to  pass  sentence  upon  tlie  defendant  after 
conviction.  The  power  of  the  court  to  grant  the  writ  under 
the  circumstances  disclosed  by  the  record  is  denied. 
.  On  the  4th  of  March,  1 802,  John  Attridge  was  convicted 
in  the  Court  of  Sessions  of  Monroe  county,  composed  of  the 
county  judge  and  two  justices  of  sessions,  upon  his  own  plea 
of  guilty,  of  the  crime  of  grand  larceny  in  the  second  degree. 
The  defendant  was  a  clerk  in  a  mercantile  firm  and  the  oflfense 
consisted  in  the  appropriation  to  his  own  use  of  a  sum  of 
money  which  belonged  to  his  employers  and  which  came  to 
his  possession  or  under  his  charge  by  virtue  of  his  employ- 
raent.     There  were  supposed  to  be  certain  mitigating  circum- 
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stances  connected  with  the  transaction  growing  out  of  his 
youth,  previous  good  character  and  otherwise  that  were  pre- 
sented to  the  court  throiigli  a  petition  signed  by  numerous 
respectable  citizens  who  prayed  that  his  sentence  be  suspended. 
Three  days  after  the  conviction  lie  w^as  brought  before  the 
court  and,  the  county  judge  presiding,  sentenced  liim  to 
imprisonment.  The  two  justices  of  sessions  dissented  and 
announced  as  the  judgment  of  the  court  that  sentence  be  sus- 
pended. The  defendant  wafc  remanded  to  the  custody  of  the 
sherijff  but  discharged  soon  after  from  the  commitment  upon 
habeas  corpus,  granted  by  a  justice  of  the  Supreme  Court 
holding  a  Court  of  Oyer  and  Terminer,  on  the  ground  that 
the  sentence  pronounced  by  the  county  judge,  not  having 
been  concurred  in  by  a  majority  of  the  court,  was  illegal, 
lie  was,  however,  remanded  to  the  custody  of  the  sheriff,  to 
the  end  that  the  Court  of  Sessions  might  pronounce  a  legal 
sentence  in  the  case.  He  was  again  brought  before  that 
court  on  the  14th  of  March  and  the  judgment  thereupon 
given  that  sentence  be  suspended  during  good  behavior.  The 
county  judge  dissented,  and  the  defendant  was  thereupon 
discharged  from  custody.  On  the  27th  of  June  follow- 
ing, the  Supreme  Court  at  Special  Term,  upon  the  appli- 
cation of  the  district  attorney,  granted  a  peremptory  writ  of 
mandamus  commanding  the  Court  of  Sessions  to  proceed  to 
judgment  and  to  sentence  the  defendant  to  the  punishment 
prescribed  by  law.  The  order  granting  the  writ  has  been 
affirmed  at  the  General  Term. 

<  The  precise  question  involved,  therefore,  is  the  power  of  a 
court  of  record,  possessing  jurisdiction  in  criminal  cases,  to 
suspend  judgment  after  conviction.  The  Court  of  Sessions  is 
a  court  possessing  superior  criminal  jurisdiction  and  common- 
law  powers.  {Peoph  v.  JSraJ/ier^  107  N.  Y.  1.)  It  possesses 
all  the  powers  formerly  exercised  by  superior  courts  of  crimi- 
nal jurisdiction  in  England,  except  so  far  as  these  powers  have 
been  changed  or  abrogated  by  statute.  X]ierecan,  Ijhink,  be 
no^doubt  tliat  the_4K)werto  suspend  sentence  after  conviction 
w^as inherent  in  all  sucli^courts  at  coinmon  law.     The  practice 
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had  its  origin  in  the  hardships  resulting  from  peculiar  rules  of 
criminal  procedure,  when  the  court  had  no  power  to  grant  a 
new  trial,  either  upon  the  same  or  additional  evidence,  and 
the  verdict  was  not  reviewable  upon  the  facts  by  any  higher 
court.  The  power  as  thus  exercised  is  described  in  this  lan- 
guage by  Lord  Hale  :  "  Sometimes  the  judge  reprieves 
before  judgment,  as  where  he  is  not  satisfied  Avith  the  verdict, 
or  the  evidence  is  uncertain,  or  the  indictment  is  insufficient, 
or  doubtful  whether  within  clergy.  Also  when  favorable  or 
extenuating  circumstances  appear  and  when  youtlis  are  con- 
victed of  their  first  offense.  And  these  arbitrary  reprieves 
may  be  granted  or  taken  off  by  the  justices  of  gaol  delivery, 
although  their  sessions  be  adjourned  or  finished,  and  this  by 
reason  of  coirmon  usage."  (2  Hale  P.  C.  ch.  58,  p.  412.) 
This  power  belonged  of  c^iiunuii^  ripht  _to^  every  tribunal 
invested  with  authority  to  award  execution  in^  criminal  case, 
(iciiitty  Cf.  L.  [1st  ed.]  617/lEs:)        ^      ^^  y 

Without  attempting  to  collate  all  the  authorities  on  the  sub-/ 
ject,  it  is  sufficient  to  say  that  the  power  to  suspend  sentence 
at  connnon  law  is  asserted  by  writers  of  acknowledged  author- 
ity on  criminal  jurisprudence,  by  the  uniform  practice  of  the 
courts  and  numerous  adjudged  casea.  (2  Hawk.  P.  C.  ch.  51, 
§  8 ;  1  Bishop's  Cr.  Pro.  §  1124 ;  4  Bl.  Com.  ch.  31  ;  People 
v.  Graves^  31  Ilun,  382;  People  v.  Ifarrint/ton,  15  Abb.  X. 
C  161 ;  People  v.  Whipple,  9  Cow.  715  ;  Cartuil  v.  People^ 
1  Park  Crim.  Repts.  262,  266  ;  Commonwealth  v.  Dowdican^ 
115  Mass.  136;  State  v.  Addy,  43  N.  J.  L.  114;  Weaver  v. 
People,  33  Mich.  297 ;  People  v.  Reiley,  53  id.  260 ;  Common^ 
wealth  V.  Moloney,  145  Mass.  205 ;  Sylvester  v.  State,  65  N.  H. 
193.)  The  courts  below  were  of  the  opinion  that  section  twelve 
of  the  Penal  Code  deprives  the  court  in  all  cases  of  any  dis- 
cretion with  res|>ect  to  the  imposition  of  the  punishment 
prescribed  by  law.  The  language  of  that  section  is  as  follows : 
"  The  several  sections  of  this  Code  which  declare  certain  crimes 
to  be  punishable  as  therein  mentioned,  devolve  a  duty  upon 
the  court  authorized  to  pass  sentence  to  impose  the  punish- 
ment prescribed.''     This  provision  was  not  intended  to,  and 
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did  not,  abrogate  any  power  over  the  judgment  which  the 
courts  possessed  before.  The  provision  is  declaratory  of  the 
law  as  it  always  existed,  for  it  was  always  the  duty  of  the 
court  to  impose  the  punisliment  upon  conviction,  but  this  duty 
was  never  supposed  to  be  inconsistent  with  the  power  to  sus- 
pend the  judgment  till  the  next  term  of  the  court  or 
indefinitely.  Since  the  granting  of  the  writ  in  this  case  the 
above  section  of  tjie  Penal  Code  has  been  amended  by  chap, 
279  of  the  Laws  of  1893,  by  adding  to  it  these  words  :  "  But 
such  court  may,  in  its  discretion,  suspend  sentence,  during  the 
good  behavior  of  the  person  convicted,  where  the  maximum 
term  of  imprisonment  prescribed  by  law  does  not  exceed  ten 
years,  and  such  person  has  never  before  been  convicted  of  a 
felony."  It  is  admitted  by  the  learned  district  attorney  that 
this  amendment,  though  passed  since  the  writ  in  this  case  was 
directed  by  the  order,  is  applicable  to  this  case,  as  the  defend- 
ant in  the  indictment  has  not  yet  been  sentenced,  and,  if 
brought  before  the  court  for  that  purpose,  pursuant  to  the 
command  of  the  writ,  sentence  may  be  suspended  if  the  enact- 
ment is  valid.  He  meet*j  this  difficulty,  however,  by  strenu- 
ously insisting  that  the  amendment  encroaches  upon  the  power 
of  the  governor  to  grant  reprieves  and  pardons,  which  is 
exclusively  vested  in  him  under  the  State  Constitution.  (Con. 
art.  4,  §  5.)  There  can  be  no  doubt  that  if  the  amendment 
jdistributes  any  part  of  the  pardoning  power  conferred  upon 
/the  executive  to  some  other  department  of  the  government, 
the  legislation  is  in  conflict  with  the  Constitution  and  invalid. 
The  power  to  suspend  sentence  and  the  power  to  grant 
reprieves  and  pardons,  as  understood  when  the  Constitution 
was  adopted,  are  totally  distinct  and  different  in  their  origin 
and  nature.  The  former  was  always  a  part  of  the  judicial 
power.  The  latter  was  always  a  part  of  the  executive  power. 
The  suspension  of  tliejsfinteaeqj^imply  postpones  the  judgnieiit 
of  the  court  temporarily^HmiefiniteTy^Jju^^  conviction  and 
liability  following  it,  and  all  civil  cHsabihties,  remain '  and 
become  operatiye  j^'lieii  .^dginent  is  rendered.  A  pardon 
reaches  both  the  punishment  prescribed  for  th^  offense  and 
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the  guilt  of  the  offender.  It  releases  tlie  punishment  and 
blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law 
the  offender  is  as  innocent  as  if  he  had  never  connnitted  the 
offense.  It  removes  the  penalties  and  disabilities  and  restores 
him  to  all  his  civil  rights.  It  makes  him,  as  it  were,  a  new 
man,  and  gives  him  a  new  credit  and  capacity.  (Kjcj?a?*f.s 
Garland,  4  Wall.  338;  T.  S,  v.  .A7^m,  13  id.  lUS  {jCnote  v. 
U,  S.,  05  IT.  S.  U\K)  ^^^^--' 

The  framers  of  the  Federal  and  State  Constitutions  were 
perfectly  familiar  with  the  principles  govcruing  the  power  to 
grant  pardons,  and  it  was  conferred  by  these  instruments  u])on 
the  executive  with  full  knowledge  of  the  law  upon  the  subject, 
and  the  words  of  the  Constitution  were  used  to  express  the 
authority  formerly  exercised  by  the  English  crown,  or  by  its 
representatives  in  the  colonies,  {hx  .putfe  Wt'JJfi^  18  How. 
307.)  As  tliis  XjOtt'er  was  undergtorxl  it  did  not  coinpreliend 
any  part  of  the  jiulicial  ^^mipHnn  tn  Ruspend  sentence^  anc^  it 
was  neja^ijiteudetLtlmt  t'lie  authorit^^  tn  ^yfant.  yppvij^ypg  aurl 

QJ  the  powfin  in^'egard  to  its  own  jiidtgncnts  iliat  ■mminal 
courtsJiad.^iiJong..maintiiined.  The  twy  pn\^'ftrsj  fiodifitinfit 
jyaiiiifffireat-4;i_their_ iiB:t.nn>  ^"^^  ^*^^Q''H,cter^  were  stilTleft  as 
they  were  Jififo*!©,4separate.  and  distinct,  the  oiie_toJba-axemsed 
by  the  pvppntivp  «.prl  tlif^  c\\}u^v  t>y  th^  judicial  department. 

We,  therefore,  conclude  that  a  statute  wliicli  in  terms  author- 
izes courts  of  criminal  jurisdiction  to  suspend  sentence  in  certain 
cases,  after  conviction,  a  power  inherent  in  sucli  courts  at  com- 
mon law,  which  was  imderstood  when  the  Constitution  was 
adopted  to  be  an  ordinary  judicial  function,  and  which  ever 
since  its  adoption  has  been  exercised  by  tlie  courts,  is  a  valid  exer- 
cise of  legislative  power  under  tlie  Constitution.  It  does  not 
encroach  in  any  just  sense  upon  the  powers  of  the  executive 
as  they  have  been  understood  and  practiced  from  the  earliest 
times.  The  power  to  suspend,  the  judgment  during  good 
behavior,  if  understood  as  expressing  a  condition,  upon  tlie 
compliance  with  which  the  offender  would  be  absolutely 
relieved  from  all  punishment  and  freed  from  the  power  of 
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the  court  to  pass  sentence,  is  open  to  more  doubt.  The  legis- 
lature cannot  authorize  tlie  courts  to  abdicate  tlieir  own 
powers  and  duties  or  to  tie  their  own  hands  in  such  a  way  I 

that  after  sentence  has  been  susj^nded  tliey  cannot,  when 
deemed  proper,  and  in  tlie  interest  of  justice,  inflict  the 
proper   punishment   in  the   exercise   of  a  sound   discretion.  I 

Nor  can  the  free  and  untrammeled  exercise  of  this  power  or  ! 

the  right  to  })ass  sentence  according  to  the  discretion  of  the  I 

court  be  made  dependent  upon   compliance  with  some  con- 
dition   that  would    require  the  court    to  try  a  question   of 
fact  before  it  could  render  the  judgment  which  the  law  pre- 
scribes.    The  statute  must  not   be  understood  as  conferring  i 
any  new  power.     The  court  may  suspend  sentence  as  before, 
but  it  can  do  nothing  to  preclude  itself  or  its  successor  from 
passing  the  proper  sentence  whenever  such  a  course  appears                       ! 
to  be  proper.     This,  we  think,  is  all  that  the  statute  intends,  j 
and  that  was  the  only  effect  of  the  judgment.     It  is  a  power 
jwhich  the  court  should  possess  in  furthemnce  of  justice,  to  Iw 
j  used  wisely  and  discreetly,  and  it  is  perlmps  creditable  to  the 
(administration  of  justice  in  such  cases  that  while  the  power 
/has  always  existed  no  complaint  has  been  heard  of  its  abuse, 
j  Tlie  order  of  the  General  and  Special  Terms  should  be  reversed 
I  and  the  mandamus  denied. 
All  concur. 
Orders  reversed. 
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misfiioner  of  City  Works  of  the  City  of  Brooklyn,  to  Acquire    — 

Land  for  Street  Purposes. 

In  1885  the  commissioners  appointed  under  tlie  act  of  that  year  to  lay  out 
streets,  etc.,  in  the  city  of  Brooklyn  (C'hap.  132,  Laws  of  1885)  made  and 
filed  a  map  showing  a  street  passing  over  lands  ownetl  by  H.  The  street 
was  never  actually  opened  or  regulated.  In  1851  H.  conveyed  the 
adjoining  lands  by  deed  which  containe<I  a  reservation  of  his  title  and 
interest  in  the  land  forming  the  street.  In  1864  the  department  of  assess- 
ment of  the  city  made  and  filed  a  map  including  said  lands  in  which  the 
street  appeared  substantially  as  in  the  map  of  1835,  and  since  then  no 
assessment  has  been  made  or  tax  levied  u])on  the  land  of  H.  included  in 
said  street.  In  1879  the  executors  of  II.  filwl  a  map  of  his  lands,  laid 
out  in  streets,  blocks  and  lots,  corresponding  with  the  commissioners* 
map,  with  a  notice,  however,  indorsed  thereon  to  the  effect  that  it  was 
not  intende<l  to  dedicate  any  of  the  lands  lying  within  the  lines  of  the 
streets  to  public  use  :  afterwards  said  executors  con ve5'ed  lots,  bounding 
them  upon  said  streets,  and  including  the  laud  within  the  street  lines  in 
in)nt  of  the  lots  conveyed.  In  proceeilings  instituted  by  the  municipal 
authorities  to  acquire  title  for  street  purposes  to  the  lands  within  the 
lines  of  said  street  as  so  laid  out,  hehK  that  II.  and  his  executors,  as 
between  themselves  and  their  grantees,  devoted  the  hinds  to  use  as  a 
street,  and  the  latter  acquirwi  an  easement  therein  for  that  i)urpose;  that 
the  executors  were  only  entitled  to  an  award  for  the  value  of  the  public 
efisement,  deducting  therefrom  the  value  of  the  private  (»asement,  and 
as  the  added  burden  was  merely  technical  and  nominal,  they  were  only 
entitUKl  to  nominal  damages. 

(Argued  January  29,  1894;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  revei*sed  an  order  of  Special  Term  denying  a 
motion  to  confirm  the  report  of  conmiissioners  of  estimate, 
granted  said  motion  and  confirmed  said  report. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  C,  Bergeii  for  appellant.     On  ns  of  establishing  dedi- 
cation of  lands  by  owner  to  public  use  is  upon  party  setting 
lip  same  and  claiming  to  dispose  of,  u§e  or.  othenvise interfere 
with  such  lands  on  the  basis  of  such  dedication.     {HohJime  v. 
SicKELs— Vol.  XCVI.        38 
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Trustees  Cold  Sj>rlny^  21  X.  Y.  477.)  Respoudeut  failed  to 
show  acceptance  by  the  public.  Intention  of  owners  to  dedi- 
cate is  not  sufficient.  It  must  be  followed  by  acceptance  by 
the  public  or  a  private  person.  (Strotig  v.  City  of  Brooklyn^ 
68  N.  Y.  1 ;  Be  WHt  v.  VlUuge  of  Ithaca,  15  Hun,  568 ; 
Iloldane  v.  Trustees  Cold  S/jrhig,  21  N.  Y.  478.)  Respond- 
ents failed  to  show  acceptance  on  the  part  of  private  persons 
interested,  (//i  re  IrujraJtum^  4  Ilun,  498  ;  City  of  Buffalo 
V.  Pratt,  131  X.  Y.  293.) 

Almet  F.  Jenks  for  respondent.  There  was  a  dedication  of 
the  land  lying  within  the  lines  of  Fifty-first  street.  (2  Dillon 
on  Mun.  Corp.  [4th  ed.]  §  640  ;  Gerard  on  Tit.  to  Real  Estate 
[3d  ed.J,  738,  739 ;  Wiggins  v.  MciJleary,  49  X.  Y.  346 ; 
Wyinan  v.  Xew  York,  11  Wend.  487;  Livingston  v.  Ifew 
Yorl\  8  id.  85  ;  ///  re  Lewis  St.,  2  id.  472 ;  In  re  Funnan 
St.,  Id.  649 ;  In  re  hth  St.,  1  Hill,  191  ;  In  re  Brooklyn,  73 
N.  Y.  179-185  ;  Li  re  IV2(1  St.,  19  Wend.  127  ;  De  Peyster  v. 
Mali,  27  Hun,  439-442 ;  Vilhrge  of  Glean  v.  Stayher,  135 
N.  Y.  341 ;  Lord  v.  Atkin.s,  13S  id.  18-ir-191  ;  Speir  v.  Town 
of  New  Utrecht,  121  id.  420-429.)  The  burden  is  upon  the 
appellants  to  show  "no  dedication."  {In  re  City  of  Brook- 
lyn,  73  N.  Y.  179-185.)  It  is  unjust  to  burden  tlie  grantees 
of  Thomas  Hunt  and  his  executors  with  the  assessment  which 
represents  a  su])Stantial  award.  They  purcliased  lands  pre- 
sumably at  an  enhanced  value  because  located  upon  a  proposed 
street.  (Elliott  on  Roads  &  Streets,  119 ;  In  re  Cuth  St,,  60 
How.  Pr.  275.) 

O'Briex,  J.  The  municipal  authorities  of  Brooklyn  insti- 
tuted proceedings  under  chapter  365  of  the  Laws  of  1889, 
as  amended  by  chapter  452  of  the  Laws  of  1890,  to  acquire 
title  to  lands  for  street  puri)oses  within  the  lines  of  Fifty-first 
street  between  Third  and  F'ourth  avenues  as  laid  out  upon  the 
commissioners'  map.  This  land  formerly  belonged  to  Thomas 
Hunt,  who  died  in  the  year  1878,  leaving  a  will,  and  his 
executor  claimed  substantial  damages  for  the  taking  of  the 
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land,  but  the  commissioners  of  appraisal  awarded  only  nominal 
damages.  The  court  at  Special  Terra  refused  to  confirm  the 
report  of  the  commissioners  and  it  was  set  aside,  but  the 
(General  Term  reversed  the  order  and  confirmed  the  report, 
and  the  executor  of  Hunt  has  appealed  from  the  order  of 
reversal  to  this  court.  Hunt  purchased  the  lands  in  question 
for  farming  purj^oses  as  early  as  1834.  In  1835  or  183d 
commissioners,  appointed  pursuant  to  the  provisions  of  chapter 
132  of  the  Laws  of  1835,  made  and  filed  a  map  showing  the 
location  of  the  city  streets,  and  the  lines  of  Fifty-first  street, 
as  shown  upon  this  map,  include  the  lands  now  sought  to  be 
acquired.  The  street,  howevei*,  was  never  actually  opened 
or  regulated.  In  1851  Hunt  conveyed  the  adjoining  lands 
by  deed  under  the  following  description  and  reservation : 

"  Beginning  at  the  northeast  corner  of  Third  avenue  and 
Fifty-first  street ;  running  thence  northerly  along  the  line  of 
said  avenue  to  lands  of  Oalvm  T.  Spear;  thence  east  along  the 
lands  last  mentioned  740  feet  to  the  centre  of  Fourth  avenue ; 
thence  south  along  the  centre  of  Fourth  avenue  100  feet  to 
the  northerly  line  of  Fifty-first  street  740  feet  to  the  place  of 
beginning,"  and  contained  the  following  clause :  "  Not  intend- 
ing hereby  to  convey  to  the  party  of  the  second  part  any 
right,  title  or  interest  of,  in  or  to  the  land  adjoining  the  said 
premises,  and  forming  a  part  of  Fifty-first  street." 

In  1864  the  department  of  assessment  of  the  city  made  and 
filed  a  map  of  the  8th  ward,  in  which  the  lands  in  question 
are  located,  for  the  purpose  of  assessment,  and  the  lands  are 
there  laid  out,  and  olst  street  api)ear8  substantially  as  in  the 
map  of  1885.  Since  this  map  was  filed  no  assessment  wa» 
made  or  tax  levied  upon  that  part  of  the  lands  of  Hunt 
embraced  within  the  lines  of  Fifty-first  street  by  the  city  or 
county.  After  the  death  of  Hunt  his  executor,  in  June,  1879^ 
filed  a  map  of  the  lands,  laying  them  off  in  blocks,  lots  and 
streets  corresponding  to  the  commissioners'  map.  There  was 
indorsed  upon  this  map,  however,  a  notice  to  the  effect  that 
the  streets  and  avenues  thereon  designated  were  for  the  pur- 
poses of  description  and  reference  only,  and  it  was  not  intended 
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to  dedicate  any  of  the  lands  lying  within  the  lines  of  the 
streets  and  avenues  to  public  use  as  such,  or  for  any  other  pur- 
pose. Afterwards  the  executor  conveyed  lots,  bounding  them 
upon  the  street,  to  other  parties,  in  which  the  lands  in  front  of 
the  lots  so  conveyed  and  within  the  street  lines  were  in  terms 
included.  The  question  is  whether  the  executor  of  Hunt 
was  under  these  circumstances  entitled,  as  matter  of  law, 
to  more  than  nominal  damages  for  the  lands  taken,  the 
title  to  which  still  remained  in  him,  and  included  withiti 
the  lines  of  Fifty-first  street  on  the  maps  mentioned.  The 
application  by  the  city,  to  appropriate  the  land  to  the  pur- 
poses of  a  street,  must  be  regarded  as  an  admission -that  itiiad 
not  been  completely  dedicated  for  that  purpose  before  by  the 
owner.  There  can  be  no  doubt,  however,  that  the  owner 
intended  to  and  did  devote  the  land  to  use  as  a  street,  at  least 
hA  between  himself  and  his  grantees  who  purchased  lots 
bounded  upon  the  street.  They  acquired  an  easement  in  the 
strip  of  land  for  use  as  a  highway  in  order  to  have  access  to 
and  from  the  lots  purchased.  They  were  entitled  to  have  it 
kept  open  as  a  street  for  their  benefit,  and  that  thereafter  the 
owner  held  the  title  incumbered  by  an  easement  for  the  benefit 
of  the  grantees  of  the  lots  which  he  had  sold,  and  it  was  sulv 
ject  to  that  easement  when  this  application  was  made.  The 
rights  which  the  several  grantees  of  lots  on  both  sides  of  tliis 
strip  of  land  thus  acquired  impressed  upon  it  all  the  charac- 
teristics of  a  public  street,  though  it  may  not  have  been  com- 
pletely dedicated  by  the  owner  to  that  purpose,  or  accepted 
by  the  public  authorities  as  a  highway.  This  servitude  thus 
im])re8sed  upon  the  land  could  not  be  extinguished  except 
with  the  concurrence  and  by  the  united  act  of  every  person 
who  owned  a  lot  bounded  by  the  street.  The  commissioners, 
therefore,  could  only  award  the  owner  the  value  of  the  public 
easement  proposed  to  be  taken,  deducting  therefrom  the  value 
of  the  private  easement  which  already  incumbered  the  property, 
and  we  have  held  that  in  such  cases  the  owner's  damages  are 
nominal  only  as  the  added  burden  is  itself  but  technical  and 
nominal.     (In  re  Village  of  OUan  v.  Sfeyner^  135  N.  Y.  341.) 
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The  principle  upon  which  the  general  public  right  to  the 
use  of  the  land  as  a  highway  is  acquired  in  such  cases,  with- 
out  the  payment  of  substantial  compensation  to  the  owner, 
was  stated  by  Judge  Finch  in  the  case  just  cited  in  these 
words:  "The  real  burden  is  in  no  manner  increased  by 
absorbing  the  private  in  the  public  right,  or  substituting  the 
latter  in  the  room  and  stead  of  the  former,  since  as  burdens 
on  the  land  they  are  substantially  identical."  The  nature  of 
the  private  easement  and  the  damage  to  the  owner  by  con- 
verting it  into  a  public  one  are  illustrated  and  explained  by 
other  cases.  {In  re  City  of  Brooklyn^  73  N.  Y.  184;  Lord 
V.  Atkins^  138  id.  184 ;  Gimningham  v.  Fitzgerald^  Id.  165  ; 
BisseU  V.  N,  Y.  a.  R.  R.  Co.,  23  id.  63;  In  re  Eleoenth 
Avenue,  81  id.  446 ;  Whitens  Bwnk  of  Buffalo  v.  Nichols,  64 
id.  73;  Wiggins  v.  MeCleary,  49  id.  346.)  It  follows,  I 
think,  from  principles  thus  established  that  the  executor  of 
Hunt  held  the  title  to  the  land  sought  to  be  acquired  by  the 
city  subject  to  an  easement  in  favor  of  a  part  of  the  inhabit- 
ants on  the  line  of  the  street,  and  its  appropriation  as  a  high- 
way for  the  whole  public,  with  the  attendant  duty  and  oWi- 
gatiou  to  keep  it  in  repair,  safe  and  suitable  for  public  use^ 
entitled  him  to  nothing  more  than  nominal  damages. 

The  order  appealed  from  should,  therefore,  be  affirmed^ 
with  costs. 

All  concur. 

Order  aiiirmed. 
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f  164^111      Maria  A.  Lewis,  Appellant,  v.  Julia  E.  Duane,  as  Admin* 

istratrix,  etc.,  Eespondent. 

A  mortgage  given  to  secure  the  payment  of  commercial  paper  or  judg- 
ments up  to  a  certain  fixed  amount  is  not  given  to  secure  unliquidated 
damages,  and  it  may  be  foreclosed  by  advertisement. 

Where  such  a  mortgage  is  so  foreclosed,  and  proper  notices  of  sale  are 
served,  which  disclose  the  amount  claimed  to  be  due  thereon,  and  the 
mortgagor  stands  by  silently  and  with  approval,  making  no  complaint 
as  to  the  amount  asserted  to  be  due  until  long  after  the  sale,  in  the 
absence  of  any  claim  of  fraud  this  court  will  be  slow  to  criticise  or  dis- 
pute that  amount. 

An  attorney  employed  to  foreclose  a  mortgage  has  no  implied  authority  to 
compromise  the  rights  of  his  client  and  make  nugatory  the  duty  he  was 
employed  to  perform. 

In  June,  1873,  L.  executed  to  D.  a  mortgage  as  security  for  the  payment 
of  the  sum  of  $60,000,  which  sum  by  the  terms  of  the  mortgage  was  to 
be  paid  one  yeiir  from  date.  An  agreement  was  executed  by  D.  at  the 
same  time  st-ating  the  intent  of  the  mortgage  to  be  to  secure  him 
against  liability  as  indorser  for  L.,  the  amount  of  which  was  stated 
to  be  unknown  but  supposed  to  be  about  182,000;  also  to  secure 
advances  to  satisfy  judgments  which  were  a  lien  upon  the  lands  mort- 
gaged, D.  agreeing  to  take  care  of  and  protect  L.  and  his  proper^ 
from  the  enforcement  of  any  of  said  judgments.  During  the  year  D. 
paid  out  large  sums  of  money  under  the  agreement ;  a  year  thereafter 
he  foreclosed  the  mortgage  by  advertisement.  The  foreclosure  was 
conducted  in  accordance  with  the  statute.  The  notice,  which  stated  the 
amount  claimed  to  be  due  on  the  mortgage,  was  duly  served  on  L.  In 
an  action  brought  in  September,  1883,  against  the  executrix  of  D.  for 
an  accounting  and  to  redeem  the  lands  soFd  under  the  mortgage,  it 
appeared  that  at  the  time  of  the  foreclosure  D.  had  paid  out  under  the 
agreement  over  $42,000,  and  that  there  remained  outstanding,  judgments 
which  were  liens  on  the  premises  to  the  amount  of  $20,000 ;  also  that 
there  was  indorsed  paper  outstanding,  the  whole  amounting  to  much 
more  than  the  sum  secured.  It  was  claimed  by  plaintilf  that  the  fore- 
closure was  premature  because  D.  had  not  paid  off  all  of  the  judg- 
ments. Held,  untenable ;  that  the  agreement  did  not  alter  or  change  the 
maturity  of  the  mortgage,  and  while  D.  became  bound  for  the  eventual 
payment  of  the  judgments,  he  had  the  right,  after  the  expiration  of  the 
year,  to  resort  to  the  property  itself  for  the  means  of  carrying  out  the 
contract,  he  being  bound  in  the  meantime  only  to  pay  judgments  when 
necessary  to  prevent  a  sacrifice  of  the  property  or  an  enforcement 
against  L.  personally. 
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Also,  hM,  that  the  mortgage  was  properly  foreclosed  by  advertisement; 
that  it  was  not  given  to  secure  unliquidated  damages,  as  the  indorsed 
paper  ami  judgments  were  for  settled  and  fixe<l  amounts,  and  all  tliat 
was  necessary  to  ascertain  the  sum  for  which  the  mortgage  stood  as 
security  was  to  add  them  together. 

It  was  claimvd  that  the  papers  executeti  constituted  a  trust.  Held,  unten- 
able; that  the  relations  of  the  parties  were  simply  tho.se  of  mortgagor 
and  mortgagee. 

It  appeared  that  D.  in  some  cases  when  he  paid  judgments  did  not  liave 
them  discharged  of  record,  but  caused  them  to  be  transferred  to  his 
wife,  who  was  a  sister  of  L. ;  this  was  done  Avith  the  assent  of  the  latter. 
Jfekl,  that  as  none  of  the  property  of  L.  was  wasted  or  sacriticod  on 
execution  sales,  the  agreement  of  D.  was  fully  performed;  that  the  modtt 
of  protecting  L.  resorted  to  was  within  the  scope  of  the  agreement. 

The  attorney  who  foreclosed  the  mortgage  for  D.  was  dead  at  the  time  of 
the  trial.  Plaintiff  offered  to  prove  that  said  attorney  told  L.  that  the 
foreclosure  would  make  no  difference  as  to  the  agreement  between  hia 
and  D.     This  was  objected  to  and  excluded.     JfeM^  no  error. 

Reported  below,  69  Hun,  28. 

• 
(Argued  January  80,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  25,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  in  Septemlier,  1S83,  against  defend- 
ant individually  and  as  administratrix  of  Patrick  IL  Drake, 
and  as  executrix  of  Jane'  p].  and  Virginia  M.  Drake,  for  an 
accounting  and  to  redeem  certain  lands  which  Patrick  H. 
Drake  had  claimed  to  own  as  purchaser  under  the  foreclosure 
of  a  mortgage  executed  to  him  by  Frederick  T/?wis  and  wife. 
The  action  was  commenced  by  said  Lewis  and  his  wife  and- 
he  having  died  has  been  continued  by  the  latter  as  successor 
in  interest. 

The  said  mortgage  was  by  its  terms  executed  to  secure  the 
payment  of  $60,000  one  year. from  date, nvith  interest.  An 
aqgreement  was  executed  by  said  Drake  at  the  same  time  of 
wliich  the  following  is  a  copy : 

"  Frederick  Lewis  and  Maria  A.  Lewis,  his  wife,  both  of 
the  city  of  Binghamton,  Broome  county,  X.  Y.,  have  this  4th 
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day  of  June,  1873,  executed  and  delivered  to  Patrick  II. 
Drake,  of  the  city  and  county  of  Xew  York,  a  mortgage  upon 
all  their  real  estate  situate  in  the  said  county  of  Broome,  for 
sixty  thousand  (60,000)  dollars.  The  value  of  the  property 
covered  by  the  said  mortgage  is  about  one  hundre<i  thousand 
(100,000)  dollars. 

"  The  intention  of  the  undersigned  by  this  said  mortgage  is 
to  secure  the  said  Drake  against  all  liability  he  has  or  may 
have  incurred  as  indorser  for  the  said  Lewis.  The  precise 
amount  of  such  liability  as  such  indorser  is  unknown,  but 
supposed  to  be  about  thirty-two  thousand  (32,000)  dollare. 

"  And  also  to  secure  the  said  Drake  for  advances  which  he 
is  to  make  to  liquidate  and  satisfy  the  large  amount  of  judg- 
ments against  the  said  I^ewis  which  are  a  lien  ujwn  tlie 
property  covered  l)y  the  said  mortgage. 

'*  The  said  Drake  in  tliQ  taking  of  the  said  mortgage  only 
desires  to  secure  himself  for  the  amount  of  his  liability  Jis 
such  indorser,  and  for  the  advances  which  he  is  to  make  in 
taking  up  and  satisfying  the  judgments  against  the  said  Lewis, 
Anything  more  than  this  is  not  contemplated  by  the  said 
Drake. 

"  When  the  amount  of  such  liabilities  and  advances  is  ascer- 
tained or  liquidated  then  the  said  Drake  to  indorse  same,  or 
reduce  said  mortgage  to  the  true  amount  so  advanced  by  him. 
In  case  he  shall  assign  or  part  with  the  control  of  the  said 
mortgage,  he  is  to  account  to  the  said  Lewis  for  the  full 
amount  that  said  Lewis  may  have  to  pay  upon  the  same,  or 
which  he  will  be  liable  to  pay  to  the  holder  thereof.  In  the 
meantime  tlie  said  Drake  will  take  care  of  and  protect  the 
said  Lewis  and  his  property  from  the  enforcement  of  any  of 
the  judgments  against  the  said  Lewis  or  his  property  and 
save  the  property  of  the  said  Lewis  from  sacrifice,  and  tlie 
said  Lewis  from  damages  and  costs. 

"  And  that  he  will  at  any  time  assign  said  mortgage  to  said 
Lewis'  order  upon  being  reimbursed  on  his  advances,  in  case 
he  shall  not  have  previously  assigned  the  same." 
'  The  material  facts  are  stated  in  the  opinion. 
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Edward  K.  Clark  and  Roger  P.  Clark  for  appellant* 
The  statutory  foreclosure  was  premature,  void,  voidable  or 
inoperative.  ( Warner  v.  Blakeman^  36  Barb.  501 ;  Casserl'if 
V.  WUherbee,  119  N.  Y.  522 ;  Hamilton  v.  Taylor,  18  id. 
361 ;  Church  v.  Brown,  21  id.  319  ;  Parka  v.  Comstock,  59 
Barb.  33;  Hm^n  v.  Ketdtas,  46  N.  Y.  605;  MacauUy  v. 
ASmi^A,  132  id.  530  ;  iKiM  v.  Bartlett,  9  Barb.  300  ;  Crary's 
Special  Proceedings  [1st  ed.],  59 ;  Mowry  v.  Sar^orn,  68  X. 
Y.  161 ;  Low  V.  Purdy,  2  Lans.  424 ;  Mackenzie  v.  AUteVy 
64  How.  Pr.  389 ;  Van  Schaack  v.  Saunders,  32  Hun,  518 ; 
Spencer  v.  .4/in(wi,  4  Minn.  542 ;  Ferguson  v.  Kimball^  3 
Barb.  Ch.  619;  Willard's  Real  Estate,  143;  Campbell  v. 
Swan,  48  Barb.  112  ;  Stewart  v.  Hutchins,  13  Wend.  485  ; 
Wilkins  v.  Gordon,  11  Leigh  [Va.],  547 ;  Gibson  v.  JoneSy 
5  Leigh,  370 ;  liiggs  v.  Armstrong,  23  W.  Va.  760 ;  Jones 
on  Mort.  [4th  ed.]  §  1776 ;  Eornegay  v.  A^i<?^r,  76  N.  C.  95 ; 
Mosby  v.  Hodge,  Id.  387 ;  Pritchard  v.  Swnderson,  84  id. 
299 ;  Bridgers  v.  Morris,  90  id.  32 ;  Gooch  v.  Vaughan,  92 
id.  610 ;  Baldwin  v.  Allison,  4  Minn.  25,  30 ;  2  Perry  on 
Trusts,  §  602 ;  /Sbt^Z<s  v.  Ludlow,  3  Hun,  504,  505  ;  «/^w.i#  v. 
Alexander,  11  Paige  Ch.  624 ;  Howard  v.  Am£s,  3  Mete. 
311.)  The  transaction  created  a  trust.  {McArthur  v.  (?(97'- 
diw,  51  Hun,  511 ;  Pari  v.  Comstock,  59  Barb.  33 ;  Hor^r  v. 
Keteltas,  46  K  Y.  608 ;  Macaul^  v.  aS/zi/^A,  132  id.  524 ; 
Clark  V.  //^wry,  2  Cow.  324;  Hoyt  v.  Martense,  16  K  Y. 
231 ;  Dalton  v.  /S/7a/^,  86  id.  176 ;  Slee  v.  if.  Co,,  1  Paige, 
48  ;  Brown  v.  Tyler,  8  Gray,  135  ;  Stevens  v.  Dedham,  etc., 
126  Mass.  547  ;  7>r/-^«  v.  Croiiibie,  6  Lans.  58.)  Mr.  Drake 
and  his  successors  in  the  benefits  are  liable  under  his  express 
contract.  [Ilall  v.  Bartlett,  9  Barb.  300 ;  King  v.  Piatt,  37 
N.  Y.  155;  34  How.  26;  Howell  v.  Jfi««,  53  :N".  Y.  333; 
Burnet  v.  Dennistan,  5  Johns.  Ch.  35 ;  McMurray  v. 
McMurray,  60  Barb.  127;  66  N.  Y.  175,  180, 181 ;  Hubbell 
V.  Sibley,  50  id.  468 ;  Code  Civ.  Pro.  §  388 ;  Warner  v. 
Blakemam,,  4  Keyes,  487.) 
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S.  G.  Millard  for  respondent.  The  claim  that  Drake,  bj 
virtue  of  tlie  agreement  of  June  4,  1873,  became  trustee  for 
Lewis  of  the  property  described  in  the  mortgage,  ought  not, 
and  cannot,  be  maintained.  (Herman  on  Mort.,  204,  205, 206.) 
The  acts  and  conduct  of  the  parties  immediately  following  the 
foreclosure  sale  do  not  favor  plaintiff's  claim  tliat  Drake,  in 
purchasing  the  property  at  the  sale,  was  to  hold  it  as  a  security 
or  as  trustee  for  Lewis.  {Erwin  v.  Curtiss^  43  Hun,  292 ; 
Ensign  v.  Ensign^  120  N.  Y.  655.)  The  foreclosure  of  the 
mortgage  was  not  premature.  (Jones  on  Mort.  [4th  ed.] 
§  1776.)  The  statement  of  the  amount  due  in  the  notice  of 
sale  was  not  an  error  which  vitiated  the  foreclosure  proceed- 
ings, {Mowry  v.  Sanborn^  68  N.  Y.  168 ;  Jenks  v.  Al'exan- 
der^  11  Paige,  626.)  It  is  also  claimed  that  the  mortgage 
could  not  be  foreclosed  by  advertisement  owing  to  the  fact 
that  it  was  given  to  secure  an  unliquidated  amount.  This  is 
untenable.  {Bolts  v.  Collins^  13  Wend.  156 ;  Mowry  v.  Smi- 
iorn,  68  K  Y.  165  ;  Jones  on  Mort.  [4th  ed.]  §  1776.)  The 
right  of  the  mortgagor  to  redeem  is  terminated  whenever 
there  has  been  a  sale  of  the  mortgaged  premises  regularly 
made,  pursuant  to  the  power  contained  in  the  mortgage. 
{TuthiU  V.  Tracy,  31  K  Y.  157;  Jachsoti  v. /S'fe^er,  5  Wend. 
.296 ;  Ingraham  v.  Baldwin^  12  Barb.  20 ;  Warner  v.  Blake- 
man,  36  id.  518 ;  EWwit  v.  Wood,  53  id.  305.)  The  ques- 
tion, "  Did  Mr.  Hotchkiss  tell  you,  or  say  to  Mr.  Lewis  in  your 
presence,  that  the  foreclosure  should  make  no  difference  as  to 
the  agreement  between  Mr.  Drake  and  Mr.  Lewis?"  was 
improper.  {Anderson  v.  7?.,  W.  <&  O,  R.  R.  Co,,  54  N.  Y. 
341 ;  1  Greenl.  on  Ev.  §  113  ;  Luby  v.  //.  R,  R,  H.  Co.,  17  N. 
Y.  131 ;  Gutchess\,  GitUhess,  36  Barb.  483 ;  Marvin  v.  WiJr 
bur,  52  N.  Y.  270;  1  Pars,  on  Cont.  [5th  ed.]  39,  40,  45; 
Laming  v.  Coleman,  58  Barb.  611  ;  13  N.  Y.  637 ;  Adee  v. 
Jloioe,  15  Hun,  21 ;  MoKemie  v.  Uarrison,  120  N.  Y.  260 ; 
•Smith  V.  Kerr,  108  id.  31.) 

Finch,  J.  The  plaintiff's  right  to  an  accounting  under  the 
agreement  which  made  the  mortgage  from  Lewis  to  Drake 
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collateral  to  certain  described  liabilities  and  promised  advances 
of  the  latter  is  apparently  barred  by  the  foreclosure  of  that 
mortgage  which  has  vested  the  legal  title  in  the  purchasers  at 
the  sale  and  extinguished  the  mortgagor's  right  of  redemption. 
It  is,  consequently,  over  the  validity  and  operative  force  of 
that  foreclosure  and  sale  that  the  controversy  has  been  carried 
on  both  in  the  proofs  and  the  argument  addressed  to  the  trial 
court  and  the  General  Term,  and  it  is  substantially  upon  that 
point  only  that  a  final  judgment  is  now  sought. 

The  mortgage  was  given  by  Frederick  Lewis  and  his  wife  in 
June  of  1873,  to  Patrick  H.  Drake,  as  security  for  the  sum  of 
sixty  thousand  dollars  to  be  paid  in  one  year  from  that  date. 
An  agreement  executed  by  the  mortgagee  at  the  same  time 
indicates  the  purpose  of  the  security,  the  consideration  upon 
which  it  rested,  and  the  extent  to  which  it  was  intended  to 
operate.  That  agreement  shows  that  Lewis  was  in  embarrassed 
circumstances,  unable  to  pay  his  debts,  and  exposed  to  execu- 
tions which  threatened  a  sacrifice  of  his  entire  property ;  that 
he  had  come  to  Drake  for  help  and  protection,  in  the  hope, 
by  his  intervention,  of  saving  something  from  the  wreck ; 
'  and  that  the  purpose  was  to  put  the  debtor's  property  in  the 
hands  of  Drake,  both  to  secure  the  latter  for  his  large  liabil- 
ity as  indorser,  and  obtain  for  the  former  an  application  of 
his  property,  without  sacrifice,  to  the  discharge  of  his  debts. 
The  agreement  estimates  the  value  of  the  land  mortgaged  at 
"  al)Out  one  hundred  thousand  dollars,"  a  sum  which  it  did 
not  bring  and  which  was  largely  in  excess  of  the  actual  market 
value ;  a  result  not  strange  in  view  of  the  almost  invariable 
tendency  of  a  failing  debtor  to  overestimate  the  actual  value 
of  his  assets.  The  agreement  put  Drake's  liability,  as  indorser 
for  the  mortgagor,  at  about  thirty-two  thousand  dollars,  but 
conceded  that  to  be  only  a  supposition,  and  that  the  true 
amount  was  at  the  moment  unknown.  Equally  uncertain 
was  the  total  of  the  judgments  against  Lewis  which  were 
already  liens  upon  the  lands  mortgaged.  Out  of  these  uncer- 
tainties the  sum  of  sixty  thousand  dollars  was  fixed  upon  for 
the  purposes  of  the  mortgage,  as  a  sum  likely  to  cover  the 
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prior  liens  upon  the  land  and  Drake's  liability  as  indorser. 
Sucli  prior  liens  he  was  to  assume  and  discharge,  and  pay  off 
the  notes  which  he  had  indorsed,  and  so  far  as  he  did  so  to  do 
it  out  of  his  own  means  during  the  year  of  grace  which  the 
mortgage  secured  to  the  debtor,  and  that  instrument  was  to 
stand  as  security  for  the  advances  made  and  to  be  made  and 
the  indorsed  notes  paid  and  discharged. 

At  the  end  of  the  year,  and  the  consequent  matnarity  of  the 
mortgage  debt,  Di'ake  had  paid  out  large  sums  of  money  under 
the  agreement  which  Lewis  was  unable  to  reimburse ;  and  it 
became  obvious  that  Drake  would  be  compelled  to  resort  to 
his  security.  The  drain  upon  his  own  resources  had  become 
heavy  and  was  daily  increasing ;  he  had  borne  the  burden  for 
the  stipulated  time,  and  since  the  debtor  could  not  pay,  it  was 
just  and  proper  to  resort  to  his  property  pledged  for  that  pur- 
pose. But  Drake  was  not  hasty  or  impatient.  He  bore  the 
burden  for  still  another  year,  and  doubled  the  time  for  which 
Lewis  had  stipulated,  but  no  relief  came  from  the  debtor  and 
the  hope  of  any  had  practically  disappeared  ;  and  Drake  then 
foreclosed  the  mortgage  by  advertisement  and  cut  off  the  mort- 
gagor's equity.  That  foreclosure  was  conducted  in  conformity  ' 
with  the  statutory  provisions,  and  is  not  criticized  so  far  as  a 
due  observance  of  those  provisions  is  concerned,  but  is  assailed 
upon  grounds  which  go  to  tlie  mortgagee's  right  to  foreclose^ 
to  the  amount  which  was  asserted  to  have  become  due,  and  to 
the  consequence  claimed  to  have  resulted. 

The  first  proposition  of  the  appellant  is  that  the  foreclosure 
was  premature,  because  Drake  agreed  to  advance  the  money 
necessary  to  pay  off  the  incumbering  judgments  and  had  done 
so  only  in  part.  Tlie  referee  finds  as  a  fact  that  at  the  date  of 
the  foreclosure  Drake  had  paid  out  under  the  agreement  a  little 
over  forty-two  thousand  dollars,  and  that  there  remained  out- 
standing judgments  which  were  a  lien  to  the  amount  of  twenty 
thousand  dollars  more.  Now,  the  agreement  did  not  purport 
to  alter  or  change  the  maturity  of  the  mortgage.  There  is  no 
word  in  it  to  that  effect.  On  the  contrary,  all  its  provisions 
are  consistent  with  the  explicit  terms  of  that  instrument  which 
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allowed  Drake  at  the  end  of  one  year,  in  case  of  Lewis' 
default,  to  resort  to  tlie  mortgaged  property  itself  for  the 
means  of  carrying  out  and  fully  accomplishing  the  purposes 
of  the  agreement.  Its  stipulations  contemplated  an  assump- 
tion by  Drake  of  the  judgments  which  were  liens  on  the  prop- 
erty, and  because  it  was  only  after  their  payment  that  any 
surplus  could  be  reached  applicable  to  his  liability  as  indorser ; 
but  while  he  became  bound  for  their  eventual  payment,  he 
had  a  right,  after  one  year,  to  resort  to  the  property  itself  for 
the  means  of  carrj'ing  out  the  contract,  and  in  the  meantime 
was  bound  to  pay  judgments  only  when  necessary  to  prevent 
a  sacfifice  of  the  property  or  an  enforcement  against  Lewis 
personally.  The  mortgage  debt,  therefore,  was  due  and  pay- 
able when  the  foreclosure  proceedings  were  commenced,  and 
they  were  not  prematurely  instituted  ;  unless  thero  is  force  in 
the  further  contention  that  the  amount  secured  was  unliqui- 
dated, and  was  to  be  ascertained  as  a  condition  precedent  to 
the  foreclosure. 

It  may  be  that  where  a  mortgage  is  given  to  secure  unliqui- 
-dated  damages  they  must  be  fixed  and  ascertained  before  the 
mortgage  can  be  foreclosed.  Until  then  it  is  impossible  to  know 
^hat  sum  will  redeem  the  security  on  the  one  hand  or  satisfy 
it  on  the  other ;  but  if  in  such  case  no  foreclosure  by  adver- 
tisement can  be  had  the  rule  applies  only  where  the  damages 
are  strictly  of  that  character.  What  such  damages  are  is 
shown  in  Butts  v.  Collins  (13  Wend.  156),  and  what  they  are 
not  is  settled  in  Movyry  v,  Sanborn  (68  N.  Y.  163).  The 
former  case  describes  them  as  resting  in  opinion  merely,  to  be 
ascertained  by  tlie  verdict  of  a  jury,  and  not  susceptible  of 
computation  or  calculation.  The  latter  case  sustained  a  fore- 
closure by  advertisement  M^he^'e  the  mortgage  was  given  to 
secure  outstanding  commercial  paper  up  to  a  certain  fixed 
amount.  That  is  the  situation  here.  The  indorsed  paper  and 
the  judgments  were  for  settled  and  ascertained  amounts.  To 
schedule  them  correctly  and  add  them  together  was  all  that 
was  necessary  to  show  for  what  suip  the  mortgage  stood  as 
security.     Allusion  is  made  to  the  provision  in  the  agreement 
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that  tlie  mortgage  should  be  indorsed  down  to  the  actual 
amount  due  on  it.  That  clause  operates  only  when  less  than 
tlie  principal  is  the  amount  of  the  debt,  and  has  no  applica- 
tion where  the  latter  is  in  excess  and  no  indorsement  at  all  is 
requisite  or  permissible. 

And  that  brings  us  to  the  appellant's  principal  contention  ; 
which  is  that  the  mortgage  was  foreclosed  for  a  much  larger 
amount  than  was  due  on  it.  There  is  no  allegation  of  any  fraud 
upon  the  mortgagor.  Proper  notices  of  sale  were  served 
upon  him,  and  they  disclosed  the  claun  of  Drake  that  there 
was  due  on  ihe  mortgage  the  full  amount  of  principal  and 
interest.  Lewis  was  either  present  or  might  have  been  present 
at  the  sale  and  made  neither  objection  nor  protest,  and  none 
is  heard  from  him  for  years  thereafter,  not  even  when  he  is 
required  to  surrender  possession,  and  not  until  Drake's  death 
had  lessened  the  means  of  explanation.  Where  no  fraud  is 
charged,  and  the  mortgagor  stands  by  silently  and  with  approval, 
and  makes  no  complaint,  we  should  l>e  very  slow  to  criticize 
or  dispute,  long  after  the  sale,  the  amount  asserted  to  be  due. 

But  in  spite  of  all  difficulties  flowhig  from  the  death  of 
Drake,  I  think  it  is  made  quite  apparent  that  when  the 
mortgage  was  foreclosed  very  much  more  was  due  than  the 
amount  of  its  principal  and  interest.  The  referee  finds  that 
at  such  date  Drake  had  actually  paid  out  upon  notes  and 
judgments  a  little  more  than  forty-two  thousand  dollars,  and 
that  there  remained  unpaid  liens  on  the  property  to  the 
amount  of  at  least  twenty  thousand  dollars  more,  exclusive  of 
the  accrued  interest  thereon.  The  evidence  indicates,  accord- 
ing to  the  computation  of  the  respondent,  the  details  of  which 
are  furnished  for  our  inspection,  and  which  appear  to  be 
correct,  that  at  the  date  of  the  mortgage  there  were  out- 
standing judgments  which  were  liens  on  the  property  and 
which  Drake  assumed  and  agreed  to  pay  and  discharge,  and 
which  he  was  obliged  to  assume  l)efore  reaching  protection  for 
his  own  liability,  to  the  amount  of  almost  thirty-six  thousand 
dollars,  and  notes  on  which  he  was  charged  as  indorser  to  the 
amount  of  forty  thousand  dollars  more,  making  a  total  exceed- 
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iiig  the  principal  of  the  mortgage  by  more  than  fifteen  thou- 
sand dollars. 

Some  of  the  items  which  enter  into  the  computation  are 
criticized  by  the  plaintiff,  and  the  computation  itself  assailed 
for  alleged  inaccuracies. 

It  is  said  that  Drake  did  not  in  all  cases  discharge  the  judg- 
ments of  record,  and  Jissigned  or  caused  some  of  them  to  be 
assigned  to  his  wife.  She  was  Lewis'  sister,  and  the  transfers 
were  with  his  assent.  The  language  of  the  agreement  shows 
that  such  a  mode  of  i)rotecting  Lewis  from  damages  and  costs, 
and  his  property  from  sacrifice  was  within  the  scope  of  the 
arrangement.  The  words  are:  ''In  the  meantime  the  said 
Drake  will  take  care  of  and  protect  the  said  Lewis  and  his 
property  from  the  enforcement  of  any  of  the  judgments 
against  the  said  Lewis  or  his  property,  and  save  the  property 
of  said  Lewis  from  sacrifice  and  the  said  Lewis  from  damages 
and  costs.'-  That  covenant  was  fully  performed.  Xone  of 
the  property  was  wasted  or  sacrificed  on  execution  sales ;  it 
w^as  all  applied  to  the  payment  of  Lewis'  debts ;  no  judgment 
in  any  manner  charges  or  menaces  his  estate ;  each  and  all  of 
them  are  paid  ;  and  Drake  only  is  a  loser  by  the  transaction. 

It  is  said  that  until  actual  advances  in  payment  of  judg- 
ments were  made  the  latter  formed  no  j)art  of  the  debt  pro- 
tected by  tlie  mortgage.  But  that  was  intended  as  an 
indemnity  to  Drake.  He  did  not  covenant  to  pay  the  out- 
standing judgments  in  express  terms,  but  did  agree  to  save 
Lewis  harmless  therefrom,  and  protect  him  against  the  sacri- 
fice which  would  result  from  their  enforcement  by  execution 
sales.  Drake's  liability  attached  at  once,  and  on  appellant's 
own  theory  the  mortgagee  became  responsible  to  the  judgment 
creditors.  "Whether  that  be  quite  true  or  not,  Drake,  at  least,, 
by  the  terms  of  his  agreement  became  liable  to  Lewis  to  pay 
all  these  judgments  so  far  as  necessary  to  protect  him  from 
loss,  and  took  his  own  security  subject  to  such  payments,  every- 
one of  which  was  eventually  to  be  discharged.  Drake's  right 
to  resort  to  his  security  sprang  up  at  its  maturity  and  was  not 
postponed  until  his  actual  payments  {Kohler  v.  MaUage^  72 
N.  Y.  259.) 


312  Lewis  t^.  DuANE.  [Feb., 

Opinion  of  the  Court,  per  Finch,  J.  [Vol.  141. 

It  is  further  insisted  that  the  referee  erred  in  not  crediting 
upon  the  mortgage  a  sum  of  five  thousand  dollars  paid  to 
Drake  by  Lewis.  The  proof  tends  to  show  that  the  amount 
was  applied  by  Drake  upon  a  note  of  Lewis,  outside  of  and  in 
addition  to  those  embraced  in  the  mortgage  consideration. 

There  are  many  other  criticisms  upon  the  accounts  as  it 
respects  their  details,  but  these  were  all  submitted  to  the  con- 
sideration of  the  referee  and  constituted  elements  of  the  ques- 
tion of  fact  upon  which  his  finding  ought  to  be  and  is  conchi- 
sive  upon  us.  We  are  unable  to  find  any  just  reason  for 
reversing  his  determination  that  at  the  date  of  the  foreclosure 
at  least  the  full  sum  of  principal  and  interest  was  due  on  the 
mortgage. 

But,  assuming  that  to  be  true,  the  plaintiff  urges  that,  by 
not  discharging  the  judgments  on  the  record,  the  mortgagee 
was  enabled  to  make  the  sale  and  become  the  purchaser  under 
the  cloud  of  a  seemingly  double  incumbrance,  and  so  pur- 
chasers  were  prevented  from  bidding.  But  the  result  came 
from  Lewis'  assent.  Paid  judgments  were  assigned  to  Mrs. 
Drake,  instead  of  satisfied  of  record,  with  his  knowledge  and 
.approval.  He,  at  least,  knew  the  truth  and  did  not  object. 
He  might  have  explained,  but  did  not.  He  might  have 
j^equired  Drake  to  make  the  record  correspond  with  the  fact, 
but  chose  not  to  do  ^o,  and  evidently  preferred  in  his  own 
interest  that  Drake  should  be  the  successful  bidder.  It  is 
impossible  not  to  see  that  such  was  his  attitude.  He  knew 
very  well  that  nobody  could  afford  to  take  the  property,  bur- 
dened with  its  actual  liabiUty,  except  Drake,  to  whom  it  was 
A  necessity  if  he  hoped  to  obtain  any  protection  ;  and  Lewis . 
occupied  the  homestead,  long  after  the  sale,  by  Drake's  suffer- 
ance, while  waiting  for  a  purchaser.  There  is  not  only  no 
•claim  of  .fraud  made  in  the  complaint,  but  not  a  single  allega- 
tion of  fact  pertinent  to  a  setting  aside  of  the  sale,  and  no 
fiuch  relief  asked.  Whatever  of  force  there  might  have  been 
Tinder  some  circumstances  in  the  objection  made,  it  has  no 
just  application  as  a  ground  of  this  appeal. 

N"or  can  the  effect  of  the  foreclosure  be  avoided  bv  the  eon- 
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^ntion  that  the  papers  executed  between  the  parties  consti- 
^nted  a  trust.  They  plainly  Established  the  relation  of  mort- 
gagor and  mortgagee,  and  not  that  of  trustee  tod  beneficiary. 
The  mortgage  was,  as  a  mortgage  always  is,  collateral  to  a 
debt  due  or  to  become  due  to  the  mortgagee,  which  in  this 
case  was  the  liability  of  Drake  as  indorser,  necessarily  increased 
in  the  result  by  the  incumbering*  judgments  first  to  be  paid 
before  protection  of  any  kind  could  be  reached.  There  were 
about  the  transaction  no  elements  of  trust  beyond  those  which 
commonly  attend  a  mortgage  given  as  collateral.  (  WiUio/ms 
V.  Tovmsendy  31  N.  T.  415.)  The  result  might'  have  been 
different  if  Lewis  had  not  been  made  a  party  to  the  foreclosure 
so  that  his  equity  survived. 

An  effort  was  made  in  tliat  direction  through  the  agency 
of  some  parol  evidence  which  was  excluded  at  the  trial  but  is 
»ow  claimed  to  have  been  admissible.  The  attorney  fore- 
closing the  mortgage  for  Drake  was  Mr.  Hotchkiss,  who  was 
dead  at  the  time  of  the  trial.  Mrs.  Lewis  was  asked  this 
question :  "  Did  Mr.  Hotchkiss  tell  you,  or  say  to  Mr.  Lewis 
in  your  presence,  that  the  foreclosure  should  make  no 
-difference  as  to  the  agreement  between  Mr.  Drake  and  Mr. 
IVederick  Lewis?"  The  question  was  objected  to  and 
.excluded  and  the  plaintiff  took  an  exception.  The  only 
Autliority  of  Mr.  Hotchkiss  was  derived  from  his  position  as 
the  attorney  of  Drake  in  the  proceedings  for  foreclosure.  No 
-other  agency  is  shown,  and  the  question  presented  is  whether 
SLii  att<MTiey  employed  to  foreclose  a  mortgage  has,  by  virtue 
of  his  office,  an  implied  authority  to  give  away  the  entire  right 
of  his  client  and  make  negatory  the  very  duty  which  he  was 
employed  to  perform.  There  ought  to  be  and  there  can  be 
but  one  answer  to  that  question.  The  primary  and  principal 
purpose  of  the  foreclosure  was  to  extinguish  the  equity  of 
redemption.  For  that  purpose  the  notices  were  served  upon 
Lewis  and  his  wife,  and  the  whole  proceeding  was  a  waste 
and  d  nullity  without  it.  To  assure  the  mortgagor  that  the 
legal  effect  of  the  pending  foreclosure  should  be  annulled  and 
the  rights  of  the  parties  nevertheless  remain  unchanged  was 
SioKELs— Vol,  XCVI.        40 
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to  give  away  and  destroy  the  entire  right  of  the  client  and 
invalidate  the  proceeding  itself:  An  attorney,  as  such,  may 
not  compromise  the  rights  of  his  client  outside  of  his  conduct 
of  the  action,  or  accept  less  than  the  full  satisfaction  sought, 
or  release  his  client's  right,  or  subject  him  to  a  new  cause  of 
action.  {Arthur  v.  Ilomestead  Fire  Lis,  Co.j  78  N.  Y.  409 ; 
Barrett  v.  Third  Ave,  R.  li.  Co,,  45  id.  635 ;  Beers  v.  Hen- 
drtcksorij  Id.  665.)  The  evidence  offered  could  only  be 
material  by  completely  annulling  the  legal  effect  of  the  pro- 
ceedings as  against  the  mortgagor.  The  attorney  had  no  such 
authority  and  the  evidence  was  properly  excluded. 

Beyond  the  legal  questions  involved  I  have  quite  carefully 
gone  through  the  evidence  to  see  if  Lewis  has  been  in  any 
manner  wronged.  There  is  no  possible  basis  for  any  such 
theory  unless  upon  the  ground  that  there  was  a  real  surplus 
of  value  in  the  property  mort.gaged  beyond  the  incumbrances 
and  the  conceded  debt  of  Drake.  There  are  some  opinions  in 
that  direction  but  the  weight  of  evidence,  and  especially  the 
plain  and  decisive  facts  are  the  other  way.  No  process  can 
create  the  desired  surplus  except  one  which  stands  on  opinions 
of  cost  or  intrinsic  worth  instead  of  market  value  for  purposes 
of  sale,  and  which  compels  Drake  to  account  for  the  property 
at  double  the  amount  which  he  was  able  to  get  on  a  sale. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Frederick  H.  Smith,  Jr.,  Appellant  and  Respondent,  v^ 
Francis  W.  Savin  et  al.,  Impleaded,  etc..  Appellants  and 
Respondents. 

Prior  to  May  8,  1884,  plaintiff  had  deposited  with  B.  &  Co. ,  who  were 
hankers  and  brokers  in  New  York  city,  100  shares  of  corporate  stock 
as  security  for  any  indebtedness  to  that  firm.  On  thivt  date  B.  & 
Co.,  without  the  knowledge  or  consent  of  plaintiff,  pledged  said  stocky 
with  other  shares  of  stock  belonging  to  s»iid  firm,  with  8.  &  Co. 
as  security  for  a  loan.  The  loan  was  made  subject  to  the  rules 
of  the  New  York  Stock  Exchange,  of  which  the  member  of  each 
firm  who  negotiated  it  was  a  member.  The  latter  firm  were  bona 
fide  pledgees,  having  no  knowledge  that  B.  &  Co.  were  not  the- 
owners  of  all  the  stock  pledged.  Plaintiff  was  not  in  fact  at  the 
time  of  the  pledge  equitably  indebted  to  B.  &  Co.  in  any  sum  what- 
ever, and  did  not  thereafter  become  so  indebted.  On  May  14,  1884,  B. 
&  Co.  failed,  and  made  an  assignment.  Plaintiff  on  that  day  learning 
of  that  fact,  and  also  then  learning  for  the  first  time  that  his  stock  had 
been  so  pledged,  notified  S.  &  Co.  of  his  interest,  and  requested  a  state- 
ment of  the  amount  for  which  his  stock  was  held.  8.  &  Co.  refused  to 
give  any  information,  or  to  recognize  plaintiff's  rights.  8.  &  Co.  on  the 
same  day,  without  notice  to  plaintiff  or  B.  &  Co.,  and  in  violation 
of  the  rules  of  the  said  Exchange,  sold  all  the  stock  so  pledged. 
Plaintiff's  stock  sold  for  about  |8,000,  and  after  applying  the  proceeds  of 
all  the  stock  pledged  in  payment  of  the  loan,  there  remained  about  $3,000 
in  the  hands  of  8.  &  Co.  Plaintiff  did  not  learn  of  the  sale  of  his  stock 
until  June  21,  1884,  at  which  time  the  price  of  said  stock  had  reached  i>ar, 
and  the  prices  of  the  other  stock  sold  had  so  advanced  that  if  they  bad 
been  held  and  then  sold  the  proceeds  would  have  paid  the  loan,  leaving 
plaintiff's  stock  free  from  any  claim.  In  an  action  for  conversion  8.  & 
Co.  claimed  the  right  to  apply  the  balance  in  their  hands  upon  another 
debt  due  them  from  B.  &  Co.  HM,  untenable;  also,  that  while  8.  &  Co., 
as  bona  fide  pledgees,  were  entitled  to  regard  B.  &  Co.  as  owners  of  all 
the  stock  pledged  until  notified  of  plaintiff's  rights,  having  been  so 
notified  prior  to  the  sale,  he  then  stood,  with  reference  to  his  stock,  as 
surety,  with  the  right  to  compel  them  to  apply  the  proceeds  of  the  other 
stocks  before  resorting  to  his  stock;  that  as  to  his  stock,  he  had  the 
right  to  require  a  sale  in  accordance  with  the  rules  of  the  8tock  Exchange, 
and  could  treat  the  unlawful  sale  as  a  conversion,  and  after  the  proceeds 
of  the  sale  of  the  other  stocks  had  been  applied  to  the  payment  of  the 
loan,  he  was  entitled  to  the  highest  price  which  his  stock  reached  within  a. 
reasonable  time  after  its  illegal  sale,  and  to  judgment  for  that  sum, 
deducting  therefrom  the  balance  due  8.  &  Co.  after  such  application;. 
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and  that  as  plaintiff  did  not  learn  of  the  sale  until  after  June  twenty- 
first,  that  was  a  reasonable  time;  but  held,  in  regard  to  the  other  stock 
sold,  plaintiff  was  not  entitled  to  charge  S.  &  Ck>.  with  the  highest  price 
because  of  the  unlawful  sale,  and  so  long  as  it  sold  at  its  full  market 
value  at  the  time  of  sale,  he  could  not  complain. 

Thompson  v.  St.  K  Nat.  Bank  (113  N.  Y.  827),  distinguished. 

PlaintifTs  original  complaint  alleged  that  the  other  stocks  pledged  by  B. 
&  Co.  sold  for  enough  to  pay  their  debt;  that  his  stock  was  sold  for 
19,000,  for  which  sum  he  asked  judgment.  Plaintiff  did  not  know, 
until  after  the  cause  was  at  issue  and  referred,  of  the  time,  place  or 
manner  of  sale  of  his  stock,  or  that  it  had  been  sold  without  demand  of 
Xmyment  or  notice;  he  thereafter  went  to  trial;  judgment  was  rendered 
against  him,  which  was  reversed  on  appeal.  Plaintiff  thereupon  moved 
to  be  allowed  to  amend  his  complaint  by  setting  up  the  illegal  sale  and 
asking  damages;  this  was  granted  upon  condition  of  payment  of  all  of 
defendants*  costs,  which  condition  was  accepted  and  the  complaint 
amended.  Defendants  claimed  that  plaintiff  had  elected,  by  the  form  of 
his  original  complaint,  to  afilrm  the  sale.  Held,  untenable;  that  plain- 
tiff,  liaving  proceeded  originally  in  ignorance  of  the  facts,  could  not  be 
held  as  having  conclusively  ratified  the  illegal  sale;  and  that,  under  the 
circumstances,  he  did  not  lose  the  right  to  repudiate  the  sale  by  pro- 
ceeding to  trial  under  the  original  complaint. 

The  certificate  of  plaintiff's  stock  was  issued  in  his  name;  the  power  of 
attorney  to  transfer  was  a  detached  paper,  and  plaintiff's  signature 
thereto  was  not  acknowledged  as  required  by  the  rules  of  the  Stock 
Exchange.  HM^  that  S.  &  Co.  were  not  thereby  charged  with  any 
notice  of  defect  of  title  on  the  part  of  their  pledgors. 

Reported  below,  69  Him,  811. 

(Argued  January  24,  1894;  decided  February  27,  1894.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  31,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiflE  entered  upon  the  report  of  a  referee. 

ThiH  action  was  brought  to  restrain  the  defendants  Francis 
W.  Savin  and  Elisha  W.  Vanderhoof,  composing  the  firm  of 
Savin  &  Co.,  from  paying  over  to  the  defendant  John  Whee- 
ler, as  assignee  and  receiver  of  O.  M.  Bogart  &  Co.,  the  pro- 
ceeds of  sale  of  100  shares  of  Missouri  Pacific  stock,  and  to 
have  the  same  adjudged  to  be  the  property  of  plaintiff. 

All  parties  to  tliis  action  have  appealed  from  the  judgment 
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of  the  General  Term  of  the  Supreme  Court,  which  affirmed  a 
judgment  for  plaintiff,  entered  on  the  report  of  the  referee. 

The  plaintiff  has  appealed  because  the  judgment  which  he 
has  obtained  was  not  as  large  in  amount  as  he  thinks  he  is 
entitled  to,  while  the  defendants  Savin  &  Co.  have  appealed  C- 
because  they  think  any  judgment  against  them  is  erroneous. 
The  defendant  Wheeler,  the  assignee  of  Bogart  &  Co.,  has-  O 
appealed  because  he^  claims  that  the  judgment  in  favor  of 
plaintiff  should  have  been  in  his  favor  as  against  defendants 
Savin  &  Co.,  and  that  the  plaintiff  should  only  share  pro  rata 
with  the  other  creditore  of  Bogart  &  Co.  in  the  amount  of  the 
recovery  against  Savin  &  Co.  The  facts  upon  which  the 
questions  arise  are  as  follows : 

For  a  long  time  prior  to  May  14,  1884,  the  plaintiff  had 
done  a  banking  business  with  O.  M.  Bogart  &  Co.,  a  firm  of 
bankers  and*brokers  in  the  city  of  New  York,  and  among  other 
stocks  the  plaintiff  had  on  deposit  with  that  firm  on  the  8th  of 
May,  1884,  one  hundred  shares  of  the  capital  stock  of  the  Mis- 
souri Pacific  Eailroad  Company,  of  the  par  value  of  $10,000* 
This  stock,  together  with  stock  in  other  corporations,  had  been 
deposited  by  the  plaintiff  with  the  firm  as  security  for  the  pay- 
ment  of  plaintiff's  indebtedness  to  it,  which,  on  the  13th  of 
May,  1884,  apparently  amounted  to  the  sum  of  over  $48,000, 
but  in  fact  the  plaintiff  was  at  no  time  since  the  8th  of  May, 
1884,  equitably  indebted  to  the  firm  of  Bogart  &  Co.  in  any  ' 
sum  whatever.  ^ 

On  the  date  last  stated  Bogart  &  Co.,  wrongfully,  and  with- 
outthe  knowledge  or  consent  of  the  plaintiff,  pledged  with  the 
defendants  Savin  &  Co.  this  scrip,  then  owned  by  the  plaintiff, 
together  with  500  shares  of  stock  of  other  corporations, 
belonging  to  Bogart  &  Co.,  the  whole  being  pledged  as  secu- 
rity for  a  call  loan  of  $50,000  then  obtained  by  Bogart  &  Co. 
from  Savin  &  Co.  The  transaction  was  concluded  between 
one  of  the  members  of  each  firm,  who  were  also  members  of 
the  New  York  Stock  Exchange,  and  the  loan  was  made  sub- 
ject to  the  rules  of  the  Exchange. 

The  defendants  Savin  &  Co.  were  ignorant  of  the  fact  that 
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Bogart  &  Co.  were  not  the  owners  of  the  100  shares  of  Mis- 
souri Pacific  stock  and  the  defendants  were  honajide  pledgees 
of  all  tlie  stock  as  secnritj  for  the  amount  of  their  loan  of 
$50,000.  On  the  morning  of  May  14th,  1884,  Bogart  &  Co. 
failed  and  made  an  assignment  to  defendant  Wlieeler  for  the 
benefit  of  their  creditors.  Plaintiif  learned  of  the  fact  of  the 
assignment  on  the  same  day  and  soon  after  it  was  made,  and 
he  then  for  the  first  time  learned  that  his  Missouri  Pacific 
stock  had  been  pledged  to  and  was  in  the  hands  of  Savin  & 
Co.,  to  whom  he  immediately  went  and  notified  them  of  his 
interest  in  that  stock,  and  requested  from  them  a  statement  as 
to  the  amount  for  which  they  held  the  same.  The  defend- 
ants refused  to  recognize  plaintiflPs  rights  in  the  stock,  and 
refused  to  give  him  any  information  whatever  concerning  the 
transaction  for  which  it  was  held.  This  was  l>efore  the  stock 
was  sold  by  the  defendants.  When  they  heard  of  the  assign- 
ment and  sometime  in  tlie  morning  of  the  14th,  one  of  the 
defendants  made  a  demand  at  the  place  of  business  of  Bogart 
•&  Co.,  of  one  who  had  been  a  clerk  but  who  was  not  a  mem- 
ber of  that  finn,  for  the  re-payment  of  the  loan,  which  was  not 
<5omplied  with  and  thereupon  the  defendant  Savin  went  to  the 
stock  exchange  and  within  half  an  hour  sold  all  the  stocks 
which  had  been  pledged  as  security  for  the  loan.  The  sales 
were  made  on  the  floor  of  the  exchange,  partly  through  two 
private  brokers  and  partly  through  Savin  himself,  and  all  the 
sales  were  without  notice  to  Bogart  &  Co.,  or  to  their  assignee, 
or  to  the  plaintiff,  and  they  were  all  made  in  violation  of  the 
rules  of  the  stock  exchange.  The  amount  realized  at  the  sales 
for  all  the  stocks  was  about  $53,000,  and  for  the  stocks  owned 
by  Bogart  &  Co.,  deducting  the  stock  owned  by  the  plaintiff, 
the  sum  of  a  little  over  $45,000,  leaving  between  $7,000  and 
$8,000  as  the  proceeds  of  the  sale  of  the  plaintiff's  stock,  and 
after  applying  these  proceeds  to  the  balance  of  the  debt  due 
Savin  &  Co.  from  Bogart  &  Co.  of  $50,000  there  remained. a 
little  over  $3,000  in  the  hands  of  Savin  &  Co.,  which  they 
claimed  the  right  to  apply  on  account  towards  the  payment  of 
another  debt  due  them  from  Bogart  &  Co.,  but  which  was  not 
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secured  by  the  pledge  of  the  stock  in  question.  The  plaintiff 
did  not  learn  of  the  sale  of  his  stock  until  about  the  21st  of 
June,  1884,  at  which  time  the  price  for  such  stock  had  reached 
par.  The  prices  of  the  other  stocks  sold  by  the  defendants, 
and  which  belonged  to  Bogart  &  Co.,  also  rose  soon  after  the 
stocks  had  been  sold  by  Savin  ife  Co.,  and  to  such  an  extent 
did  the  prices  advance  that  if  these  stocks  had  been  held  by 
defendants  up  to  June  4,  1884,  and  then  sold  at  the  market 
price,  the  amount  realized  at  such  sale  would  have  been  suf- 
ficient to  pay  the  full  amount  of  the  call  loan  and  interest,  and 
would  thus  have  left  the  stock  of  plaintiff  free  from  any  claim 
by  reason  of  that  loan.  In  May,  1885,  the  plaintiff  commenced 
this  action  against  the  defendants  Savin  &  Co.,  and  also 
against  the  defendant  Wlieeler  as  assignee  of  Bogart  <fe  Co. 

In  the  original  complaint  the  plaintiff  alleged  that  the  other 
stocks  pledged  by  Bogart  &  Co.  sold  for  enough  to  pay  their 
<lebt  to  the  defendants  Savin  <fe  Co.,  and  that  this  stock  of  the 
plaintiff  was  sold  for  $9,000,  and  that  the  defendants  Savin  & 
(^o.  claimed  the  right  to  apply  that  sum  to  the  payment  of 
tlie  balance  due  them  from  Bogart  &  Co.  on  another  loan. 
The  plaintiff  asked  judgment  that  the  $9,000  might  be 
adjudged  to  be  his  property  and  that  Savin  &  Co.  be  directed 
to  pay  the  same  over  to  him  and  that  the  assignee  be  barred 
from  all  claim  and  interest  therein.  At  the  time  he  com- 
menced this  action  the  plaintiff  did  not  know  of  the  time, 
place  or  manner  of  sale  of  the  stocks  held  by  the  defendants 
Savin  &  Co.,  nor  did  he  know  that  they  had  been  sold  with- 
out any  demand  of  payment  on  Bogart  &  Co.  or  their 
assignee,  or  that  they  had  been  sold  without  any  notice  of  an 
intention  to  sell. 

After  this  action  was  at  issue  and  referred  to  a  referee,  the 
plaintiff  learned  for  the  first  time  and  from  the  testimony  of 
the  defendant  Savin  in  another  action,  the  manner  and  time 
of  sale  of  the  stocks  in  question,  and  on  the  first  trial  of  this 
action  in  May,  1889,  if  not  before,  he  knew  that  such  sale 
was  not  in  strict  a<;cordance  with  the  provisions  of  the  l)y-law8 
of  the  New  York  Stock  Exchange.     The  referee  on  the  first 
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trial  reported  in  favor  of  the  defendants,  and  upon  plaintiiF& 
appeal  the  judgment  was  reversed  by  the  General  Term,  from 
which  the  defendants  appealed  to  the  Court  of  Appeals,, 
which  court  subsequently  and  upon  their  application  allowed 
defendants  to  withdraw  their  appeal.  Then  the  plaintiff 
upon  motion  papers  asked  the  court  for  leave  to  amend  his^ 
complaint  by  setting  up  the  facts  as  to  the  illegal  sala 
and  by  asking  for  damages  for  the  sale  of  his  stock  by 
the  defendants.  This  motion  was  granted  upon  condition  of 
the  payment  of  all  the  costs  of  all  the  defendants  up  to  the 
making  of  the  motion  (amounting  to  over  $1,200),  which  the 
plaintiff  paid  and  amended  his  complaint  accordingly.  The 
defendants  answered  and  denied  any  and  all  liability,  and 
among  other  things  alleged  that  the  plaintiff  had  elected  to 
aiSrm  the  sale  of  the  stock  and  to  proceed  against  defendants 
for  the  amount  realized  on  the  sale.  The  second  trial  we* 
also  l)efore  a  referee,  who  gave  judgment  for  the  plaintiff  for 
the  highest  price  his  stock  reached  intermediate  the  day  of 
sale  by  defendants  at  the  stock  exchange  and  the  21st  of  June, 
1884,  deducting  therefrom  the  balance  of  the  original  debt 
due  Savin  &  Co.  from  Bogart  &  Co.,  after  applying  thereon . 
tlie  proceeds  of  the  sale  of  the  other  mentioned  stocks. 

The  plaintiff  claims  that  the  defendants  should  have  been 
charged  with  the  highest  prices  the  other  stocks  reached 
within  a  reasonable  time  after  their  improper  sale  by  defend- 
ants, in  which  case  those  stocks  would  have  paid  the  $50,000 
call  loan  debt  in  full  and  would  have  given  plaintiff  the  high- 
est price  for  his  stock  without  any  deductions  whatever.  The 
defendants  Savin  &  Co.  claun  they  were  under  no  liability 
of  any  kind  to  the  plaintiff,  and  that  judgment  ought  to  have 
been  directed  for  them  by  the  referee.  The  assignee,  Wheeler, 
claimed  that  the  moneys  should  have  been  directed  to  be  paid 
to  him  as  already  stated. 

Tliaddeus  D.  Kenneson  for  defendants.  When  Savin  & 
Vanderhoof  made  the  call  loan  of  $50,000  to  O.  M.  Bogart  & 
Co.  on  May  13,  1884,  and  received  from  that  firm  as  collateral 
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security  tlierefor  the  certificates  of  stock,  including  certificate 
9728  for  100  shares  of  Missouri  Pacific  stock,  they  became 
purchasers  for  vahie  thereof  without  notice.  (J^elt  v.  Ilei/e, 
23  IIow.  Pr.  359  ;  3^c^^eil  v.  K  JV.  Bank,  46  N.  Y.  325 ; 
ThompHon  v.  Toland,  48  Cal.  99.)  If  Savin  &  Vanderhoof 
were  purchasers  for  value  of  such  certificate  of  Missouri 
Pacific  stock,  then  Smith  cannot  recover  in  this  action. 
(7/.  Im.  Co.  V.  Ilahey,  8  JST.  Y.  271";  Colffrove  v.  Tall- 
7nan,  67  id.  95  ;  Calvo  v.  Davies,  73  id.  211 ;  Harding 
V.  Tift,  75  id.  461  ;  Palmer  v.  Piirdif,  83  id.  144;  King  v. 
T  B.  <J&  Im.  Co,,  58  Tex.  669  ;  GiUespie  v.  Torrance,  25  X. 
Y.  306 ;  Clements  v.  Yturria,  81  id.  285  ;  Duncan  v.  Bren^ 
nan,  83  id.  487;  Tally  v.  F.  S.  cfe  T  Co.,  93  U.  S.  321; 
Lewis  V.  Mott,  36  N.  Y.  395 ;  Doimld  v.  Suckling,  L.  R. 
[1  Q.  B.]  585 ;  llalliday  v.  IlolgaU,  L.  E.  [3  Ex.]  299  ;  Code 
Civ.  Pro.  §§  1718,  1728;  Thompson  v.  Toland,  48  Cal.  99; 
Myers  Y.  3f.  iT.  Bank,  27  Abb.  [N.  C.J  266.)  The  defense 
of  an  election  of  remedies  by  the  plaintiflP  is  proved  and 
should  defeat  this  action.  {Co7i?*oio  v.  Little,  115  N.  Y.  387; 
Terry  v.  Munger,  121  id.  161 ;  Crossman  v.  TJ,  B,  Co.,  127 
id.  34,  37 ;  Peoph  v.  ^Yood,  121  id.  522  ;  Post  v.  Doremus, 
60  id.  375  ;  Todd  v.  Marsily,  49  Hun,  163.)  The  position 
taken  by  the  General  Term  of  the  Supreme  Court  is  unten- 
able. ( Wilson  V.  Tumman,  6  M.  &  G.  236 ;  Hamlin  v. 
Sears,  82  N.  Y.  327 ;  M,  Bank  v.  Livingston,  72  id.  223.) 

J,  A,  Dennison  for  plaintiff.  Savin  &  Vanderhoof  were 
trustees  of  all  the  stocks  so  pledged  for  the  following  pur- 
poses :  For  themselves  to  the  extent  of  their  debt  (if  they  were 
honafide  holders,  which  is  not  admitted) ;  for  Smith  to  the 
extent  of  his  stock,  and  for  O.  M.  Bogart  &  Co.  or  their 
assignee  for  the  surplus.  ( Wheeler  v.  JVewhold,  16  N.  Y. 
392,  398;  Hayes  v.  Ward,  4  Johns.  Ch.  122,  129;  Schrop- 
peU  V.  Show,  3  N.  Y.  56,  57 ;  Grow  v.  Garlock,  14  Abb. 
[K  C]  487,  492 ;  Farwell  v.  /.  Bank.,  90  N,  Y.  483 ;  Gould 
y.  C.  T.  Co.,  23  Hun,  322.)  The  defendants  Savin  &  Vander- 
hoof did  not  sell  according  to  the  rules  of  law  governing  the 
Sickles— Vol.  XCVI.        41 
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rights  of  pledgor  and  pledgee  ;  such  sales  can  be  made  only 
on  due  and  reasonable  notice  of  the  time  and  place  thereof, 
and  must  be  at  public  auction.  {Myer»  v.  J/".  X,  Bank,  27 
Abb.  [K  C]  2(56;  Baler  v.  Dvahe,  00  X.  Y.  518,  622; 
Gruman  v.  SmitK  81  id.  25,  28  ;  GUhtt  v.  W/iifhig,  120  id. 
402 ;  Marl'hxiin  v.  Jamil n,  41  id.  235  ;  Brass  v.  Worth,  40 
Barb.  048,  053,  054 ;  MiUhm  v.  JJe/ion,  27  X.  Y.  364 ; 
Wheeler  v.  .Veiciohf,  10  id.  302;  Genet  v.  Iloicland,  45  Barb. 
500-503  ;  Offde?i  v.  Lathrop,  05  N.  Y.  158-102 ;  Rankin  v. 
McCulhmgh,  12  Bai*.  103-107 ;  Dykers  v.  Alien,  7  Hill, 
497,  499,  500.)  Whether  the  plaintiff  Smith  was  entitled  to 
notice  or  not,  and  whether  Savin  ife  Yanderhoof  had  notice  of 
his  rights  or  not  makes  no  difference  in  this  case,  and  cannot 
affect  the  judgment  to  the  advantage  of  the  defendants.  (  Vbse 
V.  Woods,  20  Hun,  480-488 ;  Kerr  v.  Mount,  28  N.  Y.  059, 
000 ;  Day  v.  Bach,  87  id.  50-01.)  Defendants'  contention 
that  the  plaintiff  was  not  entitled  to  recover  in  this  action, 
because  by  the  previous  proceedings  therein  he  had  elected  a 
remedy  other  and  different  from  tliat  sought  to  be  now 
enforced  is  untenable.  (Code  Civ.  Pro.  §  723 ;  Degraio 
V.  Elinior,  50  N.  Y.  1 ;  Wa'^d  v.  Kalhilelseh,  21  How. 
Pr.  283;  Terry  v.  Manyer,  121  K.  Y.  101  ;  E.  C  F. 
Co.  V.  Ilessee,  103  id.  25  ;  Foicler  v.  B.  S.  Bank,  113  id.  450 ; 
Bock  V.  Tuck,  120  id.  53.)  Savin  tt  Yanderhoof  were  trustees 
of  this  stock  for  the  benefit  of  the  surety  as  well  as  them-, 
selves ;  parting  with  it  without  the  knowledge  or  consent  of 
the  surety  discharges  their  claim  against  the  surety  to  the  value 
of  the  stock  illegally  sold.  (Baylies  on  Sureties  &  Guar.  237, 
238 ;  Phxires  v.  Barhonr,  49  111.  370-373 ;  Hayes  v.  Ward, 
4  Johns.  Ch.  122,  129 ;  Schroppell  v.  Shoic,  3  N.  Y.  440-457  ; 
Grow  V.  Garloek,  14  Abb.  [N.  C]  487-492.)  This 
court  has  power,  and  it  is  its  duty,  to  direct  the  modification 
of  the  judgment  so  a«  to  conform  the  same  to  the  facts  found, 
by  applying  the  proper  niles  of  law  thereto.  {OiU water  v. 
ifoore,  124  N.  Y.  00  ;  Brackett  v.  Griswold,  128  id.  044, 
048 ;  Price  v.  Price,  33  Hun,  432 ;  Wood  v.  Baker,  60  id. 
337.) 
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John  Notm<in  for  defendant  Wheeler.  The  defendants 
Savin  &  Vanderhoof  cannot  offset  the  surplus  arising,  after 
the  assignment  was  made,  from  the  sale  of  the  securities 
pledged  to  them  over  and  above  the  amount  of  tlieir  two  loans 
of  $50,000  each,  interest  and  expenses  of  sale,  the  deficiency 
on  the  borrowed  and  loaned  stock  transactions  ascertained  and 
fixed  after  the  assignment  when  those  transactions  were  closed 
out  to  t)ie  defendant  assignee.  {Beckxoiih  v.  TJ.  Banh^  9  N. 
Y.  211  \  Myers  v.  Davis^  22  id.  489;  liohert^  v.  Carter,  38 
id.  107 ;  Martin  v.  Kun.zmuller,  37  id.  390 ;  Westlalcs  v. 
BoHtwi('l%  3  J.  &  S.  256,  261 ;  Murray  v.  Deyo,  10  Hun,  1, 
6 ;  BraAley  v.  Angell,  3  X.  Y.  475.)  Tlie  plaintiff  is  only 
entitled  to  such  proportion  of  the  sur])lus  arising  out  of  the 
loan  in  which  his  100  shares  of  Missouri  Pacific  railroad  stock 
entered  as  the  proceeds  of  such  stock,  on  the  sale,  bore  to  the 
whole  value  of  all  the  securities  in  that  particular  loan. 
{GoaU  V.  a  T.  Co.,  6  Abb.  [N.  C]  381.) 

Pkckham,  J.  The  defendants  Savin  &  Co.  ujake  a  pre- 
liminary objection  to  the  niaintenance  of  tliis  judgment  on 
the  ground  that  the  plaintiff  has  elected  by  the  form  of  his 
original  complaint  to  treat  the  sale  of  the  stocks  as  a  valid 
And  regular  sale,  and  assuming  its  validity  he  has  asked  to 
recover  from  defendants  Savm  &  Co.  only  the  amoimt  which 
they  received  from  such  sale.  The  present  form  of  the  action 
the  defendants  say  is  inconsiKtent  with  the  original,  for  the 
reason  that  the  cause  of  action  a«  now  set  up  is  based  upon 
the  alleged  illegal  character  of  the  sale  of  the  plaintiff's  stock 
and  the  consequent  liability  of  the  defendants  to  pay  him  the 
damage  he  has  thereby  suffered. 

The  plaintiff  at  the  time  of  the  commencement  of  the  action 
supposed  that  the  defendants  had  realized  enough  upon  the 
sale  of  the  other  stocks  to  repay  them  the  amount  of  the  call 
loan,  and  that  the  only  claim  they  made  upon  his  stock  was 
the  right  to  ap])ly  it  on  otlier  indebtedness.  He  also  sup- 
posed his  stock  had  sold  for  $9,000,  and  he  demanded  that 
sum  from  Savin  &  Co.     It  seems  he  was  mistaken  as  to  these 
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facts ;  the  other  stocks  did  not  realize  upon  their  sale  enough 
tq  pay  the  debt  due  defendants,  nor  did  his  stock  sell  for 
$9,000,  and  the  defendants  claimed  the  i-ight  to  hold  his  stock 
for  the  balance  of  the  call  loan  debt,  and  then  to  hold  what 
was  left  as  payment  on  account  towards  other  indebtedness  of 
Bogart  &  Co.  to  them.  The  plaintiff  was  also  ignorant  of  the 
fact  that  the  sale  of  the  stocks  was  made  without  notice  and 
in  violation  of  the  rules  of  the  stock  exchange.  As  the  plain- 
tiff commenced  his  action  in  ignorance  of  these  material  facts, 
he  ought  not  to  be  held  as  conclusively  ratifying  these  alleged 
illegal  sales,  simply  because  while  thus  ignorant  his  complaint 
proceeded  upon  the  ground  of  the  validity  of  such  sales  and 
asked  for  the  proceeds  arising  therefrom  so  far  as  his  own 
stock  was  concerned. 

When  lie  became  informed  of  the  facts,  after  the  action  had 
been  referred,  we  do  not  think  that  he  lost  his  right  to  repu- 
diate the  validity  of  the  sale  by  going  on  under  the  original 
complaint.  It  is  evident,  from  the  finding  of  the  referee,  that 
the  plaintiff  supposed  he  could  then,  and  under  the  original 
complaint,  prosecute  the  defendants  for  their  wrongful  and 
illegal  sales,  which  he  had  then  discovered,  and  to  that  end  he 
gave  evidence  of  the  rules  of  the  stock  exchange,  and  upon 
appeal  to  the  General  Term  the  plaintiff  still  entertained  such 
belief  and  claimed  such  right.  "When  the  courts  decided 
against  him  upon  that  view,  he  then  asked  for  an  amendment, 
and,  upon  payment  of  all  the  costs  incurred  by  all  the  defend- 
ants up  to  the  time  of  the  motion,  he  was  permitted  to 
amend  his  complaint.  Under  these  circumstances  we  are  of 
the  opinion  that  there  was  no  such  election,  with  knowl- 
edge of  all  the  facts  proved  in  this  case,  as  would  preclude 
the  plaintiff  from  insisting,  under  his  amended  complaint, 
upon  the  invalidity  of  the  sale  of  his  stock. 

"We  must  come,  therefore,  in  this  case  to  a  consideration  of 
its  merits. 

The  defendants  Savin  &  Co.  must  be  treated  as  hona 
fid^  pledgees  of  the  stock  as  a  portion  of  their  col- 
lateral security  for  the  payment  of   the  $50,000  call  loan. 
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Some  criticiBiu  was  made  upon  the  argument  based  upon  the 
fact  that  the  scrip  for  the  100  shares  of  Missouri  Pacific  had 
been  issued  in  tlie  name  of  tlie  plaintiff,  and  the  power  of 
attorney  to  transfer  tlie  same  was  a  detached  paper,  and  the 
plaintiff's  signature  thereon  was  not  acknowledged  by  plaintiff 
before  a  notary  pul)lic,  as  required  by  the  rules  of  tlie  stock 
exchange,  in  order  to  make  a  good  delivery  upon  a  sale  under 
those  rules.  This  fact  we  regard  as  wholly  inmiaterial  for  the 
purpose  of  charging  the  pledgees  with  notice  -of  any  defect  in 
the  title  to  the  scrip  on  the  part  of  the  sub-pledgors.  The 
power  of  attorney  was  full  and  complete  for  the  purpose  of 
transferring  the  right  to  the  pledgees  to  demand  of  the  rail- 
road company  a  transfer  of  the  scrip  upon  its  books  to  the 
pledgees.  A  failure  to  comply  with  some  rule  of  the  stock 
exchange,  in  order  to  constitute  a  good  delivery  of  the  stock 
under  the  rule,  has  no  significance  uj^on  the  question  of  the 
good  faith  of  the  pledgee,  and  constitutes  no  notice  to  him 
which  should  j^it  him  upon  inquiry  as  to  the  right  or  title  of 
the  pledgor. 

There  is  no  other  evidence  in  the  case  that  the  defendants 
Savin  &  Co.  were  not  bona  jide  pledgees,  and  we  must  hold 
that  they  were  such  with  all  the  rights  which  such  a  position 
gave  them.  It  would  appear  to  be  also  immaterial  whether 
the  loan  and  the  pledge  of  the  securities  were  made  under  the 
rules  of  the  stock  exchange  or  subject  to  the  ordinary  rules 
appertaining  to  a  pledge  as  collateral  security  for  a  loan  of 
money.  In  either  case  the  sale  was  in  violation  of  the  law 
upon  the  subject.  The  question  before  us  is  what  are  the 
rights  of  the  plaintiff  in  the  light  of  the  circumstances  above 
set  forth  ? 

When  the  pledge  was  made  to  them  the  defendants  were 
entitled  to  regard  Bogart  &  Co.  as  the  owners  of  all  the  stock 
which  was  pledged,  but  when  the  plaintiff  (being  in  fact  the 
owner  of  the  stock)  notified  the  defendants  of  his  rights  before 
any  sale  was  made  by  them,  the  plaintiff  then  stood,  with 
reference  to  that  stock,  as  a  simple  surety  for  the  payment  of 
the  loan  and  with  the  right  on  liis  part  to  compel  Savin  &  Co. 
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to  apply  the  proceeds  of  the  otlier  securities  held  by  them 
before  resorting  to  the  stock  owned  by  him.  {Farw^U  v. 
Importers\  etc.^  Nat,  Bank^  90  N.  Y.  483.)  The  right  of  prop- 
erty in  the  stock  did  not  pass  to  Bogart  &  Co.  by  the  deposit 
made  of  it  with  them  by  plaintiff  as  security,  and  of  course  it 
it  did  not  pass  to  Savin  &  Co.  by  reason  of  the  deposit  thereof 
by  Bogart  &  Co.  This  right  of  property  remained  with  the 
plaintiff,  subject  to  the  lien  of  Bogart  &  Co.,  and  after  their 
pledge  to  defendants,  subject  to  defendants'  lien  also.  (  Wheeler 
V.  Newhoxdd,  16  N.  Y.  392,  398.) 

This  action  is  in  effect  an  action  to  recover  damages  for  the 
conversion  of  the  100  shares  of  plaintiff's  stock.  After  his  notice 
to  defendants  of  his  ownership  of  that  stock,  the  plaintiff  had 
the  right  simply  to  demand  that  the  other  stock  for  which  his 
own  was  security,  should  be  sold  for  its  full  value.  He  stood 
in  no  such  position  with  regard  to  the  other  stock,  of  which  he 
was  not  the  owner,  as  would  entitle  him  to  complain  that  it 
had  not  been  sold  in  accordance  with  the  stock  exchange 
rules,  so  long  as  it  was  in  fact  sold  for  its  full  value  on  the 
day  of  its  sale.  If  the  rules  had  been  observed  the  stock 
might  even  then  have  been  sold  on  that  day  and  at  that  place. 
So  long  as  it  was  in  fact  sold  for  its  full  value  the  plaintiff 
cannot  complain. 

There  is  no  finding  and  no  proof  that  this  stock  was  not  so 
sold. 

So  far  as  appears  the  only  difference  between  the  sale  that 
actually  took  place  and  that  which  might  have  taken  place  if 
the  stock  had  been  sold  "  under  the  rule,"  is  that  in  the  latt<5r 
case  the  sale  would  have  been  made  by  one  of  the  officers  of 
the  exchange  at  a  certain  hour  of  the  day  and  at  pul)lic  auction. 

The  price  actually  received  was  as  higli  as  the  price  of  any 
stock  of  that  kind  reached  that  day  ;  at  least  there  is  no  evi- 
dence that  it  was  not,  and  it  would  appear  that  the  price 
actually  received  for  the  stock  was  its  market  value  at  that 
time.  This  was  all  that  the  plaintiff  could  require  in  regard 
to  stock  which  he  never  owned  or  had  poss&ssion  of. 

If  the  defendants,  by  reason  of  the  violation  of  the  stock 
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exchange  rule,  laid  tlieinselves  open  to  a  charge  of  pon  version 
as  in  favor  of  Bogart  &  Co.  or  their  assignee,  with  reference 
to  the  stock  owned  by  them,  such  cause  of  action  was  a  matter 
of  no  legal  interest  to  plaintiff  so  long  as  that  stocl^  then  sold 
for  its  full  value,  and  he  could  not,  at  any  rate  in  such  an 
action  aefthe  one  he  has  brought,  insist  upon  charging  Savin 
&  Co.  with  the  highest  price  of  stock  which  he  never  owned, 
as  he  now  claims  is  his  right.  AVliatever  cause  of  action 
Bogart  ife  Co.  might  have  for  an  illegal  sale  belongs  to  them 
and  cannot  be  set  up  by  j)laintitf  as  an  affirmative  claim  on  his 
part.  .  {Gillespie  v.  Torrance,  25  N.  Y.  3(K).) 

In  regard  to  the  stock  owned  by  plaintiff,  however,  he  had 
the  right,  by  reason  of  liis  ownership  and  because  of  the  wrong- 
ful act  of  Bogart  &  Co.  in  pledging  such  stock,  to  insist  that 
the  defendants  Savin  &  Co.  should  abide  by  their  contract  of 
pledge,  and  that  they  should  sell  his  stock  in  strict  accordance 
with  the  law,  and  in  case  of  a  violation  of  duty  on  the  part  of 
defendants  which  resulted  in  an  illegal  sale  of  the  plaintiff's 
stock,  he  had  the  right  to  (;om})lain  of  such  violation  and  to 
sue  to  recover  d  .mages  therefor. 

The  plaintiff  in  fact  was  not  indebted  to  Bogart  &  Co. 
when  they  unlawfully  pledged  his  stock,  and  they  had  no 
right  as  against  plaintiff  to  claim  or  take  possession  of  his 
stock  from  the  hands  of  Savin  &  Co.  The  latter  had  their 
lien  on  it  as  security,  and  subject  to  that  lien  the  plaintiff  was 
the  owner.  The  defendants  Savin  (fe  Co.  having  violated  the 
law  in  selling  tlie  stock  as  they  did,  without  notice  to  their 
original  pledgors  or  their  assignee,  the  plaintiff,  by  reason  of 
his  owniershi])  of  the  stock,  could  thereafter  treat  such  sale  as  a 
conversion,  and  after  the  proceeds  of  the  sale  of  the  other 
stock  were  applied  towards  tlie  payment  of  the  debt  of  Bogart 
&  Co.  to  defendants,  the  ])laintiff  had  the  right  to  claim  the 
liighest  price  which  his  stock  reached  within  a  reasonable  time 
after  its  illegal  sale  by  defendants  (  Wrujht  v.  Banl\  etc., 
110  N.  Y.  2;^  7),  and  from  that  sum  should  be  deducted  the 
balance  of  the  debt  due  from  Bogart  &  Co.  to  Savin  &  Co. 
I  should  say  that  in  general   the  time  elapsing  between  the 
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14:tli  of  May  and  the  21st  of  the  following  June  was  much 
more  than  a  reasonable  time  in  which  to  purchase  back  stock 
of  this  kind  when  it  had  been  illegally  sold,  but  the  fact 
appears  tli^t  the  plaintiff  was  not  aware  of  such  sale  until 
about  near  the  latter  date,  and  in  such  case  the  time  allowed  to 
take  the  higliest  price  is  of  course  not  unreasonable. 

The  defendants  cite  the  case  of  Thompson  v.  St  Nicliolas 
Natl,  Bank  (113  N.  T.  325)  as  conclusive  hi  their  favor  and 
as  showing  entire  absence  of  all  liability  on  their  part  to  plain- 
tiff. I  do  not  think  the  case  is  in  point.  The  pledgee  had 
by  the  contract  in  question  in  that  case  full  power  to  sell  at 
public  or  private  sale  and  witliout  notice,  and  power  to  apply 
tlie  proceeds  in  payment  of  the  indebtedness  for  which  the 
pledge  was  security.  This  right  was  not  affected  by  notice 
from  the  original  plaintiff  that  he  owned  the  bonds,  and  he 
had  no  right  to  forbid  defendant  to  part  with  the  stock  in  the 
manner  which  it  was  authorized  to  do  by  its  contract  with  the 
])ledgor.  The  defendant  did  sell  in  a  valid  manner  in  the 
Thomjyson  case,  while  in  tins  case  the  defendants  sold  in  an 
illegal  manner  and  were  thus  techieally  guilty  of  a  conversion. 
We  may  assume  here  that  the  ])l€'iintiff  in  the  Thompson'  case 
obtained  no  right  bv  his  notice  to  the  defendant  to  insist  that 
it  should  only  sell  after  notice  to  him.  The  defendant  was  a 
hona  fide  pledgee  for  value  of  theborids,  and  at  the  time  when 
the  loan  was  ma^le  and  the  bonds  pledged,  the  contract  was 
made  providing  for  a  sale  without  notice  and  at  private  sale 
or  by  auction.  This  privilege  was  part  of  tlie  security,  and 
the  plaintiff  could  not  by  any  notice  imi)air  that  security  or 
alter  the  right  which  defendant  had  obtained  by  its  contract 
made  at  the  time  when  the  loan  was  effected  and  the  secur- 
ities pledged.  But  the  fact  that  the  defendant  in  that  case 
had  the  right  originally  under  its  contract  to  make  and  did 
make  a  valid  sale  v\'ithout  notice  to  the  plaintiff  thei-ein,  fur- 
nishes no  ground  for  permitting  the  defendants  here  to  make 
an  illegal  sale  of  the  plaintiff's  stock  without  responding  in 
damages  to  him  on  account  of  such  illegal  act.  The  illegal 
sale  by  these  defendants  consists  (aside  from  the  question  of  a 
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lack  of  a  proper  demand  of  payment  on  Bogart  &  Co.,  or 
their  assignee)  in  an  omission  of  any  notice  of  sale  to 
J^ogart  &  Co.,  or  their  assignee,  and  also  of  a  sale  in 
violation  of  the  rules  of  the  stock  exchange.  And  the 
])laintifE  by  reason  of  his  ownership  can  take  advantage  of 
that  violation  of  law  on  the  part  of  the  defendants  and  sue 
for  this  conversion  of  his  stock.  The  Thompson  case  was  not 
decided  in  favor  of  the  defendant  bank  while  assuming  that 
it  had  sold  the  bonds  in  violation  of  the  rights  of  Capron  and 
Merriam,  their  pledgors.  On  the  contrary,  the  reasoning  of 
the  case  shows  it  was  assumed  tlie  sale  had  been  properly 
made  so  far  as  their  ri^its  were  concerned.  And  tlierein  lies 
the  important  difference  in  the  facts  in  the  two  cases.  In  the 
Thomimm  case  the  sale  Avas  proper  and  in  this  case  it  was  not. 

The  deduction  of  the  balance  of  tlie  indebtedness  of  Bogart 
<fe  Co.  to  defendants  Savin  &  Co.,  from  the  price  allowed  for 
plaintiff's  stock,  is  proper  because  the  stock  was  originally 
pledged  for  tliat  debt,  and*although  the  defendants  by  their 
mode  of  sale  were  guilty  of  a  technical  conversion  of  the  stock 
to  their  own  use,  yet  the  result  of  such  conversion  resolves 
itself  into  a  question  of  damage ;  what  damages  has  the  plain- 
tiff suffered  by  reason  of  this  conversion  ?  And,  we  think, 
ujx)n  that  question  it  is  proper  to  deduct  M'hat  remains  of  the 
debt  for  which  the  plaintiff's  stock  originally  stood  as  security, 
from  the  highest  amount  for  which  the  stock  sold  within  a 
reasonable  time  after  its  conversion.  (  WrUjht  v.  Bank  of 
Metropolians  110  X.  Y.,  svppa^  and  cases  cited;  3thio?*  v. 
Jieveriflge^  decided  at  this  term.) 

As  to  the  defendant  AV heeler,  the  assignee  of  Bogart  &  Co., 
we  think  he  has  no  cause  of  complaint  in  this  case.  The 
judgment  bars  him  of  all  right  to  tlie  stock  in  question  or  to 
any  portion  of  the  proceeds  thereof.  After  Bogart  &  Co. 
ceased  to  be  creditors  of  the  plaintiff,  neither  they  nor  their 
assignee  had  any  further  interest  in  this  stock.  The  referee 
finds  that  plaintiff  was  not  equitably  indebted  to  Bogart  &  Co. 
in  any  sum  whatever  after  the  8th  day  of  May,  1884.  They 
were  not  in  fact  creditors  after  that  date. 
SiOKELs — YoL.  XCYI.        42 
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The  judgment  should  be  affirmed  as  against  all  appellants, 
without  costs  in  this  court  in  favor  of  any  one. 
All  concur. 
Judgment  a^Hrmed. 


The  People  ex  rel.  Benjamin  W.  Wooster,  Respondent,  v. 
Edward  A.  Maker,  Mayor,  etc..  Appellant. 

While  a  mandamus  against  a  public  officer  or  municipality  is  a  proper 
remedy  to  compel  the  performance  of  a  ministerial  duty,  phiinly  pre- 
scribed, and  that  remedy  may  be  invoked  in  behalf  of  any  person  inter- 
ested in  its  performance,  in  case  of  failure  io  perform  the  duty,  where 
the  officer  or  l)ody  is  clothed  with  a  discretion  either  to  do  or  omit  to  do 
the  net,  a  mandamus  can  only  issue  to  compel  a  decision,  in  case  of 
refusal  to  decide,  and  where  a  decision  has  been  made  the  court  cannot, 
on  mandamus,  review  the  decision  or  compel  one  the  other  way. 

It  seems,  the  authorities  of  a  city  cannot  legalize  an  obstruction  of  a  city 
street  so  as  to  bar  the  public  right,  and  a  building  projecting  into  a 
street,  although  originally  built  withnhe  consent  of  the  city,  is  an 
unlawful  obstruction  and  a  public  nuisjince,  and  the  user,  although  long 
continued,  is  no  obstacle  to  proceedings  for  its  removal. 

Under  the  provision  of  the  charter  of  the  city  of  Alban,v  (^  11,  tit.  13, 
chap.  298,  Laws  of  1883).  as  amended  In  1888  (Chap.  398,  Laws  of  1888), 
requiring  the  city  engineer,  where  a  building  projects  into  the  street, 
"upon  the  receijrt  of  written  directions  from  the  mayor,"  to  take  sum- 
jmary  proceedings  for  the  removal  thereOs  a  discretion  is  given  to  the 
mayor  to  determine  in  any  given  case  whether  or  not  such  proceedings 
shall  be  instituted. 

Accordingly  Md,  that  the  (tourt  had  no  power  to  compel  the  mayor  by 
mandamus  to  initiate  such  proceedings  by  giving  tlie  prescribed  notice 
to  the  engiiieer-,  and  that  the  discretion  of  the  mayor  in  this  respect 
was  not  affected  by  a  resolution  of  tiie  common  council  re<iuesting  him 
to  take  proceedings  for  the  removal  of  the  obstruction. 

It  seems,  the  common  council,  as  commissioners  of  highways,  might  insti- 
tute proceedings  appertaining  to  their  functions  as  such,  for  the  removal 
of  the  obstruction. 

(Argued  February  ft,  1898;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  made  July  2,  1892, 
"which  affirmed  an  order  directinc^  the  issuance  of  a  peremp- 
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tory  writ  of  inandamiis  which  required  defendant,  as  mayor 
of  the  city  of  Albany,  to  send  written  directions  to  the  city 
engineer  of  the  city  of  Albany  to  send  written  notice  to  the 
owner  or  person  who  erected  or  is  now  maintaining  said  porch 
or  building  as  aforesaid,  within  ten  days  after  receipt  of  said 
notice  to  remove  tlie  said  building  or  porch,  as  afoi^esaid,  to 
the  range  of  the  street  laid  down  by  the  city  engineer,  under 
and  pursuant  to  the  provisions  of  section  11  of  title  13  of 
chapter  298,  Laws  of  1883,  as  amended  by  section  10  of  title 
13  of  chapter  398,  Laws  of  1888. 

The  facts,  so  far  as  material,  are  stated  in  tlie  oijinion. 

Matthew  Ilale  for  appellant.  The  statute  under  which  tlie 
mandamus  was  granted  imposes  no  duty  upon  the  mayor  to 
give  written  directions  to  the  city  engineer.  Tliis  is  a  matter 
within  his  discretion,  and  no  mandamus  lies  to  compel  its  per- 
formance. {Iloicland  v.  Eldrldge^  43  X.  Y.  457,  4f)l  ; 
Peopls  ex  rel.  v.  YU,  of  Sarafofja Sjyy^higs,  54TIun,  10,  20,  "IX. ; 
People  ex  rel.  v.  Grant^  58  id.  455  ;  People  ex  rel,  v.  Granty 
126  N.  Y.  473,  482 ;  People  v.  Chapln,  103  id.  G35  ;  104  id. 
96  ;  People  v.  Barnes,  114  id.  317,  326  ;  NolAe  v.  F.  It.  7?. 
Co.,  147  U.  S.  165,  171 ;  Cogswell  v.  X.  Y.,  N.  IL  c&  //.  7?. 
Co.,  105  N.  Y.  319;  2  Dillon  on  Mun.  Corp.  §  639.)  The 
peremptory  writ  should  have  been  refused,  because  the  term 
of  office  of  the  defendant  had  expired,  and  he  was  no  longer 
mayor,  and  had  no  power  to  execute  the  writ  at  the  time  of 
the  trial.  (People  v.  Sujjrn.,  12  Barb.  217;  PeopU  v.  Reur* 
dmi,  49  Ilun,  425 ;  Secretary  v.  McGarrahan,  9  Wall.  298 ; 
U.  S.  v.  Boutwell,  17  id.  604  ;  People  v.  Exelne  Comrms* 
^loners,  7  Abb.  Pr.  34  ;  People  v.  Board  of  Education^  33 
N.  Y.  S.  R.  30.)  Upon  the  merits  and  irrespective  of  the 
points  above  suggested,  the  judgment  appealed  from  was 
erroneous.  {Uline  v.  X.  Y.  C.  cfe  //.  12.  li.  P.  Co.,  101  X. 
Y.  98, 107 ;  Conkllng  v.  X.  F.,  O.  c&  W.  11.  Co.,  102  id.  107 ; 
Rauenstein  v.  X.  Y,  L.  iSb  W.  R.  Co.,  136  id.  528;  lloeij 
V.  Gilroy,  129  id.  132;  Woodruff  \.  Paddoch,  56  Hun,  228, 
291,  292;  130  N.  Y.  618  ;  Ludlow  \.  Osicego,  25  Hun,  260.) 
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Franklin  M.  Danaher  for  respondent.  The  relator  was 
entitled  to  a  peremptory  writ  of  mandamus  as  a  matter  of 
riglit.  {People  ex  rel,  v.  Canal  Appraisers^  73  N.  Y.  443 ; 
§  10,  chap.  298,  Laws  of  1883 ;  chap.  398,  Laws  of  1888.)  An 
appeal  will  not  lie  to  the  Court  of  Appeals  from  a  judgment 
of  the  Supreme  Court  awarding  a  mandamus,  because  the 
granting  or  refusal  of  the  writ  was  in  the  discretion  of  that 
court,  and  it  not  appearing  that  that  discretion  has  been 
abused,  this  court  will  not  interfere  to  review  the  proceedings. 
{People  ex  rel.  v.  Jerolomany  139  N.  Y.  14;  In  re  Dederick^ 
77  id.  595 ;  In  re  Sage^  70  id.  223 ;  People  ex  rel.  v.  Ferris^ 
76  id.  326  ;  People  ex  rel.  v,  Campbell^  72  id.  497 ;  People  ex 
rel.  V.  Board  of  Police^  107  id.  239.)  Any  projection  that 
interferes  with  the  public  right  to  use  the  street  to  its  entire 
width,  including  sidewalks,  is  an  obstruction  and  a  public  nui- 
sance. {Flynn  v.  Taylor^  127  N.  Y.  596 ;  Cohen  v.  Mayor^ 
113  id.  535;  People  v.  Thompson^  98  id.  6  ;  Callanan  v.  GiU 
m<i)%,  107  id.  365  ;  Clifford  v.  Dam,  81  id.  56 ;  20  Abb.  [N. 
C]  387 ;  2  Gray,  265,  270 ;  107  Mass.  234 ;  Hume  v.  Mayor, 
74  N.  Y.  264  ;  ^ Story  Case,  90  id.  124 ;  38  How.  67 ;  51  K. 
Y.  Super.  Ct.  1 ;  Penal  Code,  §§  385,  387;  15  Abb.  [N.  C] 
250  ;  18  id.  124 ;  59  How.  277,  333 ;  12  Abb.  [X.  C]  124  ;  52 
X.  Y.  Super.  Ct.  463  ;  5  X.  Y.  Supp.  580 ;  14  X.  T.  506, 524 ; 
28  id.  396.)  The  permission  given  by  the  city  of  Albany  to 
the  trustees  of  the  Albany  Female  Academy  to  erect  the 
porch  or  portico  of  their  building  twelve  feet  beyond  the 
i-auge  of  the  west  side  of  Xorth  Pearl  street,  was  ultra  vires 
And  absolutely  null  and  void,  and  gave  the  academy  no  rights 
in  the  street.  (.•?.  F.  0.  Asylum  v.  City  of  Troy,  76  X.  Y. 
108 ;  Story  Ca^e,  90  id.  112 ;  Mahady  Case,  91  id.  148  ;  Lahr 
Case,  104  id.  268,  292  ;  Cohen  v.  Mayor,  113  id.  532 ;  Ahen- 
droth  Case,  122  id.  1 ;  Reining  Case,  12S  id.  157  ;  Ilv^gh^s 
Case,  130  id.  14 ;  Eyerer  Case,  Id.  112 ;  In  re  Buffalo, 
131  id.  293,  at  298,  299  ;  Williams  Case,  126  id.  96 ;  People 
^x  rel.  V.  Thompson,  98  id.  11 ;  Milhau  v.  Sharp,  27  id.  611 ; 
Williams  V.  iY.  Y.  C.  cfc  //.  li.  7?.  Co.,  16  id.  97  ;  M.  E.  Co. 
V.  Newton,  4  X.  Y.  Supp.  593 ;  2  Dillon  on  Mun.  Corp.  §  660.) 
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The  academy  having  been  put  into  possession  of  the  land 
under  a  written  license  from  the  city  which  asserted  the  pnl> 
Kc  title,  is  estopped  and  precluded  from  questioning  the  city 
title  in  an  action  to  recover  possession  of  the  same.  {Den-- 
ning  v.  Boome,  6  Wend.  656 ;  Bedlow  v.  N.  Y.  F.  D.  D. 
Co.,  112  K  Y.  285;  Washb.  on  Keal  Prop.  482;  Good^  v. 
Gaines,  145  U.  S.  141.)  The  license  was  revocable  and  was- 
rescinded  in  1889,  and  no  equitable  estoppel  arises  because  of 
acts  done  or  money  expended  under  it.  ( White  v.  M,  R,  Co,, 
139  N.  Y.  19.)  Neither  limitations  nor  adverse  possession 
runs  against  the  public  in  this  matter.  The  time  of  occu- 
pancy gave  no  rights  to  the  academy  in  the  street.  The  public 
easement  was  not  extinguished  by  adverse  possession,  nor  was. 
the  authority  of  the  public  officers  to  remove  or  abate  it. 
{Bedhw  V.  ]S\  r.  C  B.  B.  Co.,  112  N.  Y.  265 ;  S.  F.  O. 
Asylum  v.  City  of  Troy,  76  id.  108 ;  Driggs  v.  PhiUips,, 
103  id.  82 ;  Bliss  v.  Johnson,  94  id.  241 ;  Galway  v.  M.  K 
B.  B.  Co.,  128  id.  144 ;  Pappenheim  v.  M.  E.  B.  B.  Co,,-  Id. 
436.)  Relator's  public  rights  in  the  streets  which  are  co-ex- 
tensive with  the  exterior  bounds  thereof,  as  seen,  irrespective- 
of  any  question  of  title,  have  been  diminished  by  tlie  porclu 
{Cohen  v.  Mayor,  113  N.  Y.  535  ;  Driggs  v.  Phillips,  103  id. 
82  i  Kellog  v.  Thompson,  m  id.  88  ;  Clifford  v.  Dam,  81  id. 
56 ;  Bliss  v.  Johnson,  94  id.  235,  241 ;  Craig  v.  Bochestet*, 
37  id.  411 ;  Com.  v.  BladrdeU,  107  Mass.  234 ;  Ift/de  v.  Mid- 
dlesex, 2  Gray,  270 ;  Wood  on  Nuisances  [2d  ed.],  §  250 ;  113 
N.  Y.  535 ;  33  Hun,  301 ;  Flynn  v.  Taylor,  127  K  Y.  596.) 
Relator's  private  property  rights  in  and  to  North  Pearl  street 
have  been  curtailed  by  the  academy  porch.  {Flynn  v.  Tay- 
lor, 127  K  Y.  596;  Callanan  v.  Gilman,  107  id.  370; 
Western  v.  McDennott,  L.  R.  [1  Ch.  Div.]  499 ;  Wood  on 
Nuisances,  §§  777,  780.)  The  mayor  had  no  discretion  in  the 
premises ;  his  power  was  statutory  and  his  duty  peremptory, 
and  he  violated  both  when  he  refused  to  act  (1)  of  his  own 
vohtion  upon  proof  that  the  portico  projected  beyond  the 
range  of  the  street ;  (2)  when  ordered  so  to  do  by  a  law  of  the 
city  of  Albany ;  (3)  on  demand  of  relator.     The  power  to  da 
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and  act  makes  it  the  duty  of  the  officer  to  execute  the  power, 
and  where  he  refuses  to  act  mandamus  will  compel  him  to ; 
though  the  language  used  in  the  statute  is  permissive,  the 
duty  is  peremptory.     {Minor*  v.  3f.  Bank,  1  Pet.  46 ;  Citt/ 
of  Oalena  v.  J.my,  5  Wall.  705  ;    Wright  v.  Evan%^  2  Abb. 
Pr.  [N.  S.]   308 ;  Lord  Maivrier  v.   Johmon,  L.  R.  [1  Ch. 
Div.]   673  ;  Western  v.  McDer^m^it,  Id.  499,  502  ;  Stevens  v. 
GourUtj,  7  C.  B.   [N.    S.]    112;    Olmsted  v.  McNaU,  7 
Blackf.  387,  388;   King  v.    Gregory,  5  Bar.  <fe    Ad.   555; 
Watson  V.  Cotton,  5  C.  B.  51 ;  Bank  v.  Supervisors,  138  N. 
Y.  95 ;  High  on  Mand.  §  416 ;  People  v.  Halsey,  37  X.  Y. 
348 ;  Tlart  v.  Mayor,  etc.,  9  Wend.  570  (n) ;  Milhau  v.  Sharp^ 
27  N.  Y.   612;    People  ex  rel.  v.  Supervisars,  56  id.  252; 
People  V.  Collins,  19  Wend.  56,  65 ;  Groat  v.  Moak,  94  N. 
Y.  128,  129;  People  ex  rel.  v.  i><^7^'y,  37  Hun,  461.)     If  it 
should  happen  that  the  court  decides  that  the  mayor  has  dis- 
cretionary power  in  the   premises,  mandamus  will  issue  to 
compel  the  exercise  of  official  discretion,  especially  where  the 
discretion  is  abused  and  made  to  work  injustice,  or  where  the 
officer  appears  to  be  acting  in  bad  faith.    (14  Am.  &  Eng.  Ency. 
of  Law,  98,  99,  166  ;  Merrill  on  Mandamus,  §§  37,  38-41.) 
The  action  does  not  abate  by  the  expiration  of  Maher's  term 
of  office ;  the  writ,  if  issued,  runs  to  his   successors  notwith- 
standing.    The  fact  that  Malier's  term  of  office  has  expired, 
not  having  been  pleaded,  is  not  before  the  court.     {Styl^es  v. 
Fuller,  101  N.  Y.  622;  Thompson  v.  U,  S,  103  U.  S.  480, 
485 ;  People  v.  Chmnpion,  16  Johns.  61 ;  People  v.  Collins, 
19  Wend.  56 ;  Higli  on  Ex.  Rem.  §  38  ;  People  v.  Suprs,,  8 
N.  Y.  330 ;  County  Commissi^oti^r  v.  Sellew,  99  U.  S.  624, 
628;  State  v.  Warner,  55  Wis.  271 ;  State  v.  Pickett,  7  Lea, 
709 ;  People  v.  Treas,,  37  Mich.  351 ;  Maddox  v.  Grahmn,  2 
Mete.  56 ;  Peojyle  v.  Supervisors,  100  111.   332 ;  Soutim  v. 
Cify  of  Madison,  15  Wis.  30,  31 ;  Pegrain  v.  Comrs.^^  N, 
C.  114;    Uardie  v.   GihU,  50  Miss.  604.)     The  word^aa*' 
between  Maher's  name  and  the  title  of  the  office  would  be 
surplusage  and  unnecessary,  and  is  no  part  of  the  title  of  the 
action ;  its  absence  does  not  indicate  a  personal  action  against 
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Maker.  Wliere  tlie  writ  describes  and  avers  tlie  repi-esenta- 
tive  character  of  the  jiei'son  the  word  '*  a«  "  is  not  a  part  of 
tlie  title.  {Thomj}so7i  v.  U.  S,,  108  V.  8.  480-485  ;  City  v. 
Kinmy,  9  id.  ^2S\  Tsiichfii^U  v.  Hunt,  104  X.  Y.  550.) 
Chapter  311,  Laws  1801,  entitled ''An  act  to  amend  the 
Revised  Statutes  in  i*e8])ect  to  highwavs/'  is  not  applicable. 
(Jn  re  Lexington  Ave.,  29  Hun,  305  ;  92  X.  Y.  629 ;  In  re 
Woohtey,  95  id.  141  ;  Jn  re  3layor,  84  II un,  445;  Cook  v. 
Harris,  61  N.  Y.  455 ;  Driggs  v.  PhillipH,  108  id.  77 ;  WaU 
Jeer  V.  Cajnoood,  31  id.  51  ;  S.  V,  O,  Asylum  \\  City  of  Troy ^ 
76  id.  114.)  Defendant's  exceptions  to  the  findings  of  fact 
present  no  questions  reviewable  by  this  cwurt.  The  findings 
he  excepted  to  are  supported  by  the  evidence  ;  the  refusal  to 
iind  an  abandonment  is  not  error,  l>ecause  it  has  no  pretense 
of  any  proof  to  support  it.  [Bedloio  v.  /'.  7).  7>.  (\k^  112  N. 
Y.  263  ;  Ilannigan  v.  AUen,  127  id.  689  ;  Wetniorev,  Bruce, 
118  id.  820;  71  id.  137;  79  id.  224;  109  id.  316,  526.) 
Defendant's  exceptions  to  the  admission  of  evidence  present 
no  revereible  errore.  {Lerchs  v.  Braslier,  104  N.  Y.  161 ; 
Kam  v.  X  Y.  C.  li,  li.  Co.,  125  id.  1S7.) 

Andrews,  Ch.  J;  This  is  a  pnx*eeding  by  mandamus,  and 
the  judgment  from  which  the  appeal  is  taken  directs  the  mayor 
of  the  city  of  Albany  to  give  written  directions  to  the  city 
engineer  to  notify  the  owner  of  the  building  on  Pearl  street 
known  as  the  Albany  Female  Academy  to  remove  the  porch 
of  the  building,  which  tlie  judgment  finds  projects  thirteen 
feet  and  four  inches  into  Pearl  street,  within  ten  days  after 
receipt  of  the  notice,  pursuant  to  the  provisions  of  section  10, 
title  13  of  chapter  298  of  the  Laws  of  1888,  as  amended  by 
chapter  898  of  the  Laws  of  1888. 

The  question  whether  the  porch  projected  into  the  street 
and  the  extent  of  the  alleged  encroachment  was  litigated  on 
the  trial.  If  the  affirmance  of  the  judgment  depended  on  the 
question  whether  in  fact  the  alleged  encroachment  existed,  we 
Bhould  have  no  difficulty.  Upon  the  facts  found  and  proved 
there  can  be  no  reasonable  doubt  that  the  ])orch  is  an  unlaw- 
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ful  obstruction  in  the  street  and  a  public  nuisance.  Although 
originally  built  with  the  consent  ot  the  city,  the  municipality 
could  not  legalize  the  structure  so  as  to  bar  the  public  right, 
and  the  user,  though  long  continued,  is  no  obstacle  to  pro- 
ceedings for  its  removal.  All  tl;e  remedies,  public  and  pri- 
vate, for  the  abatertient  of  encroachments  in  highways  or  pul)- 
lic  streets,  are  open  and  unaffected  by  the  colorable  authority 
under  which  the  porch  was  erected,  or  by  acquiescence 
in  the  unlawful  user.  {St,  Vuicenfs  Orphan  Asylum  v. 
City  of  Troy,  76  N.  Y.  108,  and  cases  cited.)  But  the 
^estion  here  is  whether,  under  the  provision  of  the  city 
charter  referred  to  in  the  judgment,  the  mayor  of  the  city  may 
be  compelled,  under  the  coercion  of  a  writ  of  mandamus,  to 
direct  the  city  engineer  to  give  the  notice  therein  specified. 
When  such  direction  is  given  by  the  mayor,  either  voluntarily 
or  by  compulsion,  the  duty  imposed  on  the  city  engineer  is 
mandatory  and  imperative.  Upon  receiving  such  direction  he 
must  give  the  notice  of  ten  days  to  the  owner,  and  jf  the 
owner  neglects  or  refuses  to  comply  with  the  notice,  he  must 
then  cause  such  removal  to  be  made,  in  the  first  instance  at 
the  expense  of  the  city,  to  be  reimbursed  by  an  assessment  on 
the  property  of  the  owner.  The  city  engineer  would  have  no 
discretion,  but  would  be  bound  to  act  in  accordance  with  the 
peremptory  direction  of  the  statute.  Is  the  authority  given  to 
the  mayor  to  initiate  these  summary  proceedings,  by  directing 
the  city  engineer  to  give  notice  to  the  property  owner,  also  a 
mandatory  duty,  or  was  it  the  intention  of  the  charter  to  leave 
it  to  his  judgment  and  discretion  whether  this  method  of 
enforcing  the  public  right  should  be  pui*sued  ?  The  right  to 
proceed  against  the  mayor  by  mandamus  depends  upon  the 
answer  to  this  question.  There  is  no  dispute  as  to  the  rule  of 
law  that  a  mandamus  against  a  public  officer,  or  a  municipality, 
is  a  proper  remedy  to  compel  the  performance  of  a  ministerial 
duty  plainly  prescribed,  and  may  be  invoked  in  behalf  of  any 
party  interested  in  its  performance,  on  the  failure  of  the  officer 
or  public  body  to  do  the  act  or  thing  required.  But  where  the 
officer  or  body  is  clothed  with  a  discretion,  and  it  may  do  or 
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omit  to  do  the  act  or  thing  according  to  the  judgment  of  the 
per^n  or  body  authorized  to  act,  then  a  mandamus  can  only 
isBue  to  compel  a  decision,  in  case  of  a  refusal  to  decide,  and 
when  a  decision  is  made  the  remedy  by  mandamus  ends.  The 
court  cannot  on  mandamus  review  the  decision  made,  op  com- 
pel a  decision  the  other  way,  because  the  court  may  disagree 
as  to  the  justice  or  propriety  of  tlie  conclusion  reached. 
The  broad  distinction  is  between  duties  mandatory  and 
peremptory  and  those  involving  discretion  and  judgment. 
In  the  one  case  the  public  agent  cannot  refuse  to  act,  or 
to  do  the  thing  required,  and  in  the  other  the  court  is 
not*  permitted  to  substitute  its  judgment  for  that  of  the 
officer  or  body  clothed  by  the  law  with  the  power  to  decide. 
There  is  sometimes  difficulty  in  determining  whether  a  duty 
is  peremptory  or  discretionary.  I-,auguage  permissory  in  form 
is  sometimes  construed  as  imperative  in  meaning.  It  is  not 
infrequent  that  a  statute  declares  that  it  shall  be  lawful  for  au 
officer  or  body  to  do  this  or  that,  or  that  this  or  that  thing  may 
be  done,  using  language  which  in  ordinary  acceptation  imports 
permission,  and  not  command,  and  in  many  such  cases  the 
duty  is  held  to  be  imperative.  It  is  a  question  of  the  real 
meaning  of  the  lefgislature  to  be  ascertained  from  a  considera- 
tion of  the  nature  of  the  autliority,  the  character  of  the  public 
agency,  and  the  public  duty  involved.  For  example,  it  has  fre- 
quently been  held  that  where  authority  is  given  to  raise  money 
by  taxation  for  public  purposes  or  to  discharge  a  municipal 
obligation,  the  duty  to  exercise  the  authority  may  be  imperative, 
although  conferred  in  permissory  language.  On  the  other  hand, 
there  are  many  occasions  for  vesting  in  public  agencies  actual 
discretion  in  respect  to  the  exercise  of  powers  conferred, 
because  the  legislature  cannot  always  anticipate  the  circum- 
stances which  may  call  for  their  exercise,  or  which  may  require 
that  they  should  be  held  in  abeyance.  {Peoph  ex  rd,  v. 
Fa/irchiM^  67  N.  Y.  384 ;  People  ex  rel.  Hatmrhond  v.  Leon- 
ard^ 74  id.  443 ;  PeopU  ex  reL  Francis  v.  City  of  Troy^  78 
id.  63;  Dillon  on  Municipal  Corporations,  §  98;  High  on 
Extraordinary  Rem.  §g  24,  42.) 
SiOKELs— Vol.  XCVI.        43 
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In  tlie  light  of  tliese  familiar  principles  we  are  to  consider 
whether  the  mayor  of  Albany  had  a  discretion  to  refuse  to 
issue  the  direction  to  the  city  engineer,  which  the  judgment 
below  requires  him  to  give.  It  appears  by  reference  to  the 
charter  of  Albany  (Laws  of  1883,  chap.  298)  that  the  original 
section  relating  to  the  summary  removal  of  buildings  project- 
ing into  streets  is  one  of  the  sections  of  title  13,  entitled 
"  city  engineer  and  surveyor."  This  title  prescribes  the  dutiea 
of  that  officer,  and  the  section  as  originally  passed  contained 
no  reference  to  the  mayor,  and  conferred  upon  him  no  author- 
ity or  duty,  but  left  it  to  the  engineer  and  surveyor  on  his 
own  motion  to  institute  the  proceedings  (§  11).  Tliis  gen- 
eral and  unguarded  power  might  lead  to  very  grave  con- 
sequences, and  place  upon  the  city  onerous  responsibility. 
The  amendment  of  1888  (Chap.  398,  title  13,  §  10)  for  the 
first  time  made  the  mayor  a  necessary  party  to  aiiy  proceed- 
ings  instituted  for  the  summary  removal  of  buildings  standing 
upon  or  encroaching  on  the  streets.  The  amendment  pro- 
vided that  the  city  engineer  "  shall,  upon  the  receipt  of  written 
dii'ections  from  the  mayor,"  send  written  notice,  etc.  It  took 
from  the  city  engineer  the  power  to  institute  the  proceedings 
independently  of  the  mayor,  which  he  possessed  under  the 
original  section,  and  made  the  preliminary  direction  of  the 
mayor  essential  before  any  action  should  be  taken  by  the  sub- 
ordinate officer.  It  is,  we  think,  quite  manifest  from  the 
history  of  this  provision,  as  well  as  from  its  language,  that  it 
was  the  intention  of  the  legislature  to  confide  to  the  mayor 
the  determination  whether  summary  proceedings  under  that 
section  should  be  commenced  in  a  given  case.  There  was 
great  propriety  in  this.  The  city,  if  it  proceeded  to  tear  down 
buildings  under  this  section,  would  do  so  at  the  hazard  of 
being  able  to  justify  the  act  by  showing  that  the  encroach- 
ment in  fact  existed,  and  to  the  extent  of  such  interference. 
The  decision  of  the  mayor  would  not  bind  the  property  own- 
ers. The  owners  whose  buildings  were  threatened  with 
demolition,  might  upon  cause  shown  to  the  satisfaction  of  the 
court  procure  an  injunction.     But  they  would  not  be  bound 
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to  do  80,  but  might  await  the  trial  of  the  right  in  an  action 
for  damages.  The  city  had  other  remedies  by  ordinary  pro- 
cedure at  law  to  i-emove  the  obstruction,  in  pursuing  which  it 
would  incur  no  hazard.  It  seems  to  us  that  it  was  the  plain 
intention  of  the  section,  as  amended,  to  confide  to  the  judg- 
ment and  discretion  of  the  mayor  the  determination  of  the 
question  whether  proceedings  should  be  taken  under  this 
section  of  the  charter,  and  if  this  is  the  true  meaning  of  the 
statute,  the  court  had  no  power  by  mandamus  to  compel  him 
to  initiate  such  proceedings. 

We  think  the  situation  was  not  changed  by  the  resolution 
of  the  council  passed  April  15,  18S0.  That  resolution  was  in 
form  a  request  by  the  council  to  the  mayor  to  take  proceed- 
ings for  the  removal  of  the  porch  under  tlie  section  in  ques- 
tion. It  was  adopted  in  pui^suauce  of  the  report  of  the  law 
committee  of  the  council  previously  made,  in  which  report  it 
was  said :  "  The  passage  of  this  resolution  will,  however, 
operate  simply  as  a  recommendation  to  the  mayor,  with  whom 
the  matter  is  discretionary."  It  is  reasonable  to  suppose  from 
the  form  of  the  resolution  adopted  that  it  was  acted  upon  in 
this  view.  The  statute  left  the  matter  to  the  judgment  of  the 
mayory  and  the  council  could  not  change  the  character  of 
the  duty  imposed  and  make  that  mandatory  which  under  the 
statute  was  discretionary.  The  common  council  as  commis- 
sioners of  highways  might  institute  proceedings  appertaining 
to  their  functions  as  such,  but  the  power  to  change  the  statute 
was  not  among  them. 

These  views  lead  to  a  reversal  of  the  order  below.  Judg- 
ment of  Special  and  General  Terms  reversed  and  proceediugs 
dismissed,  with  costs  against  relator. 

All  concur. 

Judgment  reversed. 
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148  m\    Antoinette  L.  Milbank,  Individually,  etc.,  Eespondent,  v, 
l}Ji  Jjgj  Morgan  Jones,  Appellant. 

Under  a  general  denial  in  an  action  on  contract,  defendant  may  controvert 
by  evidence  anything  which  plaintiff  is  bound  to  prove  in  the  first 
instance  to  make  out  his  cause  of  action,  or  anything  he  is  permitted 
to  prove  for  that  purpose. 

When  in  such  an  action  plaintiff  is  permitted  to  prove  a  cause  of  action 
other  than  that  set  forth  in  the  complaint,  defendant  is  entitled  to  the 
benefit  of  any  defense  he  may  have  to  the  cause  of  action  established. 
The  pleadings  will  be  regarded  as  amended  so  as  to  conform  to  plaintiff's 
proof  on  the  one  hand  and  to  cover  any  proof  defendant  may  offer 
which  answers  or  defeats  the  case  made  against  him;  and  so,  defendant 
is  entitled  to  show  that  the  cause  of  action  was  satisfied,  extended  or 
modified  in  such  a  manner  as  to  defeat  any  right  of  action  upon  it. 

Plaintiff's  complaint  alleged  in  substance  the  receipt  by  defendant  of  $5,000 
to  be  held  in  trust  for  plaintiff,  the  trust  to  be  terminated  at  the  election  of 
the  latter  on  or  after  a  day  specified;  that  after  that  day  plaintiff  notified 
defendant  of  his  election  to  terminate  the  trust  and  demanded  the  money, 
which  defendant  refused  to  i)tiy.  The  answer  was  a  general  denial. 
Upon  the  trial  plaintiff  was  permitted  to  prove  an  agreement  by  which 
defendant  acknowledged  receipt  of  the  sum  specified,  which  he  agreed 
to  return  to  plaintiff  in  case  a  certain  resolution  of  the  common  council 
of  New  York  city  should  not  pass  and  take  effect  before  a  day  specified. 
Defendant  offered  to  prove  tliat  plaintiff,  subsequent  to  the  making  of  th& 
agreement,  extended  the  time  for  the  passage  of  the  resolution;  that  it 
was  passed  and  went  into  effect  on  the  day  specified;  that  defendant 
delivered  to  plaintiff  a  certified  copy  thereof,  and  that  the  latter  accepted 
it  as  performance.    Tliis  was  objected  to  and  excluded.    HMy  error. 

(Argued  January  80,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  March  6, 1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joseph  Fettretch  and  John  M.  Jones  for  appellant.  Defend- 
ant must,  under  a  geneml  denial,  be  permitted  to  controvert 
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by  evidence  eve^thing  which  the  plaintiff  is  bound,  in  the 
first  instance,  to  prove  to  make  ont  his  cause  of  action.  {Griffin 
V.  Z.  /.  jR.  Co.,  101  N.  Y.  354 ;  W/ieeler  v.  BiUings,  38  id. 
264.)  Defendant  was  entitled  to  defeat  the  plaintiff's  intestate's 
claim  by  showing  that  he  had  no  cause  of  action  at  the  time 
the  action  was  commenced.  {Gllman  v.  Gilman,  111  X.  Y. 
265  ;  Andrews  \.  Bond^  16  Barb.  633-64:1 ;  liaynorx,  TuneT" 
son,  46  id.  525;  Oreque  v.  Sears,  17  Hun,  125  ;  Benson  v. 
Hatch,  43  id.  146.)  Any  evidence  to  disprove  the  allegations 
of  the  complaint  was  competent  on  the  part  of  the  defendant 
in  denial  and  not  as  an  affirmative  defense.  {Dietrich  v. 
Dreuid,  43  Hun,  342 ;  IIMard  v.  Hanghian,  70  N.  Y.  59.) 
Tlie  plaintiff  having  given  proof  of  a  cause  of  action  not 
pleaded,  the  defendant  was  entitled  to  defeat  it  by  any  evi- 
dence which  he  had  under  his  control  irrespective  of  his 
answer.  {Arnohl  v.  Angell,  62  N.  Y.  512.)  Defendaiit  was 
entitled  to  go  to  the  jury  on  the  claim  of  the  defendant  that 
the  trust  had  been  terminated  by  the  plaintiff  on  July  10, 
1866.  {Laicrence  v.  Simons,  4  Barlx  354,  358,  359.)  It  is 
not  necessary  to  plead  that  the  contract  sued  upon,  whether  in 
writing  or  verbal,  was  against  public  policy  or  public  morals, 
but  the  defendant  may,  without  pleading  it,  raise  the  question, 
upon  the  suggestion  of  the  fact  of  tlie  real  character  of  the 
contract.  However  made  to  the  court,  the  court  should  take 
knowledge  of  it  and  permit  the  facts  to  be  proved,  and  eitlier 
dispose  of  it  by  direction  where  the  facts  are  undisputed,  or 
submit  the  question  to  the  jury,  where  it  is  one  of  fact, 
whether  or  not  the  contract  is  against  public  policy  and  public 
morals.  (Coj}j)eU  v.  IfaU,  7  Wall.  542  ;  Oscanyan  v.  Anns 
Co.,  103  U.  S.  261 ;  Lee  v.  Johnson,  116  id.  52 ;  Richardson 
V.  Baell,  77  Mich.  656 ;  Bottomly  v.  U.  S.,  1  Story,  135 ; 
Martin  v.  Wad^,  37  Cal.  174,  176  ;  Twist  v.  Child,  21  Wall. 
450,  452.)  It  matters  not  that  the  evidence  bringing  the  case 
within  the  rule  of  malum  in  se  required  the  defendant  to  give 
proof  of  frtcts  as  to  which  the  plaintiff  had  given  no  evidence, 
{O'Brien  v.  McCann,  58  N.  Y.  376 ;  NelUs  v.  CUrk,  20 
Wend.  24.) 
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Ira  Shqfer  and  William  IL  Hamilton '  for  respondent. 
That  the  present  plaintiff  was  properly  substituted,  and  has 
title  in  both  a  representative  and  an  individual  capacity,  was 
conclusively  determined  by  the  order  of  November  four- 
teenth, which  revived  and  continued  the  action.  No  new 
pleadings  were  necessary.  (Moore  v.  Hamilton^  44  N.  Y. 
672;  Smith  v.  Zal{7uA'i.  94  id.  519;  Gibson  v.  A.  P.  Barik^ 
98  id.  87  ;  Greenwood  v.  Marvin^  111  id.  423.)  The  decision 
of  the  Court  of  Appeals  is  the  law  of  this  case  on  all  other 
questions  raised  at  the  trial.  {Moore  v.  2[,  X,  Banh^  18  N. 
T.  Supp.  296 ;  Milhanlc  v.  Jones,  12T  N.  Y.  370 ;  Cmm  v. 
Rosenthal^  22  N.  Y.  Supp.  700.)  Illegality,  if  proved,  would 
constitute  no  defense.  {Kinsman  v.  Parkhust^  18  How.  Pr. 
289 ;  Brooks  v.  Marvin,  2  Wall.  81  ;  P.  Bank  v.  U,  Bank,  16 
id.  500 ;  U,  P.  R,  R.  Co.  v.  Durant,  96  U.  S.  579 ;  W,  U.  T. 
Co.  V.  U.  P.  R.  R.  Co.,  3  Fed.  Rep.  428 ;  Burk^  v.  Floody 
1  id.  548 ;  Wann  v.  XeUy,  5  id.  587 ;  ^Y.  M.  L.  Ins.  Co.  v. 
Elliot,  Id.  229.)  Neither  modification  of  contract  nor  waiver 
of  complete  i)erformance  can  be  shown  under  the  general 
denial.  {Lauiiz  v.  King,  93  Mo.  513 ;  Eiseman  v.  H.  Ins. 
Co.,  74  Iowa,  11.)  The  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs  and  ten  per  cent  damages  for 
delay.     {Cohen  v.  Mayor,  etc.^  128  N.  Y.  594.) 

O'Brien,  J.  This  action  was  originally  brought  by  the 
plaintiff's  husband,  who  having  died  after  the  first  trial,  his 
widow,  the  present  party  plaintiff  upon  the  record,  was  sub- 
stituted in  his  place.  On  the  first  trial  there  was  a  verdict  for 
the  defendant,  but  the  judgment  was  reversed  by  the  Second 
Division  of  this  court  (127  N.  Y.  370).  On  the  second  trial 
the  court  directed  a  verdict  for  the  plaintiff  and  the  judgment 
entered  thereon  has  been  affirmed  at  the  General  Term.  In  the 
disposition  of  this  appeal  it  is  only  necessary  to  examine  certain 
exceptions  taken  by  the  defendant  at  the  trial  to  the  exclu- 
sion of  evidence.  The  cause  of  action  stated  in  the  complaint 
is  that  some  time  in  the  month  of  June,  1866,  the  defendant, 
as  trustee  for  the  plaintiff,  received  the  sum  of  $5,000  in  cash. 
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which  he  has  ever  since  continued  to  hold  in  trust  for  the 
plaintiff.  That  by  the  terms  of  the.  trust,  under  which  the 
money  was  received,  it  was  expressly  provided,  and  the  money 
was  received  upon  the  condition,  that  the  trust  might  be 
terminated  by  the  plaintiff  at  his  election,  on  or  after  July  10, 
1866.  That  in  February,  1886,  the  plaintiff  notified  the 
defendant  of  his  election  to  terminate  the  trust  and  demanded 
payment  to  him  of  the  money,  but  the  defendant  neglected 
and  refused  to  pay  the  same.  The  only  defense  interpot^ed 
was  a  general  denial.  At  the  trial  the  plaintiff,  in  order  to 
prove  the  allegations  of  his  complaint,  gave  in  evidence  a 
resolution  of  the  common  council  of  the  city  of  New  York, 
authorizing  and  directing  the  street  commissioner  to  make  a 
contract  for  lighting  the  streets  and  public  places  with  coal 
gas,  the  contract  to  be  founded  upon  sealed  bids  and  pro- 
posals and  to  be  made  with  the  company  giving  adequate 
security,  to  be  approved  by  the  comptroller  in  the  manner 
provided  by  law,  which  shall  agree  to  do  the  same  for  the 
lowest  price  for  each  lamp  or  light  per  annum,  or  quantity, 
when  it  can  be  measured  according  to  existing  regulations, 
and  affording  to  such  company  sufficient  time  to  lay  their 
mains  and  introduce  gas  as  required  by  the  contract.  The 
resolution  also  contained  some  provisions  as  to  the  form  of  the 
contract  and  repealed  all  ordinances  or  resolutions  inconsistent 
with  its  provisions.  There  was  attached  to  this  resolution,  and 
offered  in  evidence  with  it,  a  paper  of  which  the  following  is 
a  copy. 

"New  York,  June  14,  1866. 

"  Eeceived  of  K.  W.  Milbank,  five  thousand  dollars  ($5,000), 
and  also  certificate  for  two  hundred  and  fifty  (250)  shares  of 
the  stock  of  the  People  Was  Light  Company  of  the  City  of 
New  York,  number  seven  (7),  the  said  money  and  stock  to  be 
returned  to  said  Milbank  in  case  the  resolution  above  shall  not 
be  passed  and  take  effect  before  the  10th  of  July  next. 

"  It  being  understood  and  agreed  that  said  Milbank  shall 
h^ve  the  right  at  his  election,  incase  said  resolution  shall  pass 
and  take  effect  before  the  said  10th  of  July,  to  purchase  back 
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the  said  stock  at  any  time  within  sixty  (60)  days  from  the 

time  said  resolution  shall  take  effect,  by  paying  to  me  fifteen 

thousand  dollars  ($15,000)  therefor;  and  that  he  shall  on  his 

part  be  bound  to  purchase  the  same  and  pay  said  fifteen 

thousand  dollars  ($16,000)  therefor,  within  said  sixty  (60)  days, 

at  ray  election. 

"MORGAN  JONES, 

"I  assent  to  and  join  in  the  above  understanding  and 

agreement. 

"  New  York,  JuTie  UtL  1866. 

"  R.  W.  MILBANK." 

The  defendant's  counsel  objected  to  this  evidence  upon  the 
ground,  among  others,  that  it  was  incompetent  and  not  within 
the  issues  made  by  the  pleadings.  The  court  overruled  the 
objection  and  the  defendant's  counsel  excepted.  The  plaintiff 
then  proved  by  other  documentary  e\ndence  that  this  resolu- 
tion was  vetoed  by  the  mayor,  and  on  the  10th  day  of  July, 
1866,  was  passed,  notwithstanding  the  veto,  and  went  into 
effect  on  that  day.  This  was  all  introduced  under  the  defend- 
ant's objection  and  exception,  and  the  plaintiff  having  given 
this  proof  rested.  The  defendant's  counsel  moved  to  strike 
out  this  evidence  upon  the  ground,  among  others,  that  it  did 
not  correspond  with  the  allegations  of  the  complaint,  or  tend 
to  prove  the  cause  of  action  alleged,  but  a  different  cause  of 
action,  and  upon  the  same  ground,  to  dismiss  the  complaint. 
These  several  motions  were  all  denied  and  the  defendant 
excepted.  The  defendant  then  offered  to  prove  that  after  the 
veto  he  had  a  conversation  with  the  plaintiff,  who  had  signed 
the  contract,  in  which,  in  substance,  he  stated  to  him  that  he 
would  have  to  give  back  the  money,  as  he  could  not  procure  the 
resolution  to  be  passed  within  the  time,  to  which  the  plaintiff, 
in  fcjiubstance,  i-eplied  that  he  would  not  exact  perf onnance  at 
the  precise  day,  and  further,  that  wheii  the  resolution  was 
finally  passed,  the  plaintiff  called  upon  the  defendant  and 
furnished  him  with  a  .certified  copy  of  the  resolution, 
and  he  accepted  it  as  performance.  This  evidence  was 
objected  to  by  the   plaintiff  on  the  ground,   among  others, 
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that  it  was  not  admissible  under  the  pleading,  which  objec- 
tion was  sustained  by  the  court  and  the  defendant  excepted. 
The  questions  involved  in  the  appeal  arise  upon  these  excep- 
tions. It  will  be  seen  that  the  cause  of  action  alleged  in 
the  complaint  was  tlie  receipt  by  the  defendant,  as  trus- 
tee for  the  plaintiff,  of  a  sum  of  money  which,  by  the 
terms  of  the  trust,  could  be  recalled  by  the  plaintiff  on  or 
after  a  specified  day.  That  the  defendant  continued  ever 
since  the  receipt  of  the  money  to  hold  the  same  under  the 
tnist  which  the  plaintiff  elected  to  terminate  nearly  twenty 
years  afterward  by  notice,  and  thus  became  entitled  to  have  it 
paid  over  to  him.  The  parties  doubtless  knew  to  what  trans- 
action the  pleading  referred,  but  it  must  be  admitted  that  a 
stranger  could  hardly  anticipate  the  evidence  given  from  any 
statement  in  the  complaint.  It  was  within  the  power  of  the 
court  to  amend  the  pleading  to  conform  to  the  proof,  and  had 
it  exercised  that  power  it  is  quite  probable  that  the  defendant 
would  not  have  been  surprised.  The  court,  however,  admitted 
the  evidence  as  proof  of  the  facts  alleged  without  any  amend- 
ment, which  was  a  ruling  quite  favorable  to  the  plaintiff,  and 
the  only  question  now  necessary  to  consider  is  the  proof 
offered  by  the  defendant  to  overthrow  what  liad  been  j>rimxi 
facie  established.  AVhat  the  plaintiff  proved  was  an  agree- 
ment on  the  part  of  the  defendant  to  return  to  the  plaintiff  a 
sum  of  money  if  the  resolution  should  not  ])ass  ajud  take  effect 
before  a  certain  day  named.  lie  showed  that  the  resolution 
did  not  pass  before  that  day,  and  he  had  averred  that  for 
twenty  years  afterward  the  defendant  continued  to  hold  the 
money  as  his  trustee.  The  defendant  was  entitled  to  prove 
any  fact  that  contradicted  the  evidence  given  by  the  plaintiff 
in  support  of  his  complaint.  Under  a  general  denial  the 
defendant  may  controvert  by  evidence  anything  which  the 
plaintiff  is  bound  to  prove  in  the  first  instance  to  make  out 
his  cause  of  action,  or  anything  that  he  is  permitted  to  prove 
for  that  purpose  under  his  complaint.  {Griffin  v.  Z.  I.  li.  R. 
Co.,  101  X.  Y.  354 ;  Wheeler  v.  BUVnujs,  38  id.  2fi3 ;  Schwarz 
v.  Oppohl,  74  id.  307;  Gihnan  v.  Oilman,  111  id.  265,  270.) 
SiCKELs— YoL.  XCYI.         44 
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Thei'ef ore,  the  defendant  could  prove  tliat  the  resolution  had 
taken  eflEect  before  July  10,  1866,  or  on  that  day,  if  he  also 
followed  the  latter  fact  by  proof  that  the  plaintiff  extended 
the  time  within  which  the  resolution  could  be  passed  in  order 
to  fulfill  the  condition  upon  which  the  defendant  could  retain 
the  money  as  his  own,  discharged  from  the  trust.  In  other 
words,  he  should  have  been  permitted  to  show  that  the  trust, 
under  whicli  the  plaintiff  alleged  the  defendant  held  the 
money  for  twenty  years,  had  in  factt  lieen  teriiiinated,  not 
before  July  10,  1866,  but  on  th:it  day,  by  the  passage  of  the 
resolution  and  the  a(»ceptance  by  the  plaintiff  of  that  as  a  sub- 
stantial jjerformancj  of  the  condition  up :)n  which  the  defend- 
ant received  the  money.  If  the  plaintiff,  after  the  writing 
was  signed  and  delivered,  directed  the  defendant  to  retain  the 
money  as  liis  own,  in  case  the  resolution  went  into  effect  on 
the  10th  of  July,  then  he  had  no  cause  of  action,  for  his  inter- 
est in  it  as  the  beneticiary  of  a  trust  had  ceased.  The  plaintiff 
was  permitted  to  give  evidence  in  support  of  the  complaint 
that  was  not  strictly  admissible.  The  defendant  then  had  the 
right  to  controvert  the  facts  proven  by  showing  what  the 
actual  transaction  was.  He  could  show  that  the  transaction  as 
to  which  the  plaintiff  gave  proof  never  in  fact  took  place,  or 
that  it  was  a  different  transaction  from  the  one  shown  in  fact 
or  in  legal  effect.  It  was  part  of  the  plaintiff's  case  to  sliow 
that  the  defendant  all  the  time  held  for  him  a  sum  of  money  in 
tnist.  The  defendant  could  controvert  this  by  showing  that 
the  trust  had  been  satisfied  by  the  passage  of  the  resolution 
on  the  10th  of  July,  and  that  the  parties  had  agreed  that  after 
that  date  tlie  defendant  held  the  money  in  his  own  right  and 
as  his  own,  freed  from  all  the  obligations  of  the  tx'ust.  So 
that  the  ruling  was  erroneous  even  upon  strict  rules  of  plead- 
ing as  it  precluded  tlie  defendant  from  giving  proof  neces- 
sarily embraced  witliin  liis  general  denial.  But  it  was  admis- 
sible also  upon  another  principle.  When  a  plaintiff  is  permitted 
to  give  proof  of  a  contract  or  obligation  other  than  the  one 
stated  in  tlie  complaint,  the  defendant  is  entitled  to  the  benefit 
of  any  defense  which  he  may  hare  to  the  cause  of  action 
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established.  In  such  a  ease  the  plaintiff  has  proceeded  in  dis- 
regard of  his  pleading,  and  it  would  be  manifestly  unjust  to 
deprive  the  defendant  of  the  benefit  of  any  legitimate  defense 
that  he  may  be  able  to  prove  in  answer  to  the  actual  case 
made  by  the  plaintiff.  In  this  court,  in  such  a  case,  the 
pleadings  may  be  regarded  as  amended  to  conform  to  the 
plaintiff's  proof  on  the  one  hand  and  to  cover  any  proof  that 
the  defendant  may  offer  which  answers  or  defeats  the  case 
made  against  him  on  the  other.  {Arnold  v.  Angell^Q%  X.  Y. 
512.)  The  evidence  offered  and  excluded  was  not,  of  course, 
conclusive,  but  it  tended  to  controvert  the  case  made  by  the 
plaintiff,  and  its  force  and  effect  was  a  matter  for  the  con- 
sideration of  the  jury.  A  cause  of  action  proved  but  not 
pleaded  may  be  met  at  the  trial  by  proof  that  it  was  satisfied, 
extended  or  modified  in  such  a  way  as  to  defeat  any  right  of 
action  upon  it,  and  this  was  what  the  defendant  attempted  to 
show,  and  any  proof  was  admissible  that  tended  to  show  that 
the  plaintiff  had  in  fact  no  claim.  Having  denied  all  the 
allegations  of  the  complaint,  including  the  trust,  he  might 
show  that  the  money  came  to  his  hands  as  compensation  for 
services. 

The  defendant  also  offered  to  show  that  the  transaction  was 
for  the  purpose  of  influencing  legislation  before  the  common 
council  with  respect  to  the  subject  embraced  in  the  resolution, 
and  for  that  reason  was  contrary  to  public  policy.  {Chese- 
lr<mgh  v.  Corunjer^  140  N.  Y.  382.)  This  offer  was  excluded 
on  the  ground  that  no  such  defense  had  been  pleaded,  and  this 
ruling  is  sustained  by  the  decision  in  the  case  when  before  the 
Second  Division  on  the  former  appeal.  We  will  not  now 
inquire  whether  this  view  is  strictly  correct  or  not,  as  we  are 
disposed  to  regard  the  decision  as  the  law  of  this  case  at  least. 

For  the  reason  stated  the  judgment  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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^? ?—  The  Eound  Lake  Assocla.tion,  Eespondent,  v.  Bradford  D. 

Kellogg,  Appellant. 

Plaintiff,  a  corporation  incorporated  for  camp  meeting  and  religious  pur- 
poses, and  owning  lands  for  those  purposes,  adopted  a  constitution 
which  gave  to  its  trustees  the  general  oversight  of  all  the  business  of 
the  association  and  provided  for  the  election  by  them  of  an  executive 
committee,  which  should  have  power  to  act  for  them  during  the  interim 
of  their  regular  meetings,  and  also  have  general  oversight  of  all  the 
interests  of  the  camp  meeting,  and  should  arrange  the  prices  for  ground 
rents  and  other  privileges.  Plaintiff  leased  two  lots  upon  the  grounds 
of  said  corporation;  each  lease  was  for  the  term  of  ninety -nine  years, 
and  contained  conditions  to  the  effect  that  it  was  "subject  to  all  the 
rules  and  regulations  which  may  from  time  to  time  be  adopted  and 
promulgated  "  by  plaintiff  for.  the  government  of  its  grounds,  which 
were  declared  to  be  a  part  of  the  lease  as  if  incorporated  therein. 
These  leases  were  assigned  to  plaintiff,  who  erected  a  store  on 
the  demised  premises.  Plaintiff's  executive  committee  thereafter 
adopted  certain  rules  and  regulations,  copies  of  which  were  posted  in 
public  places,  distributed  among  the  cottages  on  the  grounds  and 
received  general  recognition  by  the  association,  providing,  among  other 
things,  that  goods  or  merchandise  should  not  be  sold  on  any  of  the  lots 
leased  by  the  association  without  a  license  or  permission  being  first 
obtained  from  its  officers.  Said  executive  committee  gave  to  defendant 
a  permit  to  conduct  a  store  on  his  lots  for  the  term  of  five  years  upon 
payment  of  a  sum  specified  annually;  after  the  first  year  defendant 
refused  to  pay  the  specified  sum,  and  continued  to  sell  goods  although 
notified  by  plaintiff's  superintendent  to  desist  from  so  doing  without  a 
license.  In  an  action  to  restrain  defendant  from  selling  any  goods  on 
the  lots  without  having  first  obtained  a  license,  held,  that  the  executive 
committee  had  power  to  enact  said  rules  and  regulations;  that  a  finding 
that  they  were  reasonable  and  proper  was  justified;  that  the  conditions 
in  the  leases  were  valid  as  between  the  parties  and  were  binding 
upon  defendant  as  assignee;  that  plaintiff  was  entitled  to  the 
aid  of  a  court  of  equity  to  compel  defendant  to  observe  said  con- 
ditions; and  so,  that  a  judgment  restraining  him  from  selling  any 
goods  or  merchandise  upon  the  lots  without  first  obtaining  a  license  was 
proper. 

(Argued  January  30,  1894 ;  decided  February  27,  1894.) 

Appeal   from   judgment   of    the   General   Tenn    of    the 
Supreme  Court  in  the  tliird  judicial  department,  eutei-ed  upoa 
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an  order  made  September  14,  1892,  which  affirmed  a  judg- 
ment m  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Tenn. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion. 

G,  II,  St  urges  for  appellant.  The  complaint  should  have 
been  dismissed  npon  appeJlant's  motion  at  the  opening  of  the 
case  on  the  ground  that -it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Purdy  v.  Coar^  109  N.  Y.  448 ; 
Driscoll  v.  IF.  B,  C,  M.  Co,,  59  id.  96,  102 ;  Banh  of 
Attica  V.  Jf.  cfe  T,  Bank,  20  id.  501 ;  Kent  v.  Q.  M.  Co.,  78 
id.  159 ;  Reed  v.  T,  T.  M.  Co,,  39  Ga.  98 ;  Trustees  Free 
School  V.  Flinty  13  Mete.  539 ;  People  v.  Jit.  Society,  24 
Barb.  570.)  The  rule  or  regulation  set  forth  in  the  complaint 
was  not  leg9»lly  adopted  by  plaintiff,  and  no  so-called  rule  or 
regulation  restricting  the  conduct  of  business  upon  defend- 
ant's lot  or  exacting  a  fee  therefor,  of  which  proof  was  given 
upon  the  trial,  was  ever  legally  adopted  or  became  valid. 
{Tat/lor  V.  Griswold,  14  N.  J.  I.aw,  222,  250 ;  1  Bouvier's 
Inst.  79 ;  Thompson  v.  Schermerhom,  6  N.  Y.  92 ;  l7i  re  E. 
I.  S.  Bank,  75  id.  388,  393  ;  BirdsaU  v.  Clark,  73  id.  73.) 
Neither  the  so-called  rule  or  regulation  set  forth  in  the  com- 
plaint, nor  any  of  the  similar  rules  or  regulations  of  which 
proof  has  been  given,  was  authorized  by  the  provisions  of 
plaintiff's  charter,  or  the  general  provisions  of  the  Revised 
Statutes.  Each  and  all  were  invalid.  (People  v.  M.  Society, 
24  Barb.  570  ;  Kent  v.  Q.  M.  Co.,  78  N.  Y.  159,  182.)  This 
so-called  rule  or  regulation  is  not  consistent  with  the  Constitu- 
tion or  law  of  the  land,  and,  therefore,  is  void.  (  Yick  Wo  v. 
Hopkins,  118  U.  8.  356 ;  Sharpless  v.  Mayor,  etc.,  21  Penn. 
St.  147 ;  In  re  Jacobs,  98  N.  Y.  98.)  The  power  of  plaintiff 
has  been  used  as  a  snare,  and  equity  will  not  aid  it  against  this 
appellant.  {Whitney  v.  Z7.  F.  Co.,  11  Gray,  359.)  The 
by-law,  or  so-called  rule  or  regulation  set  forth  in  the  com- 
plaint, and  each  of  the  similar  rules  or  regulations  of  which 
proof  has  been  given,  violated  plaintiff's  contract  with  the 
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defendant.  {Alexa/iidei'  v.  Caldwell^  83  N.  Y.  480 ;  Kervt  v. 
Q.  M.  Co.,  78  id.  lf>% -,  People  v.  Rosenberg,  138  id.  410; 
Ke/uiehec  P,  li,  R.  Co.  v.  Kendal,  31  Maine,  470,  477 ;  Dris- 
coll  V.  TT.  B.  C  M.  Co.,  59  N.  Y.  105 ;  PeopU  v.  O'Brien, 
111  id.  1 ;  ifayor,  etc.,  v.  T.  A.  R.  R.  Co.,  33  id.  42.)  The 
court  erred  particularly  in  refusing  to  find  the  contents  of  the 
leases  on  the  east  side  on  the  ground  that  they  were  "  not 
competent  or  material,"  for  it  had  received  the  evidence  of 
such  contents.  {Flora  v.  Carheau,  38  N.  Y.  111.)  By  the 
decree  of  the  Special  Term  the  defendant  has  been  unlaw- 
fully deprived  of  the  use  of  his  property.  {Huokenstin^s 
Appeal,  70  Penn.  St.  102.) 

E.  Countryman  and  Charles  S.  Lester  for  respondent.  The 
defendant  holds  his  property  as  a  member  of  the  Round  Lake 
Association,  primarily  for  the  purposes  for  which  that  associa- 
tion was  incorporated,  and  subject  to  all  the  rules  and  regula- 
tions of  the  corporate  body.  {Post  v.  W.  S.  R.  Co.,  123 IS^.  Y. 
580 ;  Bowen  v.  Beck,  94  id.  86  ;  A.  D.  Co.  v.  Lea/vitt,  54  id. 
35  ;  Laws  of  1868,  chap.  617,  %  3.)  The  association  could  not, 
if  it  would,  at  least  without  the  consent  of  all  concerned, 
abandon  the  corporate  purpose  or  renounce  the  dedication  it 
has  made  of  the  grounds  to  religious  uses.  The  lessees  have 
acquired  rights  to  have  the  corporate  purpose  fulfilled,  which 
cannot  be  rejected  or  ignored.  And  these  lights  rest  as  well 
upon  the  principle  of  dedication  as  of  express  covenant. 
{Hunter  v.  Samiy  Hill,  6  Hill,  407 ;  Dezell  v.  OdeU^  3  id. 
215  ;  Child  V.  Chappell,  9  N.  Y.  256 ;  Story  y.E.  R.  Co.,  90 
id.  157;  Johnson  v.  S.  I.  C.  M.  Assn.,  122  id.  330;  Water- 
totem  V.  Cowen,  4  Paige,  510.)  The  defendant  having 
become  a  member  of  the  corporation,  and  having  defi- 
nitely agreed  to  accept  his  title  to  the  possession  of  his 
property,  subject  to  any  and  all  corporate  rules  and  regu- 
lations which  had  been  then  or  might  thereafter  be  adopted  in 
furtherance  of  corporate  purposes  and  interests,  either  relating 
to  tliat  particular  property  or  for  the  general  government  of 
the  grounds,  it  follows  as  such  lessee  and  occupant  and  mem- 
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ber,  he  is  amenable  to  all  the  reasonable  miles  and  regula- 
tions of  the  corporate  body.  {Flint  v.  Pierce^  99  Mass.  68, 
70 ;  Perrine  Case^  1  Watts  &  Serg.  348  ;  Cuimnings  v.  Web- 
sUr^  43  Maine,  192 ;  Pressler  Case^  17  La.  Ann.  127 ;  Mo7*- 
toti  Case,  25  Mo.  393 ;  Steward  v.  Winters,  4  Sandf.  Ch.  588, 
590 ;  Howard  v.  FIlis,  4  Sandf.  369  ;  Dodge  v.  Lamhert, 
2  Bosw.  570 ;  Amhler  v.  Skinner,  7  Robt.  561 ;  De  Forest 
V.  Byrne,  1  Hilt.  343  ;  Moore  v.  PitU,  53  N.  Y.  85,  86.)  The 
rules  and  regulations  made  by  the  trustees  and  executive  com- 
mittee, from  time  to  time,  subsequent  to  September,  1868,  and 
March,  1869,  when  the  original  constitution  and  by-laws  were 
adopted,  are  valid  and  effectual  as  the  acts  of  the  corporation, 
and  binding  upon  all  its  members.  {TToyt  v.  Thompson,  19 
K.  Y.  207 ;  S.  E,  Z.  Co.  v.  C  N.  Bank,  127  id.  517 ;  Mar- 
tins V.  C,  etc.,  Ins.  Co.,  15  J.  &  S.  520,  521 ;  Smith  v.  Nel^ 
son,  18  Vt.  512;  U.,  etc..  Ins,  Co.  v.  Keyser,  32  N.  H.  313, 
315 ;  B.  E.  S.  R.  Co.  v.  B.  S.  I.  R.  Co.,  Ill  N.  Y.  132, 140.) 
It  was  urged  below  that  the  imposition  of  a  license  fee  for  the 
privilege  of  doing  busineas  on  the  grounds  was  an  open  violation 
of  defendant's  contract  rights  under  the  lease.  This  contention 
is  based  upon  two  obvious  errors,  one  of  which  is  a  palpable  per- 
version of  fact  and  the  other  an  equally  plain  misapprehension  or 
misapplication  of  Jaw.  {Mayor,  etc.,  v.  B.  R.  R.  Co.,  97  N.  Y. 
^1^',  Chautauqua  \.  Ailing, -^^  Hun,  581.)  The  objection 
was  also  interposed  on  behalf  of  the  defendant  that  the  rules 
ami  regulations  were  unreasonable  and  inconsistent  with  the 
constitution  and  the  laws.  This  is  untenable.  {Chautauqna 
V.  Ailing,  46  Hun,  582 ;  Matthews  v.  Associat'ed  Press,  136 
N.  Y.  323  ;  PeopU  v.  Areyisherg,  105  id.  123  ;  People  v.  West, 
106  id.  293  ;  People  v.  King,  110  id.  418 ;  People  v.  Budd, 
117  id.  1,  8,  14;  Lawton  v.  Steele,  119  id.  226;  Carthage^. 
Frederick,  122  id.  268 ;  A.  D.  Co.  v.  Uavitt,  54  N.  Y.  35; 
C.  College  v.  Lynch,  70  id.  440,  441 ;  Wheelock  v.  Noonan, 
108  id.  179;  Herman  v.  Roberts,  119  id.  138;  Dexter  v. 
Beard,  25  N.  Y.  S.  R.  664 ;  2  High  on  Inj.  §  1153  ;  Lewis  v. 
GoOMer,  129  N.  Y.  227;  Watrous  v.  AlUn,  57  Mich.  362; 
French  v.  Macale,  2  Drury  &  War.  269 ;  Coles  v.  Sims^  5 
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De  G.j  M.  &  G.  1 ;  Barrett  y.  BlograDe^  5  Ves.  555  ;  Hardy 
V.  Martin^  1  Cox,  26 ;  Fox  v.  Scord^  33  Beav.  327.) 

Babtlktt,  J.  This  is  an  appeal  from  a  judgment  affirming 
the  judgment  of  the  special  term  enjoining  the  defendant 
from  selling  or  offering  for  sale  any  goods,  wares  or  merchan- 
dise npon  the  lots  leased  by  him  of  the  plaintiff,  or  upon  any 
of  its  grounds,  without  first  obtaining  a  license  from  the 
plaintiff. 

The  plaintiff  is  a  corporation  organized  as  "The  Round 
Lake  Camp  Meeting  Association  of  the  Methodist  Episcopal 
Church  of  the  Troy  Conference,"  under  chapter  617,  Laws 

1868.  The  name  of  the  corporation  was  changed,  by  order 
^  of  the  Saratoga  County  Court,  July  Sth,  1887,  to  the  Round 

Lake  Association.  In  Sept.,  1868,  the  trustees  adopted  a  con- 
stitution and  by-laws,  which  were,  on  tlie  3l8t  day  of  March, 

1869,  adopted  and  approved  at  a  meeting  of  the  stockholders. 
This  constitution  declared  that  the  objects  of  the  association 
were  to  appoint  and  hold  such  camp  meetings  within  the 
bounds  of  the  Troy  conference  as  they  may  choose. 

It  further  provided  that  the  trustees  sliould  elect  out  of 
their  number  a  president,  vice-president,  treasurer,  secretary 
and  a  prudential  committee  of  three,  who,  together,  should 
constitute  an  executive  committee  and  have  full  power  to  act 
for  the  board  of  trustees  during  the  interim  of  their  regular 
meetings,  and  hold  office  until  their  successors  were  elected. 
It  also  provided  in  a  separate  article  that  the  executive  com- 
mittee should  have  general  oversight  of  all  the  interests  of  the 
camp  meeting,  and  that  tliey  should  arrange  **  the  prices  for 
tents,  ground  rents,  fees  for  entmnce  for  teams,  railroad  fares, 
privileges  for  boarding  tents  and  other  privileges." 

The  trial  court  finds  the  constitution  was  legally  revised  in 
1874,  but  not  changed  in  the  pai-ticulars  material  to  this  action. 
On  the  26th  of  March,  1887,  certain  rules  and  regulations 
were  adopted  by  plaintiff's  executive  committee  and  posted  in 
public  places  and  distributed  among  the  cottagers,  which  con- 
tained, among  others,  the  following : 
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"  1.  Merchandise,  general  or  special,  shall  not  be  sold  or 
offered  for  sale  on  any  lot,  or  on  any  place  on  the  association 
grounds,  either  on  the  east  or  west  side  of  the  railroads,  with- 
out a  purchased  permit  given  in  writing  by  the  executive 
committee.     *     *     * 

"  4.  No  peddler,  organ  grinder,  tramp,  or  other  person  with, 
goods  or  wares  of  any  kind  to  sell,  shall  be  allowed  to  ply  his 
vocation  on  the  grounds." 

On  May  3rd,  1890,  the  executive  committee  also  adopted 
the  following  additional  rules  and  regulations : 

"  No  person  shall  sell  or  offer  to  sell  goods,  wares  or  mer- 
chandise upon  any  of  the  lots  leased  by  this  association,  or 
upon  the  grounds  of  the  association,  without  having  first 
obtained  a  license  or  permission  therefor  from  the  officers  of 
this  association. 

"  No  person  shall  carry  on  any  trade,  business  or  vocation 
on  such  lots,  or  upon  the  grounds  of  the  association,  ^nthout 
first  having  obtained  a  license  or  permission  from  the  officers 
of  this  association,  or  without  having  first  paid  the  rent  or  fee 
fixed  by  the  officers  therefor." 

May  5th,  1890,  defendant  was  notified,  in  writing,  by  plain- 
tiff's superintendent,  that  the  selling  of  merchandise  on  his  lot 
was  in  violation  of  the  rules  and  regulations,  and  that  he  was 
required  to  desist  and  refrain  from  doing  so  without  the  writ- 
ten permission  of  the  executive  committee.  The  defendant 
then  informed  the  superintendent  that  he  proposed  to  fight  it 
out,  and  know  what  he  could  do,  and  would  continue  to  sell  a^ 
long  as  he  could.  On  the  24:th  of  May,  1890,  copies  of  the 
rules  adopted  on  the  3rd  of  May,  1890,  with  a  notice  of  their 
adoption,  and  that  defendant  was  required  to  obey  the  same, 
were  served  pereonally  on  the  defendant.  This  action  was 
commenced  May  26th,  1890. 

The  plaintiff,  in  the  year  1884,  leased  to  Caroline  J.  Ban- 
croft lot  No.  1426,  and  to  Rice  Hall  lot  No.  1427,  and  in  Sejv 
tember,  1886,  both  of  said  leases  were  assigned  to  the 
defendant. 
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These  leases  contained  the  following  provisions,  viz. :  "  This 
lease  is  granted  by  said  party  of  the  first  part  and  accepted  by 
said  party  of  the  second  part,  subject  to  the  following  express 
conditions,  reservations  and  restrictions :      *     *     * 

"  5th.  This  lease  is  accepted  by  the  said  party  of  the  second 
part,  subject  to  all  the  rules  and  regulations  which  may  from 
time  to  time  be  adopted  and  promulgated  by  the  party  of  the 
first  part  for  the  government  of  said  grounds,  and  which  are 
hereby  made  a  part  of  this  lease,  as  fully  to  all  intents  and  pur- 
poses as  if  they  were  incorporated  therein. 

"  6tlL  A  refusal  on  the  part  of  the  party  of  the  second  part, 
his  heirs,  legal  representatives  or  assigns,  to  fulfill  all  or  either 
of  the  foregoing  covenants,  conditions  and  agreements,  shall 
operate  as  a  forfeiture  of  this  lease,  and  said  party  of  the  first 
part  may,  at  its  option,  after  such  failure  or  refusal,  re-enter 
upon  said  premises  without  suit  or  legal  process,  and  re-pqp- 
fiess,  hold  and  enjoy  the  same,  as  of  its  first  and  former  estate. 
To  all  of  which  terms,  covenants  and  conditions  the  parties 
hereto  mutually  consent  and  agree." 

On  the  26th  day  of  March,  1887,  the  executive  committee 
gave  permission  to  the  defendant  to  conduct  a  store  on  the  lots 
covered  by  these  leases,  for  the  sale  of  groceries,  dry  goods, 
etc.,  on  the  payment  of  $50  for  the  year  1887,  and  for  the 
next  four  years  at  the  rate  of  not  exceeding  $100  per  year. 

Before  erecting  his  store  the  defendant  was  informed  that 
he  would  have  to  pay  for  the  privilege  of  doing  business. 
Tlie  defendant,  with  the  exception  possibly  of  the  first  pay- 
ment of  $50,  refused  to  pay  for  the  privilege  of  doing  business, 
and  continued  to  sell  his  merchandise  in  violation  of  the  rules 
and  regulations  of  the  association. 

The  questions  presented  on  this  appeal  are  whether  the 
defendant^  as  assignee  of  said  leases,  is  bound  by  the  rules  and 
regulations  of  the  association,  and  whether  the  rules  and  regu- 
lations adopted  by  the  executive  committee  are,  in  contem- 
plation of  law,  the  rules  and  regulations  of  the  association. 

The  learned  counsel  for  the  defendant,  in  view  of  the  fact 
that  the  lease  is  for  a  term  of  ninety-nine  years,  and  renew- 
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Able  for  a  like  term  of  years  forever,  insists  that  such  a  lease 
is  in  law  a  fee  simple  running  as  it  does  to  the  heir  and  not 
the  legal  representative. 

It  is  not  important  to  determine,  for  the  purposes  of  this 
case,  whether  the  defendant  took  a  fee  or  something  less  than 
a  freehold  estate. 

This  court  has  held  that  where  a  gi'antee  binds  himself  by 
a  covenant  in  his  deed  limiting  the  use  of  the  land  purchased 
in  a  particular  manner  so  as  not  to  interfere  with  the  trade  or 
business  of  the  grantor,  and  the  covenant  is  valid  as  between 
the  parties,  it  is  also  binding  upon  and  may  be  enforced 
against  a  grantee  of  the  covenantor  taking  title  with  notice  of 
the  restriction.  {Hodge  v.  Sloan^  107  N".  Y.  244.)  In  the 
case  cited  the  grantor  was  a  dealer  in  sand  and  the  grantee 
covenanted  in  the  deed  tKat  he  would  not  sell  any  sand  off  the 
premises  conveyed. 

The  grantee  subsequently  made  a  deed  containing  no  such 
<5ovenant,  but  his  grantee  took  with  notice,  and  was  held  to  be 
bound  by  the  original  covenant. 

Judge  Danfokth  said  (p.  249) :  "  We  see  nothing  unrea- 
sonable in  the  restriction  which  the  grantee  imposed  upon 
liimself.  He  was  not  a  dealer  in  sand.  He  wanted  to  buy 
the  lar.d  on  the  best  terms  and  in  the  most  advantageous  way, 
and  in  order  to  do  this  it  was  necessary  that  he  should  pre- 
clude himself  from  so  using  it  as  that  by  its  means  he  should 
«nter  into  competition  with  the  vendor.  I  cannot  find  that 
such  a  covenant  contravenes  any  rule  of  public  policy,  nor 
that  it  is  incapable  of  being  enforced  in  a  court  of  equity.  It 
stands  upon  a  good  consideration  and  is  not  larger  than  is  nec- 
essary for  the  protection  of  the  covenantee  in  the  enjoyment 
of  his  business." 

This  same  principle  had  been  previously  recognized  by  this 
•court  in  TaUmadge  v.  East  River  Bamk  (26  N".  Y.  105)  and 
Trustees  v.  Lynch^i^O  id.  440).  Also  by  the  High  Court  of 
■Chancery  in  England  in  Tulk  v.  Moxhay  (1  Hall  &  Twells, 
105).  This  court  has  recently  -approved  the  earlier  cases  in 
Rowland  v.  Miller  (139  If .  T.  53),     It  is  quite  clear  the 


356  R-  L-  Association  v,  Kellogg.  [Feb., 

Opinion  of  the  Ck)urt,  per  Bartlett,  J.  [Vol.  141. 

plaintiff  was  entitled,  in  executing  either  a  deed  or  lease,  ta 
insist  upon  such  covenants  as  to  the  use  of  lots  sold  or  rented 
as  would  protect  it  in  the  management  of  its  property  in  suck 
manner  as  would  be  consistent  with  the  objects  of  its  incorpo- 
ration. The  acceptance  of  the  lease  even  without  becoming  a 
party  to  it  was  sufficient  to  render  the  lessee  and  his  assignee 
subject  to  its  terms  and  provisions  as  if  they  had  signed  it* 
{Atlaiitic  Dock  Go.  v.  Leavitt,  54  N.  Y.  35  ;  Bowen  v.  Becky 
94  id.  86  ;  Post  v.  West  Shore  JR.  R.  Co.,  123  id.  580.) 

It  is  equally  clear  that  the  defendant  on  accepting  the 
assignment  of  the  leases  became  ipso  facto  a  member  of  the 
association  and  was  bound  by  such  rules  and  regulations  as- 
were  afterwards  adopted  and  promulgated. 

The  rules  and  regulations  adopted  by  the  executive  com- 
mittee were  found  by  the  trial  coiirt  to  be  reasonable  and 
proper,  and,  in  view  of  the  objects  for  which  plaintiff  was 
incorporated,  we  are  of  opinion  this  finding  was  authorized. 

The  grounds  of  the  association  were  dedicated,  primarily, 
to  the  purpose  of  holding  camp  meetings,  which  were  origi- 
nally held  in  tents,  but  afterwards  a  large  permanent  audi- 
torium was  erected ;  buildings  were  also  put  up  for  summer 
schools  and  Sunday  school  assemblies.  These  exercises,, 
religious  and  educational,  continue  during  the  summer  for 
about  eight  weeks,  and  from  ten  to  twenty  thousand  people 
assemble  on  such  occasions.  The  grounds  were  divided  into 
lots  to  enable  persons  habitually  attending  the  camp  meetings 
to  erect  cottages. 

As  the  principal  and  primary  use  of  the  grounds  of  the 
association  was  for  religious  purposes,  it  is  manifest  that  the 
plaintiff  must  necessarily  maintain  the  strictest  supervision  of 
its  property.  The  regulation  of  the  vending  of  goods  in  a 
store  or  from  house  to  house  falls  within  the  limits  of  this 
reasonable  power. 

This  brings  us  to  the  remaining  question  in  the  case,  whether 
the  adoption  of  the  rules  and  regulations  by  the  executive 
committee  is  regular  and  bindfi  the  association  and  it& 
members. 
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This  depends  upon  the  construction  of  the  constitution 
adopted  by  tl^p  association  in  1869,  already  referred  to,  and 
the  powers  of  the  executive  committee  thereunder. 

By  this  constitution  (article  IV)  the  trustees  were  given  the 
general  oversight  of  all  the  interests  of  the  association,  and 
the  executive  committee  was  clothed  with  full  power  to  act  for 
the  trustees  during  the  interim  of  their  regular  meetings. 
The  executive  committee  by  article  YI  also  have  general  over- 
sight of  all  the  interests  of  the  camp  meeting,  and  among 
other  things  arrange*  ground  rents  and  other  privileges. 

These  powers  conferred  upon  the  executive  committee  were 
ample  to  enable  it  to  enact  the  said  rules  and  regulations, 
which  were  posted  in  public  places,  distributed  among  the 
cottages,  and  received  general  recognition  by  the  association. 

We  are  of  opinion  that  the  executive  committee  were  given 
sufficient  power  by  article  VI  of  the  constitution  to  enact 
rules  and  regulations,  without  regard  to  its  authority  to  act 
for  the  trustees  when  tliev  were  not  in  session,  under  article 
IV. 

The  power  to  arrange  ground  rents  and  other  privileges 
fully  authorized  the  enactment  of  the  rules  and  regulations  to 
which  we  have  already  referred.  It  is  also  established  by  the 
evidence  that  these  rules  and  regulations  were  recognized  and 
acted  upon  by  the  trustees  and  members  of  the  plaintiff  in  a 
manner  that  amounted  to  legal  ratification  and  confirmation. 
The  state  of  facts  disclosed  by  this  'record  clearly  entitled  the 
plaintiff  corporation  to  the  aid  of  a  court  of  equity  in  compel- 
ling the  defendant  to  observe  the  covenants  and  conditions  by 
which  he  was  bound  as  assignee  of  the  leases  in  question. 
We  have  examined  the  various  exceptions  in  the  case  and  find 
no  error  that  should  lead  to  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Lewis  C.  King,  Respondent,  v.  John  Townbhend,  Impleaded,, 
etc.,  Appellant. 

Equity  may  interfere  to  prevent  a  threatened  cloud  on  title  where  there- 
appears  to  be  a  determination  to  create  such  a  cloud,  and  the  danger  is 
not  merely  speculative  or  potential. 

In  an  action  to  compel  the  cancellation  of  a  lease,  executed  and  delivered 
by  the  comptroller  of  the  city  of  NeV  York,  upon  a  sale  of  land  for 
unpaid  taxes,  it  was  conceded  that  the  lease  was  void  because  the  sale 
included  an  illegal  charge  for  interest;  but  it  was  claimed  by  defendant, 
the  lessee,  that  the  lease  constituted  no  cloud  on  plaintiff's  title,  as  it  was 
ineffective  to  give  a  right  of  possessidn  or  establish  a  title,  because  uo 
notice  to  redeem  liad  been  given  the  occupant  or  owner,  and  a  comj)- 
troUer's  certificate  obtained,  as  required  by  the  statute  (§§  18-16,  chap. 
381,  Laws  of  1871),  before  the  lease  could  be  recorded.  Held,  that  while,, 
until  the  certificate  was  given,  no  title  passed  by  the  lease,  and  so,  it 
might  not  constitute  an  actual  cloud,  yet  it  was  a  decisive  step  towards- 
it,  and  a  threat  and  menace  to  create  one  in  the  future,  and  as  the- 
in validity  of  the  lease  did  not  appear  upon  its  face,  the  court  had  jur- 
isdiction to  grant  the  relief  sought. 

Also  /wW,  that  the  fact  the  lessee  had  for  many  years  omitted  to  give  t he- 
notice  was  no  answer,  but,  on  the  contrary,  it  only  intensified  the  injury^ 
and  danger. 

Clark  V.  Daeenport  (95  N.  Y.  478),  distinguished. 

In  the  plaintiff's  chain  of  title  was  a  de(»d  to  three  persons,  who  were 
described  as  trustees  of  a  land  association.  It  did  not  appear  that  the 
association  was  incorponited,  or  capable  as  such  of  taking  a  legal  title. 
Held,  it  was  to  be  assumed  that  the  association  was  a  partnership  of 
individuals,  of  which  the  grantees  were  members,  holding  the  legal 
title  for  the  benefit  of  themselves  and  others,  and  so  they  were  not  mere 
trustees,  holding  simply  a  nominal  title,  and  the  provisions  of  the 
Revised  Statutes  (1  R.  S.  728,  §§  49-58),  taking  away  such  a  title  and 
vesting  it  in  the  beneficiary,  did  not  apply;  and,  therefore,  whether  the 
deed  was  to  be  regarded  as  one  to  the  grantees  named  individually,  or 
as  a  conveyance  for  their  benefit  and  that  of  others,  they  had  authorit}- 
to  sell  and  convey  a  good  title. 

At  the  time  of  the  conveyance  to  plaintiff  defendant  T.,  the  lessee,  was  in- 
possession.  IJfi  showed  no  title  upon  which  his  possession  rested,  exc(>pt 
the  lease.  Held,  that  his  possession  thereunder  was  not  adverse  to- 
plaintifl^s  title,  and  so  did  not  affect  the  validity  of  his  deed. 

In  a  prior  action  of  ejectment  brought  by  one  then  holding  the  record  title- 
against  T.,  while  he  was  in  possession,  a  judgment  was  rendered  in  his. 
favor.  In  that  action  the  plaintiff  proved  no  possession,  either  in  him- 
self or  any  of  his   grantees,  and  the  defendant  neither  pleaded  nor 
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proved  a  title,  but  relied  on  his  possession.     Held,  that  the  judgment 
was  not  conclusive  against  the  title  now  held  by  plaintiff,  as  it  did  not 
establisli  a  title  in  any  one,  and  did  not  destroy  or  affect  a  title  subse- 
quently made  perfect  by  possession. 
Reported  below,  65  Hun,  567. 

(Argueti  February  9,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  iu  the  first  judicial  department,  entered  upo» 
an  order  made  tlie  first  Monday  of  June,  1892,  which  afiiruied 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Jbh7i  Toitmshend  for  appellant.  There  was  no  cloud  on 
the  title.  (Laws  of  1871,  chap.  381 ;  Smithy.  BuUer,  121  K. 
Y.  213;  Lockwood  v.  GeJdert^  127  id.  244;  Boionsx.  May^ 
120  id.  362  ;  Purcdl  v.  Elliott^  6  Pet.  95 ;  Ilyait  v.  Sedey^ 
11  N.  Y.  58.)  Plaintiffs  suit  was  premature.  {Guest  v.  City 
of  Brooklyn,  69  N.  Y.  512 ;  Clark  v.  Davenpart,  92  id.  483.) 
Plaintiff  mistook  his  remedy.  {In  re  Willis,  30  Hun,  13 ; 
Laws  of  1871,  chap.  381,  §  15 ;  Laws  of  1882,  chap.  410, 
§951;  U,  S.  T,  Co.  v.  Orant,  137  N.  Y.  12;  Stewart  w. 
Chrysler,  100  id.  378  ;  People  v.  Cody,  99  id.  620 ;  Clark  \\ 
Mayor,  etc..  Ill  id.  621 ;  Code  Civ.  Pro.  §§  1525,  1638.) 
Plaintiff  did  not  show  any  title.  {Moores  v.  Townshend,  102 
N.  Y.  391 ;  Bates  v.  Z.  M.  Co.,  130  id.  204;  Penal  Code, 
§§  129, 130.)  The  findings  of  fact  and  law  in  the  case  of 
Moores  v.  Townshend  were  in  evidence ;  they  estopped  plain* 
tiff  from  proving  any  fSjCt  contradictory  of  such  findings^ 
Without  contradicting  those  findings  plaintiff  could  not 
recover.  The  rejection  of  such  findings  was  reversible  error,. 
It  took  from  appellant  his  main  defense.  {Smith  v.  Smithy. 
79  N.  Y.  634;  Beehe  v.  EUiott,  4  Barb.  457;  Young  y. 
Bummell,  2  Hill,  480,  481 ;  Dunckle  v.  Wiles,  6  Barb.  429  ; 
Gardner  v.  Buckhee,  3  Cow.  120 ;  Moore  v,  E.  R.  R.  Co.y 
126  N.  Y.  671 ;  C.  C.  P.  cfc  M.  Co.  v.  Walker,  114  id.  12.; 
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Dunham  v.  Bower ^  77  id.  80 ;  Smith  v.  Smithy  79  id.  634 ; 
Sfannard  v.  IlulheU^  123  id.  531 ;  Ashtoji  v.  Rochester,  133 
id.  197 ;  Bohn  v.  Hatch,  Id.  64 ;  Dawleij  v.  Brown,  79  id. 
398;  Briggs  v.  WelU,  12  Barb.  567;  Neftz  v.  Pitts,  74 
Penn.  St.  343;  Barger  v.  iZbftft^,  67  111.  592;  ShennanY. 
Dllhy,  3  Nev.  21 ;  J/a*/m  v.  Olcott,  24  Hun,  587.)  The 
judgment  in  Moores  v.  Toioluhetid  was  conclusive  as  to  the 
title  litigated  in  that  action.  (Code  Civ.  Pro.  §§  1209,  1524, 
1525;  Stowell  v.  Chamherlain,  60  X.  Y.  277;  Roberts  v. 
Baumgarten^  126  id.  339 ;  TT/n^  v.  2>^  La  Rionda,  131  id. 
431 ;  Unglish  v.  Marvin,  128  id.  386 ;  C  ^rtwi*  v.  tf,  i<: 
Church,  127  id.  365 ;  Ifessenger  v.  i'".  X  i?a;iX:,  6  Dalj, 
190;  Subariego  v.  Maverick,  124  U.  S.  297;  Txiska  v. 
O'Brien,  68  N.  Y.  449;  '^v^??^  v.  Millard,  16  id.  619; 
Zi^ifv'*  V.  Pi^r  CV?.,  125  id.  348. 

Z.  ^1.  Gould  for  respondent.  The  alleged  lease  in  contro- 
versy is  wholly  void,  and  a  court  of  ecjuity  will  remove  it  aa  a 
cloud  upon  plaintiffs  title.  {Tn  re  Willis,  30  Ilun,  13; 
Thompson  v.  Burhans,  61  N.  Y.  65  ;  Ward  v.  Dexcey,  16  id. 
522 ;  Crook  v.  Andrews,  40  id.  549  ;  Scott  v.  Onderdonk,  14 
id.  15,  16.)  The  judgment  of  dismissal  in  the  ejectment  suit 
is  not  an  estoppel  as  against  respondent.  {Sweet  v.  Tutth,  14 
X.  Y.  465;  Rose  v.  Hawley,  133  id.  315 ;  Russell  v.  Place, 
94  U.  S.  606  ;  Bell  v.  Wirifield,  109  N.  Y.  202  ;  Lewis  v.  0. 
J\\  Co.,  125  id.  341 ;  Bigelow  on  Estoppel,  61 ;  CromweU  v. 
Sac  Co.,  94  U.  S.  351.)  Plaintiff  proved  a  complete  record 
title  and  actual  possession  thereunder.  {Sinclair  v.  Jackson, 
8  Cow.  543.)  The  legal  title  was  never  vested  in  the  Xew 
York  City  Land  Association,  No.  1.  (Tonar  v.  Hale,  46 
Barb.  361;  Bradstreetv.  Clarke,  12  Wend.  603  ;  Jackson 
V.  Corey,  8  Johns.  385.)  The  deed  to  plaintiff  is  not  void  for 
champerty.  {Dawley  v.  Brown,  79  N.  Y.  390 ;  BedeU  v. 
Shaw,  59  id.  49 ;  Bensel  v.  Gray,  62  id.  623.) 

Finch,  J.  The  relief  sought  in  this  action  is  the  cancella- 
tion of  a  lease  executed  and  delivered  by  the  comptroller  of 
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the  city  of  New  York  upon  a  sale  for  unpaid  taxes.  It  ia 
admitted  by  the  defendant,  who  is  the  assignee  of  the  lease, 
that  it  is  void  because  the  sale  included  an  illegal  cliarge  for 
interest.  It  would  seem  that  such  an  admission  should  at 
once  end  the  controversy  and  tlie  lease  be  promptly  cancelled, 
but  some  ulterior  purpose  appears  to  lie  behind  the  apparent 
litigation,  and  serves  to  prolong  it.  For,  notwithstanding 
the  defendant's  concession,  he  resists  the  relief  sought  upon 
the  double  ground  that  there  is  no  cloud  ou  the  one  hand  and 
no  title  to  be  clouded  on  the  other. 

The  claim  that  tlie  lease  constitutes  no  cloud  is  founded 
upon  the  provisions  of  the  statute  which  make  the  lease 
inchoate ;  ineffective  to  produce  a  right  of  possession  or 
establish  a  title ;  until  a  specified  notice  to  redeem  has  been 
given  to  occupant  or  owner,  and  a  certificate  of  which,  signed 
by  the  comptroller,  must  accompany  the  record  of  the  lease. 
(Laws  of  1871,  ch.  381,  §§13,  14,  15  and  16.)  It  is  undoubt- 
edly true  that,  until  that  certificate  is  given,  the  right  of  the 
lessee  is  imperfect  and  no  title  passes  by  the  conveyance. 
{Lochoood  v.  Gehlert,  127  N.  Y.  241.)  But  if  we  concede 
tliat  the  imperfect  and  inoperative  lease  does  not  constitute 
an  actual  cloud  it  is  nevertheless  a  decisive  step  towards  the 
creation  of  a  cloud  and  a  tlireat  and  menace  to  create  one  in 
the  future.  Equity  may  interfere  to  prevent  a  threatened 
cloud  as  well  as  to  remove  an  existing  one.  {Sanders  v. 
YonkevB^  63  X.  Y.  492.)  It  is  true  that,  in  such  a  case,  there 
must  appear  to  be  a  determination  to  create  a  cloud,  and  the 
danger  must  be  more  than  merely  speculative  or  potential. 
That  was  said  of  tax  proceedings  in  which  no  lease  had  been 
given  and  there  was  no  proof  that  the  purchaser  claimed  it  or 
the  city  threatened  it.  Here  it  has  been  given.  Its  very 
existence  is  a  threat.  It  was  not  given  for  amusement  or  as 
an  idle  ceremony.  It  meant  and  could  only  mean  a  purpose 
to  subvert  the  title  and  possession  of  the  owner.  The  further 
steps  necessary  to  make  the  result  effective  lay  wholly  in  the 
option  of  the  lessee.  If  he  actually  served  the  necessary 
notice  and  filed  the  prescribed  affidavit  and  satisfied  tlie  comp* 
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troUer  of  those  facts  the  certificate  followed  as  a  matter  of 
course  if  not  barred  by  a  redemption.  The  lessee,  therefore, 
in  the  present  case  stands  with  an  effective  weapon  in  Jiis 
hands  and  may  strike  his  blow  when  he  pleases.  It  is  in  that 
respect  that  the  situation  differs  from  that  in  Clark  v.  Dwven- 
port  (95  X.  Y.  478).  There  the  state  comptroller  had  not 
given  a  deed  and  was  not  bound  to  give  it.  He  might  instead 
cancel  the  sale  and  could  be  compelled  to  do  so.  Here  the 
city  comptroller  has  given  the  lease  and  has  no  discretion  left. 
If  the  grantee  gives  the  notice  and  proves  it,  the  comptroller 
must  make  the  certificate.  Nor  is  it  an  answer  to  say  that  for 
many  years  the  lessee  has  omitted  to  give  the  notice.  That 
only  intensifies  the  injury  and  the  danger.  In  Hodges  v. 
Griggs  {21  Verm.  280)  a  creditor's  execution  against  land  fol- 
lowing an  attachment  had  been  allowed  to  sleep  for  seven  or 
eight  years,  and  equity  required  him  to  enforce  his  right  or 
remove  the  threatened  cloud.  And  so  the  defendant  here  has^ 
no  right  to  maintain  a  threat  of  title  as  lessee,  when  he  con- 
fesses that  it  is  founded  on  no  legal  right.  The  lease  is  some- 
thing more  than  a  certificate  of  sale.  It  is  in  form  and  terms  a 
conveyance,  effective  at  the  option  of  the  lessee  if  there  be  no 
redemption.  The  statute  provides  that  "  all  such  leases  exe- 
cuted by  the  said  comptroller  and  witnessed  by  the  clerk  of 
arrears,  shall  be  presumptive  evidence  that  the  sale  and  all 
proceedings  prior  thereto,  from  and  including  the  assessments 
on  said  lands  and  tenements  for  taxes  or  assessments,  or  Croton 
water  rents,  and  all  notices  required  by  law  to  be  given  pre- 
vious to  the  expiration  of  the  two  years  allowed  to  redeem, 
were  regular  and  according  to  the  provisions  of  the  statute." 
Such  a  lease,  armed  with  such  presumptions,  effective  at  the 
option  of  the  lessee,  unless  there  is  a  redemption  for  his  bene- 
fit drawing  forty-two  per  cent  of  interest,  and  suflicient  to 
prevent  any  sale  of  the  property  and  cloud  the  owner's  right, 
cannot  be  said  to  be  a  mere  speculative  danger. 

Nor  is  it  true  that  the  invalidity  of  the  lease  appears  upon 
its  face.  It  shows  no  details  of  the  amounts  for  which  the 
sale  was  made,  and  the  presumptions  attending  it  make  proof 
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of  fiuch  details  tmessential  to  the  right  of  the  lessee.  It  is  only 
by  evidence  outside  of  the  lease  itself  that  its  invalidity  can 
be  made  to  appear. 

I  think,  therefore,  that  enough  was  shown  to  justify  the 
intervention  of  equity  to  cancel  the  lease  even  if  considered 
only  as  a  threat  to  create  a  cloud,  and  if  the  action  be  regarded 
as  one  not  to  remove  but  to  prevent  a  cloud. 

The  further  controversy  appears  to  me  to  be  quite  extra- 
ordinary. It  is  over  the  purely  legal  question  whether  the 
plaintifPs  title  was  or  was  not  good  and  perfect,  and  the 
equity  action  became  busy  with  the  exact  issue  belonging  to* 
an  action  of  ejectment.  The  plaintiff  alleged  that  he  was  the 
owner  of  the  land  as  he  was  bound  to  allege,  and  the  defend- 
ant denied  the  allegation.  If  thereupon  the  plaintiff,  as  a 
condition  of  equitable  relief,  is  compelled,  not  only  to  show 
possession  which  raises  a  presumption  of  title,  but  to  go* 
beyond  that  and  disclose  and  defend  the  actual  title  under 
which  he  holds,  with  the  burden  of  establishing  it  resting  ou 
him,  and  every  weakness  in  it  inuring  to  the  adversary,  and 
the  final  judgment  conclusive  on  the  question,  he  is  stripped 
of  every  advantage  due  to  his  possession  and  which  would  be 
his  in  an  action  of  ejectment.  I  incline  to  the  opinion  that 
this  plaintiff  was  not  bound  to  show  or  defend  his  paper  title ; 
that  he  might  safely  have  rested  upon  his  possession  and  the 
presumption  of  ownership  which  the  law  attaches  to  it,  and 
was  not  required  to  subject  his  chain  of  title  to  the  attack  of 
his  adversary.  But  I  do  not  decide  that  question,  or  bind 
my  own  later  judgment,  because  in  this  case  no  such  objec- 
tion ap|)ears ;  the  paper  title  was  disclosed  and  fought  over  and 
passed  upon,  without  objection  or  protest ;  and  so  the  question 
is  presented  whether  it  is  good  or  not. 

The  plaintiff's  chain  of  title  was  attacked,  first,  at  the 
conveyance  by  Rollins  to  Mooney,  Stansbury  and  Queripel, 
described  as  trustees  of  the  New  York  City  Land  Association, 
but,  nevertheless,  running  to  them  "  as  joint  tenants,  to  the 
survivor  of  them,  his  heirs  and  assigns  forever."  It  does  not 
appear  that  the  association  was  a  corporate  l)ody  or  capable  as 
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such  of  taking  a  legal  title.  It  must  be  assumed  to  have  been 
a  partnership  of  individuals  associated  for  dealing  in  real 
estate.  Who  they  were  we  do  not  know,  but  we  must  pre- 
sume that  the  three  grantees  were  members  of  the  association 
holding  the  legal  title  for  the  benefit  of  others  as  well  as  of 
themselves.  They  had,  therefore,  or  may  have  had,  a  benefi- 
cial interest,  and  were  not  mere  trustees  holding  the  bare  and 
naked  legal  title.  The  sections  of  the  Revised  Statutes  which 
take  away  the  nominal  title  and  vest  it  in  the  beneficiary 
intended  do  not  apply  to  a  case  where  the  grantee  has  himself 
a  beneficial  interest  in  the  grant  and  is  something  more  than 
the  holder  of  the  mere  nominal  title.  (1  R.  S.  p.  728,  §§  49-58  ; 
J\^.  r.  Dry  Dock  Co.  v.  Siilhnan,  30  N".  Y.  194.)  No  case 
was  made  sufficient  to  divest  the  grantees  of  the  legal  title 
;and  vest  it  in  an  association  which  probably  could  not  take  at 
•all ;  and  whether  we  regard  the  deed  as  one  to  the  individuals 
merely,  discarding  the  reference  to  the  association  as  matter 
•of  description  (Towar  v.  Ilale^  46  Barb.  361),  or  as  conveying 
to  some  extent  also  for  the  benefit  of  others,  the  result  is  the 
same  ;  for  in  the  latter  case  there  was  undoubted  authority  to 
sell,  entirely  consistent  with  the  possible  or  supposed  trust, 
and  in  no  respect  a  contravention  of  its  purposes;  so  that  the 
purchaser's  title  would  be  good,  and  not  charged  with  respon- 
sibility for  the  due  disposition  of  the  proceeds. 

Xor  was  the  deed  to  plaintiff  void  because  at  its  date 
Townshend  was  in  possession  and  holding  adversely.  If  he 
held  under  the  comptroller's  lease  his  possession  was  not 
adverse  to  plaintiff's  title.  {Moores  v.  Townshend^  22  J.  &  S. 
240 ;  Bedell  v.  SJiaw,  59  X.  Y.  46.)  If  he  did  not  hold 
under  that  he  failed  to  show  any  specific  title  upon  which  his 
possession  rested.  {Dawley  v.  Brown^  79  N.  Y.  396.)  He 
now  asserts  that  he  held  under  the  judgment  in  ejectment 
rendered  in  Moores  v.  Townshendy  but  that  judgment  gave 
him  no  title,  and  adjudged  none  in  him.  He  pleaded  none 
and  defended  on  his  possession  alone. 

But  he  further  relies  upon  the  decision  in  that  action  as 
conclusive  against   tlie   title   now   asserted  by  the  plaintiff. 
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Judgment  then  went  for  the  defendant  and  is  described  as 
upon  the  merits.  It  settled  that  Moores  at  that  time  and 
upon  the  then  existing  facts  had  no  valid  title,  such  as  to 
defeat  Townshend's  possession.  The  judgment  established  no 
title  in  anybody,  for  the  defendant  neither  pleaded  nor  proved 
one  in  himself,  but  stood,  as  he  had  a  right  to  stand,  on  his 
possession.  The  certificate  of  the  Superior  Court  shows  that 
the  plaintiff  proved  no  possession  either  in  himself  or  in  any 
of  his  grantors,  and  he  may  have  been  defeated  for  that  reason 
and  that  alone.  But  the  present  plaintiff  has  obtained  posses- 
sion and  changed  the  situation.  The  previous  adjudication 
that  a  title  in  the  air  was  bad,  does  not  destroy  the  title  subse- 
quently anchored  to  the  possession.  The  conditions  are 
different :  the  questions  are  not  the  same.  The  argument  of 
the  General  Term  shows,  I  think  very  fairly,  that  the  judg- 
ment in  ejectment  is  conclusive  only  afi  to  the  title  established 
in  that  action,  and  that  the  judgment  rendered  did  not 
establish  any.  The  defendant  pleaded  none;  the  plaintiff 
proved  none.  If  the  court  had  decided  in  that  case  that  the- 
paper  title  disclosed  was  at  any  point  defective  or  unsound,, 
the  decision  would  conclude  us,  but  it  does  not  so  appear. 
The  court  may  have  held  it  to  be  good  in  and  of  itself  pro- 
vided only  that  there  was  possession  somewhere  under  it^ 
There  is  such  possession  now,  and  a  decision  on  the  present 
facts  in  favor  of  the  plaintiff  does  not  necessarily  contradict 
the  previous  judgment  against  his  grantor.  At  all  events,  the- 
defendant  was  bound  to  show  a  decision  adverse  to  and 
destructive  of  the  title  now  asserted  in  some  of  its  essential 
elements,  but  has  not  done  so.  In  that  respect  we  agree  with 
the  reasoning  of  the  General  Term.     * 

It  follows  that  the  judgment  should  be  aflSrmed,  with  costs^ 

All  concur. 

Judgment  affirmed. 
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ii4<  aoB       Levi  P.  Boss,  Appellant,  ^^  David  Hawley  et  al.,  Respondents. 

I    111    866 

'  _1^8  358         Where  a  party  has  been  defeated  in  his  action  by  reason  of  neglect  to  per- 
17A  827fll  form  some  preliminary  act  necessary  to  perfect  the  cause  of  action, 

such  as  giving  a  notice,  the  judgment  is  not  a  bar  to  another  action 
begun  after  the  performance  of  the  requisite  preliminary  act. 
Where  a  grantoi*  of  land  seeks  to  re-enter  because  of  a  breach  of  a  condition 
subsequent,  he  must  show  that  the  true  spirit  and  purpose  of  the  con- 
dition have  been  willfully  disregarded  by  the  grantee;  it  is  not  sufficient 
to  prove  a  technical  breach,  through  the  action  of  strangers,  without 
the  grantee's  permission. 
In  1848  plaintiff  conveyed  certain  lands  to  the  town  of  Yonkers,  whose 
rights  have  since  become  vested  in  defendant,  the  city  of  Yonkers.  The 
deed  contained  a  condition  that  the  land  conveyed  should  forever  remain 
public  and  open  as  a  public  highway,  and  that  no  house,  or  other  erection, 
save  a  public  monument,  should  ever  be  built,  erected  or  permitted 
thereon.  In  1857  the  line  of  the  land  was  located  by  competent  engi- 
neers, and  defendant  H.,  who  owned  adjoining  lands,  erected  a  building 
coming  up  to  said  line  ;  this  was  recognized  as  the  true  line  by  the  city. 
H.  also  constructed  an  area  under  the  surface  of  the  ground  in  front  of 
said  building,  about  four  feet  wide,  with  a  stairway  leading  down 
from  the  street;  over  this  area  is  a  sidewalk  with  gratings  and  a 
door  to  the  stairway,  which,  when  closed,  constitute  no  obstruction. 
In  an  action  of  ejectment  to  recover  possession  of  the  land  conveyed, 
based  on  the  ground  of  forfeiture  of  title  because  of  alleged  breach  of 
,said  condition,  it  was  found,  upon  conflicting  evidence,  that  the  build- 
ing, which  was  sixty-three  feet  in  length,  encroached  at  one  end  sixteen 
inches,  and  at  the  other,  two  inches  upon  the  land  conveyed.  Plaintiff 
saw  the  building  erected,  and  for  more  than  twenty  years  made  no  claim 
of  a  breach  of  said  condition.  Held,  that,  under  the  circumstancea 
shown,  it  did  not  appear  that  the  city  had  done,  or  knowingly  permit- 
ted anything  which  amounted  to  a  breach  of  the  condition  within  any 
fair  and  reasonable  construction  of  the  condition,  or  the  intention  of  the 
parties  to  the  deed  when  it  was  executed ;  also,  that  no  permission  to 
erect  the  building,  such  as  was  contemplated  by  the  parties  to  the  con- 
tract, was  shown. 
In  a  former  action  brought  by  plaintiff  to  recover  the  land  granted,  a  judg- 
ment was  rendered  in  his  favor;  this  was  reversed  by  the  General  Term, 
and  a  new  trial  granted  on  the  law  and  facts.  The  order  of  the  (General 
Term  was  affirmed  on  appeal  to  this  court,  and  judgment  absolute 
ordered  against  plaintiff  upo»  his  stipulation  on  the  ground,  among 
others,  that  no  notice  had  been  given  to  the  city  of  the  erection  claimed 
as  a  breach  of  the  condition.  Held,  that  the  former  judgment  was  not 
a  bar. 
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As  to  whether  plaintiff  is  bound  absolutely  by  the  former  judgment 
because,  of  this  stipulation,  even  in  a  new  action,  brought  upon  new 
or  additional  facts  subsequently  occurring,  guctre. 

(Argued  January  22,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  11,  1893,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  dismissing  the  complaint  on  trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
£LTe  stated  in  the  opinion. 

James  M.  Hunt  for  appellant.  The  defense  set  up  in  the 
answer  to  the  effect  that  plaintiff's  cause  of  action  was  barred 
by  a  former  adjudication  was  not  established.  {Marsh  v. 
Masterson^  101  K.  Y.  40X  ;  Spellman  v.  Terry^  74  id.  448 ; 
Shaw  V.  Broadhent,  129  id.  114;  D.  U.  S.  C.  Co.  v.  D.  T. 
Co.,  84  id.  156;  Lewis  v.  0.  K.  <&  P.  Co.,  125  id.  341 ;  Bell 
V.  MerrifieU,  109  id.  202;  Porter  v.  Smith,  107  id.  531; 
Code  Civ.  Pro.  §  1318  ;  Eose  v.  Hawley,  118  id.  502.)  The 
defense  of  the  Statute  of  Limitations  as  set  up  in  the  answers 
of  the  various  defendants  was  not  established  in  any  particu- 
lar.    {Sturges  v.  Parkhurst,  18  J.   &   S.   306;  RosseU  v. 

Wickham,  36  Barb.  386 ;  M,  E.  Church  v.  BrowneU,  5  Ilun, 
466;  Wood  v.  Squires,  1  id.  481 ;  Bradt  v.  Church,  110  N. 
Y.  537;  Cagger  v.  Lansing,  64  id.  417,  430;  Tyler  v.  Hei' 
dom,  46  Barb.  439,  464,  466,  466 ;  48  K".  Y.  671 ;  Van  Bens- 
selaer  v.  Barringer,  39  id.  9,  15 ;  Bedell  v.  Shodo,  59  id.  46, 
49 ;  Porter  v.  McOrath,  9  J.  &  S.  104 ;  Bliss  v.  Johnson, 
94  N.  Y.  235,  242 ;  Kirh  v.  Smith,  9  Wheat.  241,  288  ;  Jones 
V.  Smith,  73  N.  Y.  205,  211 ;  Patten  v.  N.  T.  E.  R.  R.  Co., 
3  Abb.  [N".  C]  346 ;  Miller  v.  Piatt,  5  Duer,  272 ;  Pope  v. 
Hanmer,  74  N.  Y.  240 ;  Yates  v.  Be  Bogert,  56  id.  527, 
532  ;  Flora  v..  Carieau,  38  id.  Ill ;  Aheel  v!  Von  Gelder,  36 
id.  513  ;  WiUmo  v.  Lane,  37  Barb.  247,  249  ;  Becker  v.  Van 

Valkenhv/rgh,  29  id.  322;  Jackson  v.  Andrews,  7  Wend. 
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157,  158 ;  a  L.  N.  Co,  v.  K.  N.  Co,,  37  Hun,  1 ;  108  N.  Y. 
631.)  The  breach  of  tlie  condition  in  the  deed,  as  claimed  by 
plaintiff,  and  as  established  by  the  verdict  of  the  jury  upon 
the  first  trial  of  this  action,  is  sufncient  in  law  to  make  plain- 
tiff the  absolute  owner  in  fee  of  the  premises  covered  by  that 
deed.  {RoBe  v.  Hawley^  118  N.  Y.  502,  511 ;  Jackson  v. 
AUen,  3  Cow.  220 ;  Gilbert  v.  Peteler,  38  N.  Y.  165-168 ; 
Craig  v.  WeUs,  11  id.  315-320 ;  Coleman  v.  Beach,  97  id. 
545 ;  Plumb  v.  Tuhbs,  41  id.  442.)  The  defendants,  in  their 
answer,  set  up  an  alleged  sale  prior  to  the  commencement  of 
this  action  by  the  sheriff,  of  all  plaintiff's  interest  in  tlie 
premises  in  question.  The  fact  that  a  right  of  re-entry  upon 
breach  of  a  condition  subsequent  contained  in  a  deed,  before 
the  grantor  has  actually  obtained  possession  of  the  land, 
and  thereby  entirely  defeated  tlie  conditional  deed,  i* 
neither  an  estate  in  land  nor  any  such  right  that  it  can 
be  sold,  assigned  or  seized  for  debt.  {Nicoll  v.  N.  Y. 
(&  K  R.  R.  Co.,  12  X.  Y.  121;  TowU  v.  Retmeriy 
70  id.  303,  312 ;  Sheridan  v.  ITouBe,  4  Abb.  Ct.  App.  Dec. 
218-226.)  It  is  not  necessary  for  a  plaintiff  claiming  the  right 
of  re-entry  upon  breach  of  a  condition  subsequent  to  make  an 
entry  upon  the  premises  in  question.  {Plumb  v.  TicbbSj  41 
N.  Y.  442-449  ;  Tyler  v.  Jleidorn,  48  id.  671.)  The  point 
taken  by  counsel  for  the  city  of  Yonkers  that  there  is  no  proof 
that  the  city  of  Yonkers  is  in  possession  of  any  part  of  the 
premises  is  untenable.  (Strong  v.  City  of  Brooklyn,  68 
N.  Y.  1.)  Under  the  proof  it  could  not  be  held  as  a  matter 
of  law  that  plaintiff  had  waived  his  rights.  {Ro%e  v.  Hawley, 
118  N.  Y.  502  ;  Gray  v.  Blanchard,  8  Pick.  284  ;  De  Lancnj 
V.  Ganong,  9  N.  Y.  24  ;  Tmkhamw.  E.  R.  Co.,  53  Barb.  393 ; 
2  Washb.  on  Real  Prop.  [4th  ed]  19.)  The  fact  that  the 
United  States  government  rented  these  premises  for  its  post- 
office,  and  that  plaintiff  was  the  agent  of  the  government  and 
had  charge  of  the  premises  so  rented,  does  not  affect  the  plain- 
tiff's rights  in  this  action.  {Child  \.  Cha^ppel,  9  N.  Y.  246; 
Bcnh  of  Utica  v.  Mersereaai,  3  Barb.  Ch.  528,  567 ;  Smith 
V.  Babcock,  36  N.  Y.  167,  168  ;  Jloag  v.  Roag,  35  id.  469 ; 
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Prevoty.  Lawrence,  51  id.  219,222;  Iletzelv.  Barber,  69  id. 
1, 15 ;  Whlthig  v.  Ednumds,  94  id.  309, 312-314.)  The  proof 
of  the  commencement  of  the  former  action  by  service  of  the 
summons  and  complaint  upon  tlie  city  of  Yonkers,  that  the 
city  defended  and  the  city  attorney  was  present  upon  the  trial, 
and  that  upon  such  trial  the  couil;,  upon  all  the  proof  sub- 
mitted, found  the  facts  which  constitute  the  encroachment, 
and  that  all  of  these  occurrences  had  taken  place  prior  to  the 
commencement  of  the  present  action,  was  sufficient  proof  of 
notice  to  the  city  of  Yonkers  at  the  time  this  action  was  com- 
menced.    (133  N.  Y.  315-319.) 

Theodore  Fitch  for  Hawley  and  others,  respondents.  Even 
if  the  plaintiff  is  right  in  his  claim  of  an  encroachment,  the 
encroachment  claimed  would  not  constitute  a  breach  of  the 
condition  of  his  deed  to  the  town  of  Yonkers.  {In  re  Tilden, 
98  N.  Y.  434,  443;  McGriffifi  v.  Cohoes,  74  id.  387;  Hoff- 
man  v.  yE,  Ins.  Co,,  32  id.  412 ;  Coffin  v.  Reynolds,  37  id. 
640;  PatUm  v.  .V.  Y,  E.  R.  R.  Co,,  3  Abb.  [X.  C]  313; 
Rose  V,  Hawley,  118  N.  Y.  502.)  If,  as  the  defendants 
understand  the  fact  to  be,  the  General  Term  has,  by  its  decis- 
ion and  judgment  in  the  first  action  between  the  parties  to 
this  record,  determined  that  tliere  was  no  breach  of  the  con- 
dition contained  in  the  deed  of  the  plaintiff  to  the  town  of 
Yonkers  of  December  30,  1848,  and  no  substantial  encroach- 
ment on  the  premises,  the  plaintiflPs  cause  of  action  based 
on  the  alleged  breach  of  condition  and  the  alleged  encroach- 
ment was  thereby  extinguished,  and  when,  by  affirmance  in 
the  Court  of  Appeals  of  the  order  of  tlie  General  Term,  judg- 
ment absolute  was  given  against  him  there  was  an  end  of  that 
cause  of  action.  {Rose  v.  Hawley,  133  N.'  Y.  315 ;  118  id. 
502.)  A  final  adjudication  upon  essential  material  facts 
is  conclusive  upon  the  same  parties  and  will  bar  a  subse- 
quent action.  {Jordan  v.  Van  Epps,  85  N.  Y.  427;  Smith 
y.  Smith,  79  id.  034;  Taska  v.  (TBrien,  68  id.  446,  449; 
Bloomer  v.  Sturges,  58  id.  168,  276  ;  Clemens  v.  Clemens, 
87  id.  57,  74;  Daly  v.  Brown,  4  id.  71;  Burt  v.  Stei^n- 
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bergh,  4  Cow.  559;  l^h'dlips  v.  Bericlc^  16  Johns.  136; 
Cromwell  v.  County  of  Suc^  94  U.  S.  351  ;  Aurora  City  v. 
West,  6  Wall.  82  ;  Bigelow  on  Estoppel  [5th  ed.],  165  ;  Wells' 
Kes  Ad  judicata,  etc.,  §§  248,  251;  Freeman  on  Judgment:?, 
§  260 ;  Bell  v.  Merrijidd,  109  X.  Y.  201.)  The  stipulation 
given  by  the  plaintiff  in  taking  his  appeal  from  tlie  order  of 
the  General  Term  granting  hiiu-a  new  trial  in  the  liret  action, 
and  the  judgment  absolute  rendered  thereon  by  the  Court  of 
Appeals  in  affirming  the  order,  preclude  the  plaintiff  from 
again  litigating  the  same  cause  of  action.  Such  a  judgment 
rests  upon  the  consent  of  the  appellant,  and  not  upon  the 
merits  of  the  controversy,  and  bars  any  further  litigation  of 
the  same  cause  of  action.  {Roberts  v.  Baumgarten^  126  N. 
Y.  386 ;  Cobh  v.  Hatfield,  46  id.  535 ;  Illscock  v.  Harris,  80 
id.  402 ;  Camoell  v.  Hazard,  121  id.  484 ;  Godfrey  v.  Moser, 
^(j  id.  250 ;  People  ex  rel,  v.  Thatcher,  55  id.  525  ;  Lanrnan 
V.  Z.  R,  R.  Co,,  18  .id.  493.)  If  the  plaintiff  ever  had  any 
rights  from  a  breach  of  the  condition  they  were  absolutely 
barred  by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §5^  365, 
371,  372,'  415 ;  Foster  v.  H.  E,  Co.,  9  Barb.  287  ;  Bradstreet 
v.  Hunti)ujton,  5  Pet.  402 ;  Duryea  v.  Schafer,^o  N.  Y. 
446;  Crary  v.  Goodman,  22  id.  175;  Driygs  v.  Phillips^ 
103  id.  77.) 

Joseph  F,  Daly  for  city  of  Yonkers,  respondent.  The  case 
on  appeal  shows  that  all  the  issues  raised  by  the  pleadings  in 
this  action  were  in  a  former  action  adjudicated  and  judgment 
absolute  rendered  against  the  plaintiff  in  favor  of  the  defend- 
ants. {Rose  V.  Hawley,  133  N.  Y.  315.)  The  fact  that  judg- 
ment absolute  was  rendered  against  the  plaintiff  in  favor  of 
the  defendants  in  a  former  action  between  the  same  pai*ties 
upon  the  same  issues  being  established,  any  recovery  by  the 
plaintiff  in  the  present  action  was  barred.  {Lanman  v. 
Z.  R,  R.  Co.,  18  N.  Y.  493 ;  CoU  v.  Hatfield,  46  id.  533 ; 
Godfrey  v.  Moser,  ^^  id.  250 ;  Mackay  v.  Lexois,  73  id.  382 ; 
Roberts  v.  Baunujarten,  126  id.  326 ;  HiscocTc  v.  Harrin, 
80  id.  402;    Code  Civ.  Pro.   §  191.)    A  final  adjudication 
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upon  essential  material  facts  is  conclusive  upon  the  same 
parties  and  will  bar  a  subsequent  action.  {LoriUard  v. 
Clyde,  122  K.  Y.  41;  Stannard  v.  HvMeU,  123  id.  520; 
Marsh  V.  Masterton^  101  id.  401 ;  Leavitt  v.  Wolcott^  85  id, 
212 ;  Le  Oiten  v.  Gouvemeitr^  1  Johns.  436 ;  Clemens  v. 
Clemens,  37  N.  Y.  59 ;  Moloney  v.  Horan,  12  Abb.  [N.  S.] 
293;  Emhiry  v.  Ccnm^yr,  3  N.  Y.  511,  522;  Pray  v.  7%^- 
man,  98  id.  351 ;  Church  v.  ^/rfc/,  88  id.  652 ;  Dowley  v. 
JBroien,  79  id.  390;  Smith  v.  Smith,  Id.  634;  Dunhmn  v. 
Bower,  77  id.  76.)  Notice  to  the  city  of  the  encroachment 
was  an  essential  portion  of  the  plaintiff's  case,  and  a  failure  on 
liis  part  to  prove  such  notice  must  necessarily  Tesult  in  a  dis- 
missal of  the  complaint.  {Rose  v.  HawUy,  118  IS".  Y.  502 ; 
133  id.  315.)  The  plaintiff's  remedy  (if  he  ever  had  any)  is 
absolutely  barred  by  the  Statute  of  Limitations,  and  on  this 
ground  alone  the  complaint  was  properly  dismissed.  {Tyler 
V.  Ileidorn,  46  Barb.  439 ;  Jackson  v.  Schoomaker,  4  Johns. 
390,  399  ;  Jacksm^  v.  Cairns,  20  id.  301,  306  ;  Grim  v.  Dyar^ 
3  Duer,  359 ;  Rowan  v.  Delsey,  18  Barb.  484,  488 ;  RandaU 
V.  Raah,  2  Abb.  Pr.  307,  313  ;*  Driggs  v.  Phillips,  103  X.  Y. 
77 ;  Bli^s  V.  Johnson,  94  id.  235.)  Neither  the  town,  village 
nor  city  of  Yonkers,  nor  the  authorities  of  either  of  them, 
could  by  any  act  or  omission  of  theirs  give  permission  to 
obstruct  the  public  highway,  nor  could  any  omission,  or  even 
express  act,  work  a  forfeiture  of  the  land  in  question.  {People 
V.  Kerr,  27  N.  Y.  188 ;  Milhn  v.  Sharp,  Id.  611 ;  2  Dillon 
on  Mun.  Corp.  660  ;  S.  Y.  O,  Asylum  v.  City  of  Troy,  76 
N.  Y.  110.)  Where  property  is  held  by  a  city  not  as  pro- 
prietor of  the  land,  but  only  in  trust  for  the  use  of  the  inhab- 
itants as  a  higliway,  an  action  for  ejectment  cannot  be  main- 
tained. (2  Dillon  on  Mun.  Corp.  §  665 ;  Child  v.  Chappel,  9 
K.  Y.  246 ;  Strong  v.  City  of  Brooklyn,  68  id.  1 ;  Cowenr 
haven  v.  City  of  Brooklyn,  38  Barb.  9.) 

O'Brien,  J.  The  questions  presented  by  this  appeal  arise 
in  an  action  by  the  plaintiff  to  recover  the  possession  of  real 
property,  based  upon  allegations  of  the  breach  of  conditions 
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Bubeequeiit  in  a  deed.  On  the  30th  of  December,  1848,  the 
plaintiff  convej^ed  to  tlie  municipal  corporation  then  known  as 
the  town  of  Yonkers,  a  parcel  of  land  described  as  containing 
eighty-four-liundredths  of  an  acre.  All  the  interest,  rights 
and  obligations  conferred  by  this  deed  have  since  become 
vested  in  the  city  of  Yonkers,  one  of  the  defendants  in  this 
action.  The  deed,  after  a  description  of  the  land  intended  to 
be  conveyed  by  metes  and  bounds,  contained  the  following 
provision  :  "  This  conveyance  is  upon  this  express  condition, 
that  the  strip  of  land  forming  part  of  the  premises  above 
described,  and  being  twelve  feet  and  six  inches  in  width,  and 
extending  all  along  said  Academy  street,  shall  forever  here- 
after be  and  remain  a  part  of  said  Academy  street,  and  shall 
never  be  used  for  any  other  purpose  whatsoever.  And  also 
that  all  the  residue  of  said  land  hereby  conveyed  sliall  forever 
hereafter  be  and  remain  public  and  open  as  a  public  highway, 
and  that  no  house,  building  or  other  erection  whatsoever, 
excei)t  a  public  monument,  shall  ever  be  built  or  erected  or 
permitted  upon  the  said  land  or  upon  any  part  thereof." 

The  complaint  alleges  in  terms  quite  broad  and  general 
that  there  has  been  a  breach  of  this  condition,  and  particu- 
larly that  the  defendant  Ilawley  has  been  pennitted  by  the 
city  to  erect  a  building  on  a  part  of  the  premises,  and  that  it 
still  continues  to  permit  him  to  maintain  the  building  and  hold 
the  land  upon  which  it  was  erected  and  claim  it  as  his  own 
contrary  to  the  conditions  expressed  in  tlie  grant. 

At  tlie  trial  the  plaintiff  attempted  to  show  by  proof  that 
a  building  erected  by  the  defendant  Ilawley  or  his  grantors 
many  years  ago  encroaches  upon  the  land  described  in  the 
deed.  This  building  is  north  of  the  land  conveyed  and  is 
something  over  sixty  feet  in  length.  It  is  claimed  that  the 
southerly  wall  stands  upon  a  portion  of  the  soil  included 
within  the  bounds  of  the  deed  to  the  town  to  the  extent  of 
sixteen  inches  at  one  end  of  the  building  and  two  inches  at 
the  other  end.  The  evidence  on  this  point  is  quite  compli- 
cated, obscure  and  conflicting,  but  it  is  conceded  that  unless 
there  is  some  insurmountable  legal  obstacle  in  the  way  of  the 


1894.]  Rose  v,  Hawley  et  al.  373 

N.  Y.  Rep.]  Opinion  of  the  Ck)urt,  per  O'Brien,  J. 


plaintiffs  recovery  in  any  event,  that  he  was  entitled  to  have 
the  fact  as  to  the  existence  and  extent  of  the  alleged  encroach- 
ment determined  by  the  jury.  The  other  proof,  in  regard  to 
the  breach  of  the  condition,  shows  the  existence  of  an  area 
south  of  the  building  above  mentioned,  under  the  surface  of 
the  ground,  extending  south  from  the  building  four  feet, 
about  eight  feet  deep.  The  southerly  wall  of  this  area  is 
sixty -four  feet  in  length,  eight  feet  in  height  and  about  six- 
teen inches  thick.  All  the  surface  inclosed  in  this  area  is 
within  the  bounds  of  the  land  conveyed  by  the  deed.  There 
is  a  stone  stairway  in  the  area  leading  below  from  the  street, 
and  over  all  tlie  s})ace  is  a  sidewalk  containing  gratings  and  a 
door  to  the  stairway  which,  when  closed,  constitutes  no 
obstruction  to  persons  passing  upon  the  walk.  This  feature 
of  the  case  simply  shows  a  practice  quite  common  in  cities  of 
using  the  space  under  the  walk  as  a  cellar  or  area  for  the 
storage  of  goods  which,  in  no  material  respect,  interferes  with 
the  use  of  the  surface  above  as  a  public  highway  in  the  manner 
in  which  sidewalks  are  generally  used.  This  was  the  situation 
with  respect  to  the  breach  of  the  condition  when  this  litiga- 
tion began.  The  persistency  of  the  litigants,  and  the  varying 
results  of  the  contest  from  time  to  time,  have  added  to  the 
case  some  new  complications  which  require  some  notice  in 
order  to  obtain  a  clearer  view  of  the  questions  presented  now 
by  the  record. 

In  the  year  1886  the  plaintiff  first  brought  his  action  to 
recover  the  land  granted  as  above  described,  and  in  that  year 
he  obtained  a  judgment  in  his  favor  upon  a  trial  by  the  court 
without  a  jury.  Tliis  judgment  was  reversed  by  tlie  General 
Term  ujx)n  the  law  and  the  facts  and  a  new  trial  granted. 
{Rose  V.  Ilaide]!^  45  Ilun,  592.) 

From  this  result  the  plaintiff  appealed  to  this  court,  stipu- 
lating, as  required  by  section  J  91  of  the  Code,  that  if  the 
order  was  afKrmed  judgment  absolute  should  be  rendered 
against  him.  The  case  was  heard  by  the  Second  Division 
of  this  court,  which  affirmed  the  order  appealed  from 
and     directed    judgment     absolute     against     the     plaintiff. 
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{Rose  V.  Hawley^  118  N.  Y.  502.)  This  judgment  was  duly 
entered  upon  the  remittitur  in  the  court  below.  One  of  the 
reasons  given  in  the  opinion  of  the  Second  Division  for  the 
affirmance  of  the  order  was  that  no  notice  had  been  given  to 
the  city  of  the  erection  claimed  as  a  breach  of  the  conditions 
in  the  deed.  The  plaintiff  began  this  action  in  the  year  1890, 
and  the  complaint  differs  from  that  in  the  former  action  only 
in  this  respect.  It  contains  allegations  as  to  the  commence- 
ment of  the  first  action,  the  service  of  the  complaint  upon  the 
city  and  the  defendant  Hawley,  charging  a  breach  of  the  con- 
ditions and  stating  the  facts  constituting  the  same,  which  were 
substantially  identical  with  the  facts  contained  in  the  record 
and  already  mentioned ;  that  the  city  appeared  and  defended 
the  action,  and  thus  had  notice  of  all  the  facts.  The  defend- 
ants, in  addition  to  the  defenses  interposed  in  the  first  suit, 
have  pleaded  the  former  judgment  as  a  bar.  Before  serving 
tlie  answer,  however,  they  demurred  upon  the  ground  that  the 
complaint  did  not  stat^  facts  sufficient  to  constitute  a  cause  of 
action,  and  upon  the  further  ground  that  upon  its  face  the 
existence  of  the  former  judgment  api)eared  which  constituted 
a  bar  to  this.  The  demurrer  was  sustained  at  the  General 
and  Special  Terms,  but  overruled  in  this  court.  We  then  held 
that,  for  the  purpose  of  the  question  then  before  us,  nothing 
could  be  known  in  regard  to  the  former  judgment  except  what 
was  stated  in  the  complaint,  and  that  enough  did  not  appear 
to  sustain  the  demurrer.  {Rose  v.  Hawley^  133  N.  Y.  315.) 
In  the  answer  the  defendants  have  set  forth  fully  all  the  facts 
in  regard  to  the  former  action,  and  allege  that  the  final  judg- 
ment was  upon  the  merits  and  determined  the  question  of 
encroachment  and  breach  of  the  conditions.  The  trial  of  the 
issues  was  had  before  a  jury  and  the  plaintiff  had  a  verdict, 
but  the  judgment  was  again  reversed  at  the  General  Term, 
upon  the  facts,  and  a  new  trial  granted.  {Rose  v.  Hawley,  09 
Hun,  614.)  Upon  the  new  trial  the  same  facts  appeared,  and 
upon  the  defendants'  motion  the  court  dismissed  the  complaint 
upon  the  merits,  to  which  ruling  the  plaintiff  excepted.  The 
judgment  entered  in  favor  of  the  defendants  upon  this  decis- 
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ion  has  been  affirmed  in  the  court  below,  and  the  record  con- 
taining all  tlie  proceedings  is  now  before  us  for  review. 
The  former  adjudication  was  not  upon  the  i  merits  in  the 
sense  which  the  rule  requires  in  order  to  render  the 
judgment  a  bar  in  another  action.  The  plaintiflf  failed, 
so  far  as  this  question  was  involved,  because  notice  of  the 
alleged  encroachment  could  not  be  imputed  to  the  city.  Since 
the  judgment  that  element  of  the  plaintiff's  case  has  been 
supplied,  and  hence  the  present  action  may  be  said  to  stand 
upon  facts  occurring  after  the  first  judgment,  or  at  least  after 
the  commencement  of  that  action.  Where  a  pai*ty  has  been 
defeated  in  his  action  by  reason  of  neglect  to  perform  some 
preliminary  act  necessary  to  perfect  the  cause  of  action,  such 
as  the  giving  of  notice  or  ^he  like,  the  judgment  is  not  a  bar 
to  another  action  begun  after  the  cause  of  action  has  become 
perfected  by  the  giving  of  notice  or  the  performance  of  the 
requisite  preliminary  act,  whatever  it  may  be.  A  party  who 
fails  in  an  action  upon  a  note  or  other  promise  for  the  reason 
that  it  was  not  due  at  the  time  the  suit  was  commenced,  may 
bring  another  action  when  the  promise  matures,  and  in  such 
cases  the  former  judgment,  though  rendered  upon  the  merits, 
is  no  bar,  and  the  same  principle  applies  to  the  facts  in  this 
case.  A  subsequent  action  may  be  brought  in  such  cases  in  a 
way  to  avoid  the  objection  which  proved  fatal  in  the  first. 
{Marsh  v.  Masterton,  101  N.  Y.  401-407 ;  Spehaan  v.  7>?vy, 
74  id.  448 ;  Slrnw  v.  Broadhent,  129  id.  114 ;  Bell  v.  Merrl^ 
fdd,  109  id.  202.) 

But  the  plaintiff  had  stipulated  in  the  former  action  that  in 
case  his  appeal  to  this  court  was  unsuccessful  then  judgment 
absolute  might  be  rendered  against  him,  and  such  judgment  was 
rendered.  The  plaintiff,  by  this  stipulation,  waived  his  statutory 
right  to  another  trial,  which  is  given  by  the  Code  in  actions  for 
the  recovery  of  real  property  {Roberts  v.  Baumgarten^  126 
N.  Y.  336),  and  whether  he  is  bound  by  the  former  judgment 
absolutely  and  forever,  even  in  a  new  action,  brought  upon 
new  or  additional  facts,  not  existing  when  the  former  suit  was 
commenced,  may,  perhaps,  be  still  an  open  question,  which,  in 


376  RiJSE  V,  IIawley  et  al.  [Feb., 

Opinion  of  the  CJourt,  per  03rien.  J.  [Vol.  141. 


tlie  view  we  are  disposed  to  take  of  the  case,  is  not  now 
important  to  decide. 

It  is  quite  certain  that  the  plaintiff  cannot  recover  without 
showing  a  breach  of  tlie  condition  in  some  substantial  and 
material  respect.  The  important  question,  therefore,  is 
whether  such  a  breach  was  shown  by  the  facts,  assuming,  as  we 
nmst,  that  the  jury  would  have  found  them  as  claimed  by  the 
plaintiff.  In  respect  to  the  area,  it  was  held  by  the  Second 
Division"  not  to  constitute  a  breach  of  the  condition,  as  it  was 
not  an  erection  upon  the  land  within  its  true  purpose  and  mean- 
ing, nor  was  it  rendered  so  by  use.  The  purpose  of  the  con- 
dition was  to  preserve  the  land  conveyed  for  public  purposes, 
and  it  was  not  violated  by  permitting  tlie  soil  or  f.pace  under 
the  sidewalk  to  be  used  in  such  manner  as  is  usual  and  com- 
mon in  cities  and  villagei<,  as  such  use  is  in  no  sense  inconsist- 
ent with  that  of  the  public  for  the  purpose  of  a  sidewalk  for 
persons  passing  along  the  street. 

The  remaining  ([uestiou  is  whether  the  encroachment  of  the 
wall  of  the  building  at  the  north  upon  the  land  conveyed, 
sixteen  inches  at  one  end  of  a  line  sixty-four  feet  in  length, 
and  rumnng  down  to  two  inches  at  the  otiier  end,  constitutes, 
under  the  circumstances,  such  a  breach  of  the  condition  as  to 
forfeit  the  grant  and  entitle  the  plaintiff  to  re-enter.  It  may 
be  said  generally  that  such  conditions  in  grants  are  not  favored 
in  the  law.  In  the  language  of  Chancellor  Kkx  i\  ''  Conditioiw 
subsequent  are  not  favored  in  law,  and  are  construed  strictly, 
because  they  tend  to  destroy  estates ;  and  the  rigorous  exac- 
tion of  them  is  a  species  suminnj/i  Ju^^*^  and  in  many  cases 
hardly  reconcilable  with  conscience."  (4  Kent's  ( -om.  130 ; 
Cntiij  V.  Wells^  11  N.  Y.  SI  5;  Wocxhcorth  v.  Payne^  74  id. 
190.)  There  are  instances  where  such  conditions  were 
enforced  for  reasons  and  upon  grounds  apj)arently  technical, 
but,  it  is  believed,  that  in  such  cases  the  ground  upon  which 
they  were  given  effect  was  within  the  intention  of  the  parties 
when  the  condition  was  inserted,  however  slight  the  violation 
was.     {PhnnV  v.  Tuhha,  41  N.  Y.  442.) 

The  intent  and  purpose  of  the  condition  in  this  case  was  to 
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prevent  the  city  from  using  the  land  conveyed  for  any  other 
jMirpose  tlian  that  mentioned  in  the  grant ;  hence,  it  was  pro- 
liibited  from  erecting  upon  it  any  house,  building  or  other 
erection,  except  a  public  monument,  and  it  cannot  be  said  that 
the  city  itself  has  literally  violated  tliis  condition,  as  it  has  not 
constructed  or  erected  upon  tlie  land  any  building  or  structure 
whatever.  But  it  is  said  tliat  the  condition  was  to  the  effect 
tliat  the  city  should  not  permit  any  one  else  to  make  the  for- 
bidden erection,  and  as  it  has  permitted  Ilawley  to  encroach 
upon  it  when  building  his  wall  several  years  ago,  that  the 
condition  is  broken  and  the  estate  forfeited.  It  was  said  w^ien 
the  demurrers  were  before  us,  that  the  forfeiture  claimed  is 
rested  upon  the  conscious  and  willful  sufferance  of  the  city  as 
amounting  to  a  ])ermission.  The  estate  granted. to  the  munici- 
paiity  cannot  be  forfeited  by  i)roof  that  a  trespasser,  without 
]>ermission  or  authority  from  the  city,  express  or  implied,  has 
approj)riated  to  his  own  use  a  strip  of  the  land  a  few  inches 
in  widtli.  The  city  cannot  be  said  to  permit  the  unlawful 
use  until  it  has  knowledge  of  the  facts.  IIawlev  claims  that 
this  strip  of  land  belongs  to  him,  and  there  has  never  been  a 
time  since  the  city  has  had  the  notice  of  plaintiff's  claim  that 
it  could  remove  the  building  without  proving,  as  against 
Ilawley,  that  he  was  a  trespasser.  This  litigation  has  been  on 
foot  for  nearly  eight  years  in  one  form  or  another,  and  the 
only  disjmted  question  of  fact  has  been  the  location  of  the 
true  boundary  line.  The  plaintiff  claims  that  it  is  north  of 
the  south  wall  of  the  building,  to  the  extent  of  sixteen  inches 
at  one  end  and  two  inches  at  thie  other.  The  defendants, 
Hawlev  and  the  citv,  take  a  different  view  of  the  matter, 
and  l)Oth  insist  that  the  wall  does  not  encroach  on  the 
land  conveyed  to  the  town  in  184:8.  This  dispute,  involv- 
ing a  very  small  stri|)  of  land,  depends  largely  upon  the 
memory  of  witnesses  as  to  the  location  'of  old  monuments, 
and  upon  the  ability  of  engineers  to  reproduce  old  surveys 
from  couiTses  and  distances.  A  result  abs<jlutely  accurate  is 
seldom  attained  in  such  cases.  It  a])pears  that  the  building 
north  of  the  land  conveyed  to  the  city  was  located  by  com- 
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petent  engineers  about  1857,  and  it  wa.s  then  supposed  by 
every  one  that  the  wall  was  on  the  true  boundary  line.  The 
plaintiff  was  a  menil>er  of  the  village  board  of  trustees  in  1S04: 
and  1865.  He  saw  these  buildings  erected  first  in  1857  and 
again  in  18<56,  but  not  luitil  nearly  twenty  years  after  did 
he  make  any  claim  against  the  city  that  it  had  broken  the 
conditions  of  the  deed.  The  parties  who  owned  and  erected 
the  buildings,  now  claimed  to  constitute  the  encroachment,  are 
dead,  and  an  accurate  location  of  the  northerly  boundary  line 
of  the  grant  has  become  more  difficult  by  the  lapse  of  time. 
All  these  considerations  are  important  upon  the  cpiestion 
whether,  under  the  circumstances,  the  city  has  done  or  know- 
ingly purmitted  anything  which  amounts  to  a  breach  of  the 
condition  within  any  fair  and  reasonable  construction  of  its 
terms  or  the  intention  of  the  parties  when  the  grant  was 
made.  The  most  that  can  be  said  is  that  there  is  an  honest 
mistake  between  the  plaintiff  on  the  one  hand,  and  the  defeud- 
ant«  on  the  other,  as  to  the  location  of  the  line,  and,  assuming 
that  the  plaintiff's  theory  as  to  tlie  disputed  fact  nmst  ulti- 
mately prevail,  still,  we  think,  there  would  be  no  such  sub- 
stantial breach  of  the  condition  as  to  authorize  a  forfeiture  of 
the  grant  and  a  re-entry  by  tlie  grantor,  as  there  was  no  per- 
mission to  encroach  within  the  meaning  of  the  condition.  If 
it  be  admitted  that  this  small  strip  of  land  was  included  in  the 
plaintiff's  .grant  to  the  nnmicipality  for  public  j)urpo8es,  and 
that  it  has  by  an  honest  mistake  been  appropriated  to  a  private 
purpose,  in  the  manner  disclosed  by  the  record,  the  breach  of 
the  condition,  if  any,  would  be  i)urely  technical  and  of  such 
an  unsubstantial  diameter  as  to  warmnt  the  conchision  that  it 
was  not  within  the  purj)ose  or  intention  of  the  parties  to  the 
conveyance.  When  a  grantor  of  land  seeks  to  re-enter  for 
breach  of  a  condition  subsequent  he  •hould  be  required  to 
establish  something  more  than  a  technical  encroachment 
through  the  action  of  strangers  without  the  grantee's  perniis- 
sion.  It  is  not  enough  to  show  in  this  way  that  the  letter  of 
tlie  condition  is  violated,  but  it  must  appear  that  its  true  spirit 
and  purpose  have  been  willfully  disregarded  by  the  grantee. 
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Upon  tlie  undisputed  facts  of  this  case  we  think  that  no  such 
permission  as  is  contemplated  by  the  contract  of  the  parties 
was  sliown,  and,  therefore,  no  substantial  breach  of  the  condi- 
tion has  been  made  out. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

The  Goshen  National  Bank,  Appellant,  i\  The  State  of       1i43  664 

14.1         ^7Q 

New  York,  Respondent.  ^^^     '^92 

Upon  a  claim  presented  to  the  Board  of  Claims  the  following  facts 
appeared :  M. ,  who  was  a  county  treasurer,  had  received  the  taxes 
collected  from  his  county  for  state  purposes,  which  he  had  neglected  ta 
pay  over.  The  state  comptroller  made  a  demand  for  payment.  M.  waa 
at  the  time  cashier  of  the  claimant,  and  as  such  had  in  his  possession 
blank  drafts  addressed  to  the  claimant's  correspondent  bank  in  New  • 

York,  and  as  cashier  had  power  to  draw  drafts  on  that  bank  for  himself 
as  well  as  for  others,  and  upon  the  same  terms.    M.  filled  up  one  of  these 
blank  drafts  with  the  amount  due  the  state,  making  it  payable  to  the 
order  of  the  comptroller,  signed  his  naihe  thereto  as  cashier,  and  for- 
warded it  to  that  officer  as  payment  for  .such  taxes.     The  comptroller 
received  and  indorsed  it,  and  upon  presentation  it  was  paid  by  the  New 
York  bank  ;  the  obligation  of  M.   and  his  county  was  thereby  dis- 
charged and  the  proceeds  applied  to  the  uses  of  the  stiite.     When  M. 
drew  and  signed  said  draft  he  paid  no  money  to  the  claimant  and  had 
none  on  deposit  with  it  to  his  credit ;  he  made  no  entry  thereof  upon 
its  books,  and  kept  all  knowledge  of  it  concealed  from  the  other  ofl[icers. 
of  the  bank ;  he  was  then  hopelessly  insolvent,  and  about  a  month 
thereafter  absconded.     The  comptroller  received  the  draft  in  good  faith 
and  without  knowledge  that  it  was  issued  by  M.  wrongfully  and  with- 
out authority.     Held,  that  the  state  was  not  liable  to  refund  the  money  j 
so  received ;  that  the  act  of  M.  was  within  the  scope  of  his  general  I 
powers  and  apparent  authority,  and  there  was  nothing  in  the  form  of  \ 
the  draft  charging  the  state  or  its  officers  with  notice  that  he  was  using 
the  funds  of  the  claimaBt  to  pay  his  individual  debt ;  on  the  contrary, 
that  the  comptroller  when  he  received  it  had  the  right  to  regard  it  as  the  V^ 
property  of  the  cashier  regularly  in  his  possession  and  proper  to  be  / 
used  by  him  in  payment  of  the  taxes.  ^ 

Ckymxtock  v.  Hier  (73  N.  Y.  269) ;  Glaflin  v.  F,  <t-  C.  Bank  (25  id.  293), 
distinguished. 

(Argued  February  1,  1894 ;  decided  February  27, 1894.) 
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Appeal  from  an  award  of  the  Board  of  Claims,  made  Sep- 
tember 13,  1893,  whieli  awarded  the  claimant  nothing. 

Tlie  nature  of  the  claim  and  the  facts,  so  far  as  material, 
are  stated^in  the  opinion. 

Henry  Bacon  for  appellant.  William  M.  Murray,  as 
canhier  of  the  Goshen  National  Bank,  had  no  authority  to 
draw  a  draft  in  favor  of  his  personal  creditors  against  its  funds 
on  deposit  with  its  reserve  agent,  to  pay  his  individual  debts, 
without  first  paying  the  bank  for  feuch  draft.  His  act  in 
drawing  such  draft  without  previous  payment  was  a  fraud- 
ulent conversion  of  the  property  of  the  bank,  and  a  breach  of 
trust  on  his  part,  and  as  such,  was  beyond  his  apparent  as  well 
as  his  actual  authority.  {Butts  v.  Woods,  37  N.  Y.  317 ; 
WadeUv.  R.E,  Co.,  163  IT.  S.  651,667;  Rttdd  v.  BoUnsoa, 
61  X.  Y.  339 ;  E.  R,  Co,  v.  Vanderhilt,  5  Hun,  123 ;  S.  K. 
Bank  v.  Burt,  93  N.  Y.  233  ;  State  of  Tennessee  v.  Davis, 
50  How.  [U.  S.]  447;  WiUiarmoii  v.  Wallace,  12  Hun,  97.) 
This  draft  having  been  taken  by  Murray  without  considera- 
tion and  in  fraud  of  the  rights  of  the  claimant,  it  is  incum- 
bent upon  the  state  to  show  that  its  officers  and  the  state  took 
it  for  value  and  under  such  circumstances  as  did  not  put  it  or 
them  upon  inquiry  or  give  to  it  or  them  notice  of  its 
invalidity.  {Voshurgh  v.  Diefendorf,  119  N.  Y.  357; 
Canajoharie  Bank  v.  Diefendorf,  123  id.  191 ;  Joy  v. 
Diefendorf,  130  id.  6.)  Murray,  as  county  treasurer  of  Orange 
county,  received  the  moneys  collected  for  state  taxes  as  a  state 
official,  and  when  he  misapplied  them,  or  neglected  to  pay 
them  over  at  the  time  fixed  by  law  for  such  payment,  he  was 
liable  individually  and  the  sureties  on  his  bond  to  the  state 
were  also  liable.  (Laws  of  1874,  chap.  502;  People  v.  Bd, 
Supers.,  11  Hun,  306.)  The  form  of  the  draft  put  the  state 
and  its  officers  upon  inquiry  and  gave  them  notice  of  the 
invalidity  of  the  paper.  {M.  L.  Ins.  Co.,  v.  F.  S.  S.  db  G.  S. 
F.  R.  R.  Co.,  139  N.  Y.  146  ;  CUflin  v.  F.  cfe  C.  Bank,  25 
id.  293 ;  Wilson  v.  M.  E.  R.  R.  Co.,  120  id.  145  ;  Moores  v. 
a  .V.  Bank,  111  U.  S.  156;  Farrington  v.  S.  B.  R.  R.  Co., 
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150  Mass.  406 ;  Clark  v.  Bank  of  Albion,  52  Barb.  592  j 
Pope  V.  Bank  of  Alhion,  57  N.  Y.  126  ;  Gottberg  v.  U,  8. 
N.  Bank,  16  Abb.  [N.  C]  50.)  Tlie  comptroller  having^ 
taken  this  draft  in  settlement  of  an  overdue  and  individual 
obligation  of  Murray,  neither  he  nor  the  state  became  holders 
for  value  of  the  draft.  The  state  and  its  officers  neither 
parted  with  value  on  the  credit  of  the  draft,  nor  relinquished 
any  security.  {Stalker  v.  McDonald,  6  Hill,  93  ;  P.  Ins.  Co. 
V.  Church,  81  N.  Y.  218 ;  Leslie  v.  Bassett,  129  id.  523  ; 
People  V.  Bank  of  North  America,  75  id.  54H)  The  state 
having  received  the  proceeds  of  the  draft,  thus  wrongfully 
taken  from  the  bank,  holds  them  subject  to  same  rights  as  it 
held  the  draft.  {Comstock  v.  Ilie)^,  73  N.  Y.  269.)  When 
the  state  shall  have  refunded  to  the  bank  the  proceeds  of  this 
draft,  it  will  have  a  vaHd  claim  against  Murray  and  his  sure- 
ties for  the  balance  due  from  him  to  the  state  treasury  of 
which  this  draft  was  a  conditional  payment  and  can  recover 
the  same  upon  his  bond.  {P.  Ins.  Co.  v.  Church,  81  N".  Y. 
218 ;  Leslie  v.  Bassett,  129  id.  523.)  There  is  no  reason  why 
either  the  bank  or  the  state  should  suffer.  The  state  should 
return  to  the  bank  the  moneys  unlawfully  taken  from  it,  and 
can  then  collect  from  the  sureties  upon  Murray's  bond  what- 
ever deficit  there  is  in  his  account  with  the  state  treasury. 
{People  V.  Bank  of  North  America,  76  N.  Y.  547.) 

T.  E.  Hancock,  Attorney-General,  for  respondent.  Wil- 
liam M.  Murray,  the  cashier  of  the  claimant,  had  full  power 
and  authority  to  draw  the  draft  in  question.  The  cashier  of  a 
bank  is  its  chief  executive  officer,  through  whom  the  whole 
financial  operations  of  the  bank  are  conducted.  {M.  Bank  v;  ^ 
S.  Bank,  10  Wall.  604.)  His  acts,  within  the  scope  of  gen- 
eral usage,  practice  and  course  of  business  conducted  by  the 
bank,  will  bind  the  bank  in  favor  of  third  persons  possessing 
no  other  knowledge.  {Barnes  v.  O.  Bank,  19  N.  Y.  152 ; 
Minm^  V.  M.  Bank,  1  Pet.  46,  70 ;  W.  Bank  v.  Trxiesdall,  55 
Barb.  602 ;  Lloyd  v.  IF.  B.  Bank,  15  Penn.  St.  172.)  A 
cashier  has  power  and  authority  to  draw  checks  and  drafts 
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upon  the  funds  of  the  bank  deposited  elsewhere.  {M,  Bank 
V.  Bank  of  Columbia^  6  Wheat.  326.)  If  the  directors  of  a 
bank,  through  inattention  or  otherwise,  suffer  its  cashier  to 
pursue  a  particular  line  of  conduct  for  a  considerable  period, 
without  objection,  the  bank  will  be  bound  by  his  acts.  {Cald- 
well V.  Jf.,  etc..  Bank,  64  Barb.  338 ;  C,  Bank  v.  Perkins.  4 
Bosw.  420 ;  29  N.  Y.  554.)  The  courts  have  extended  this 
doctrine  to  officers  of  corporations,  and  particularly  to  casliiers 
of  banks,  even  where  they  have  acted  in  violation  of  duty, 
and  where  thd^  have  assumed  to  do  even  that  which  the  cor- 
poration itself  could  not  rightfully  do.  {Booth  v.  F.  <&  M. 
N.  Bank,  50  N.  Y.  400,  401  ;  iY.  Y.  &  N.  IL  JR,  It.  Co.  v.  ^ 
SchuyUr,  34  id.  30 ;  K  <&  3/.  Bank  v.  B.  &  D,  Bank,  16 
id.  125;  BisseU  v.  M,  K  B.  B,  Co..  22  id.  258;  Bank  of 
Genesee  v.  Patchen,  13  id.  309  ;  19  id.  312 ;  Briggs  v.  Spauld- 
ing,  141  U.  S.  132 ;  Martin  v.  Wehh,  110  id.  7.)  The 
directors  of  the  bank  having,  by  inattention  or  otherwise, 
suffered  Murray  to  pursue  a  particular  line  of  conduct  without 
objection,  the  bank  is  bound  by  his  act.  (CaldwelJ  v.  M. 
Bank.  64  Barb.  333;  C.  Bank\.  Perkins,  29  X.  Y.  554; 
Booth  V.  F.  Ba?ik,  50  id.  400,  401 ;  Phillips  v.  31.  Bank, 
140  id.  556.)  The  relations  of  the  cashier,  Murray,  to  this 
claimant  were  analogous  to  those  of  principal  and  agent,  and 
the  ^ules  governing  that  relation  are  applicable  here.  {S.  JV. 
Bank  v.  Burt,  93  IS^.  Y.  233,  249 ;  .Y.  <&  I).  Bridge  Co.  v. 
P.  Bank,  3  id.  156 ;  Phillips  v.  N.  Bank,  22  N.  Y.  Supp. 
254;  Boerum  v.  Schenrk.  41  N.  Y.  182;  Gibson  v.  N.  P. 
Bank,  93  id.  87;  N.  Y.  cfe  N.  IT.  P.  R.  Co.  v.  SchnyUr,  34 
id.  30 ;  F.  L.  &  T.  Co.  v.  Walworth,  1  id.  433.)  The  comi>. 
troUer  received  the  draft  in  question  in  good  faith,  in  pay- 
ment of  an  honest  debt,  and  his  title  to  it,  therefore,  became 
valid.    (56  N.  Y.  478;  79  id.  183 ;  84  id.  420.) 

Peckham,  J.  In  the  month  of  May,  1892,  and  for  several 
months  prior  thereto,  one  William  M.  Murray  was  county 
treasurer  of  Orange  county.  lie  had  received  the  taxes  col- 
lected from  that  county  for  state  purposes  in  January  and 
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February,  1892,  and  had  neglected  to  pay  over  the  amount 
thereof  at  the  time  fixed  by  law,  and  on  the  5th  of  May, 
1892,  the  comptroller  of  the  state  had  demanded  payment  from 
him  of  the  balance  due  for  such  taxes,  which  amounted  to  the 
sum  of  §2,567.37.  At  the  time  of  this  demand  Murray  was, 
and  for  ten  years  prior  thereto  had  been,  cashier  of  the  claim- 
ant bank.  For  tlie  }>urpo8e  of  paying  such  taxes  Murray,  on 
tlie  seventh  of  May,  took  a  blank  draft  addressed  to  the 
Impoi-ters  and  Traders'  National  Bank  in  the  city  of  New 
York,  filled  it  up  for  the  above  amount,  and  njaking  it  pay- 
able to  the  order  of  the  comptroller  of  the  state  of  New 
York,  signed  his  name  to  the  draft  as  cashier.  The  bank  had 
funds  in  the  New  York  bank  upon  which  the  draft  was 
drawn.  Murray  then,  in  response  to  such  demand,  forwarded 
the  draft  by  mail  to  tlie  comj)troller  as  payment  for  such 
taxes.  The  comptroller  received  the  draft,  indorsed  it  as  pay- 
able to  the  order  of  the  state  treasurer,  who  then  indoi'sed  it 
and  procured  it  to  be  forwarded  to  the  bank  upon  which  it 
was  drawn  in  New  York,  and  that  bank  paid  the  same  upon 
presentation,  and  on  the  ninth  en*  tenth  of  May  charged  the 
amount  thereof  to  the  Goshen  National  Bank  as  the  drawer 
of  such  draft.  The  draft  was  taken  by  Murray  when  he 
filled  it  up  out  of  a  book  containing  a  large  number  of  other 
blank  drafts  of  the  same  form  and  which  were  used  as  occa- 
sion demanded  by  the  claimant  in  drawing  upon  its  funds  on 
deposit  in  the  Importei*s  and  Traders'  Bank  in  New  York. 
When  Murray  drew  and  signed  the  draft  he  paid  no  money 
to  the  claimant  therefor  and  made  no  entry  upon  its  books 
showing  the  drawing  of  the  draft  or  his  use  of  it,  and  he  had 
not  then  and  never  has  had  since  any  money  to  his  credit  on 
deposit  with  the  claimant.  lie  was  largely  insolvent  and  a 
debtor  to  the  bank  at  the  time  independently  of  this  trans- 
action, and  in  June,  1892,  he  absconded  and  has  ever  since 
remained  a  defaulter.  He  kept  the  fact  of  his  drawing  this 
draft  concealed  from  the  other  oflicers  of  the  bank  until  he 
absconded,  and  the  fact  was  unknown  until  it  was  discovered 
in  July  following. 
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*  Notice  of  tliese  facts  was  then  given  the  comptroller,  and 
he  was  requested  to  refund  the  moneys  thus  collected  by  him 
upon  the  draft,  which  he  decUned  to  do,  stating  that  he  had 
no  power  without  legislative  authority.  The  officers  of  the 
state  applied  the  proceeds  of  the  collection  of  the  draft  to  tbe 
uses  of  the  state,  and  in  payment  of  its  obligations  and 
expenses.  There  is  no  claim  that  the  comptroller,  or  any  state 
officer,  had  any  actual  knowledge  of  the  wrongful  acts  of  tlie 
cashier  before  the  comptroller  was  informed  thereof  in  July, 
1892.  The  Board  of  Claims  has  found  that  the  comptroller 
received  the  draft  in  good  faith,  and  without  knowledge  that 
it  was  issued  by  ilurray  wrongfully  or  without  authority  of 
the  claimant.  It  was  also  proved  on  the  trial  that  the  cashier 
had  the  custody  and  possession  of  the  blank*  drafts  for  the 
claimant,  and  that  he  had  the  right  to  sign  drafts  dra\\Ti  by 
the  claimant  on  its  corresponding  banks,  and  that  he  had  the 
right  to  draw  a  draft  on  the  corresponding  bank  of  the  claim- 
ant for  himself  upon  the  same  terms  that  lie  had  to  draw  a 
draft  for  a  stranger. 

The  claimant  upon  these  facts  founds  the  legal  liability  of 
the  state  to  pay  back  the  moneys  which  it  has  received  as  pay- 
ment of  the  taxes  as  above  stated.  It  is  alleged  that  tlie  state 
was  not  a  holder  of  the  draft  for  value,  inasmuch  as  it  was 
received  upon  a  precedent  debt,  and  no  value  was  parted  with 
by  the  state  wlien  it  received  tlie  same.  It  is  also  contended 
that  the  form  of  the  draft  was  itself  notice  that  the  cashier 
was  using  the  funds  of  the  bank  to  pay  his  individual  debt, 
and  as  tlie  state  had  such  notice  it  could  not  he  a  bona  fide 
holder  of  the  draft,  and  was,  therefore,  liable  to  refund  the 
moneys  received  in  payment  of  it. 

First,  We  think  the  question  as  to  whether  the  state  was 
a  holder  of  the  draft  for  value  or  not  does  not  arise  in  this 
case.  Murray,  as  county  treasurer,  was  behind  in  his  payment 
of  the  taxes  due  from  Orange  county  to  the  state.  In  order 
to  discharge  his  obligation  he  transmits  the  draft  in  question. 
The  state,  through  its  officer,  receives  it  and  presents  it  to  the 
bank  upon  which  it  is  drawn,  and  that  bank  jmys  it,  and  the 
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state  having  received  the  money  thereby  discharges  the  ol:)liga- 
tion  of  Murray,  and  the  taxes  due  from  Orange  county  are 
thereby  paid.  The  transaction  is  closed,  and  it  cannot  be  that 
the  drawer  of  the  draft  that  has  thus  been  paid  can  open  up 
the  whole  matter,  and  claim  to  recover  back  the  money  which 
the  state  received  in  payment  of  the  taxes  due  it.  If  the 
cashier,  instead  of  sending  this  draft,  had  taken  the  money 
directly  from  the  bank  and  paid  the  same  to  the  state  in  satis- 
faction for  the  amount  due  for  the  taxes,  I  think  no  one  would 
contend  that  the  bank  could  recover  it  back  from  the  state  on 
the  ground  that  the  act  of  the  cashier  in  taking  the  money 
•was  a  fraud  upon  it  or  even  a  felony,  and  that  the  state  had 
parted  with  no  value  at  the  time  of  the  receipt  of  the  money. 
I  do  not  see  that  in  this  respect  the  case  is  altered  by  the  inter- 
position of  the  draft  instead  of  the  payment  of  the  money  in 
the  first  instance.  The  state  receives  in  good  faith  (as  we 
must  assume  on  this  point)  the  written  direction  of  the  claimant 
to  a  third  party  to  pay  the  money  to  the  state  upon  demand, 
and  the  state  makes  the  demand  accordingly,  and  the  money 
is  paid  and  the  debt  extinguished.  The  interposition  of  the 
draft  makes  no  difference  in  principle  after  it  has  been  paid. 
It  is  then  the  same  as  if  the  money  had  been  originally  paid 
instead  of  an  order  given  for  its  payment.  The  order  having 
been  complied  with  and  the  original  debt  thereby  satisfied,  the 
transaction  is  closed,  and  may  not  be  reopened  on  this  ground. 
This  general  principle  may  be  gathered  from  the  cases  here 
cited.  {Ju8th  V.  National  Bank^  56  N.  Y.  478 ;  Stephens  v. 
Board  of  Education^  etc.,  79  id.  183,  187;  South  wick  v. 
National  Bank,  84  id.  420,  436,  437.) 

This  is  not  the  case  of  the  diversion  of  commercial 
paper  signed  by  one  for  the  accommodation  of  another. 
In  such  case  where  accommodation  paper  has  been  diverted 
from  the  particular  pur]>ose  for  which  it  was  made,  the  accom- 
modation maker  or  indorser  can  defend  when  sued  upon  it  by 
one  who  took  the  paper  as  security  or  to  apply  upon  an  ante- 
cedent debt  without  parting  with  any  value  at  the  time,  by 
showing  that  the  papei*  had  been  diverted  from  its  intended 
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purpose.  The  holder  of  the  paper  brings  his  action  npon  it, 
and  the  accommodation  maker  or  indorser  shows  that  the 
plaintiff  is  not  a  holder  for  value,  and  that  as  to  him  the 
defense  of  diversion  is  available,  flere  the  paper  was  not 
diverted,  and  in  addition  it  has  been  paid  according  to  its 
terms,  and  the  payment  has  extinguished  the  debt  for  which 
the  draft  •  was  given.  No  action  is  brought  upon  it  and  no 
defense  is  interposed.  It  has  been  paid  and  canceled.  Nor 
is  this  like  the  case  of  Comatock  v.  Hier  (73  N.  Y.  269),  cited 
by  the  counsel  for  the  claimant.  In  that  case  the  defendants 
had  become  the  holders  of  a  note  upon  which  plaintiff  was  an 
accommodation  indorser,  but  they  became  such  under  circum- 
stances which  showed  they  were  not  hona  fiile  holders  for 
value.  Before  the  maturity  of  the  note,  the  defendants  sold 
it  to  one  who  by  his  purchase  became  a  hona  fide  holder  for 
value,  and  by  reason  of  that  vsale  the  plaintiff  W8«  compelled 
to  pay  the  note.  He  commenced  his  action  against  the  defend- 
ants to  recover  the  amount  which  he  had  thus  been  compelled 
to  pay,  and  he  obtained  a  judgment  therefor  which  was 
affirmed  in  this  court.  The  right  to  recover  was  based  upon 
the  fact  that  the  defendants,  by  the  sale  of  the  note  to  one 
who  became  a  hoiuh  fide  purchaser,  thereby  wrongfully  con- 
verted the  note,  and  so  became  liable  to  the  plaintiff  for  the 
amount  of  damages  he  sustained  by  reason  of  such  conversion. 
And  it  was  held  that  defendants  could  acquire  no  title  to  the 
proceeds  of  the  note  by  the  sale  and  transfer  of  it  to  a  third 
person.  And  this  upon  the  principle  that  a  wrongdoer  cannot 
better  his  title  to  property  by  a  sale,  for  the  proceeds  of  the 
sale  will  be  the  same  as  the  property  before  the  sale. 

In  this  case  the  state  was  no  wrongdoer,  and  in  forwarding 
the  draft  for  payment  and  receiving  the  money  upon  such 
payment,  it  committed  no  wrong,  was  guilty  of  no  conversion 
and  created  no  cause  of  action  against  it  for  the  recovery  of 
the  money  it  thus  received.  There  is  nothing  in  the  case  of 
Comstoch  V.  llley*  which  affirms  in  any  degree  the  right  of  the 
claimant  to  treat  the  money  received  by  the  state  in  payment 
of  the  draft  as  if  it   simply  represented  the   draft  and  the 
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state  were  endeavoring  in  Bome  form  to  enforce  payment  of 
the  draft  itself. 

Second.  Upon  the  question  whether  the  form  of  tlie  draft 
constituted  notice  to  the  state  or  its  oflScer  that  the  funds  of 
the  claimant  were  being  used  by  the  cashier  to  pay  his  private 
debt,  we  think  that  no  notice  of  such  fact  was  conveved  to 
the  comptroller  by  this  form  of  draft. 

It  is  the  right  and  duty  of  the  cashier  of  a  bank  to  sign  the 
drafts  drawn  in  its  behalf  upon  its  corresponding  bank.  This 
is  part  of  the  ordinary  duties  of  such  an  officer,  and  affirma- 
tive evidence  of  his  power  to  sign  drafts  appears  in  this 
record,  and  it  also  appears  that  he  had  the  right  to  draw  such 
draft  for  himself  upon  the  same  terms  that  lie  would  have  had 
in  case  of  a  third  party,  which  means,  I  assume,  upon  payment 
to  the  bank  of  the  amount  of  the  draft. 

There  was  an  apparent  authority  to  draw  the  draft;  it 
appeared  to  have  been  drdwn  in  the  course  of  the  employment 
of  the  cashier,  and  it  was  an  act  which  was  within  the  scope 
of  his  general  poweiu 

We  do  not  think  that,  in  the  case  of  a  bank  draft  so  drawn, 
the  party  receiving  it  would  be  charged  with  the  duty  of 
inquiry  or  with  notice  of  the  fact  that  the  cashier  had  not 
paid  for  the  draft,  and  that  he  was,  therefore,  using  the  funds 
of  the  bank  to  pay  his  private  debt.  He  would  only  be  so  using 
them  in  case  he  did  not  pay  for  the  draft,  and  its  form  might 
be  the  same  even  if  he  had  paid  for  it  in  full.  We  think 
tiiere  is  nothing  uimsual  or  suspicious  in  this  form  of  making 
the  draft  payable  direct  to  the  creditor  of  the  cashier,  nor  any 
notice  that  in  so  doing  the  bank's  funds  have  been  improperly 
used.  Bank  or  cashier's  drafts  are  used  so  enormously  at  the 
present  time  in  the  payment  or  settlement  of  debts  and  in 
other  commercial  transactions  that  they  have  almost  acquired 
the  characteristics  of  money.  So  long  as  they  are  drawn  on 
behalf  of  a  solvent  bank  and  upon  a  solvent  drawee,  and  signed 
by  one  of  the  officers  usually  signing  such  instruments,  they 
are  regarded  by  the  eoinnieroial  community  very  much  the 
same  as  so  much  casli,  and  the  fact   that  the  draft  was  drawn 
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by  a  cashier  directly  in  favor  of  his  own  creditor  and  sent  to 
that  creditor  by  him,  would  not  naturally  give  rise  even  to  the 
suspicion  that  there  was  anytliing  irregular,  fraudulent  or 
wrong  in  the  conduct  of  the  cashier.  The  presumption 
would  be  that  he  had  performed  his  duty  and  paid  for  the 
draft,  apd  that  it,  therefore,  was  his  property. 

In  Phillips  V.  The  Mercantile  National  Bank^*  yxet 
decided,  we  held  the  bank  represented  by  plaintiff  responsible 
for  the  drafts  drawn  by  its  cashier  and  duly  paid  by  the 
defendant,  although  the  cashier  drew  them  for  his  own  pur- 
pose and  made  them  payable  to  the  order  of  certain  customers 
of  the  bank,  whose  names  he  forged,  and  who  in  truth  were 
in  no  manner  connected  with  tlie  drafts  and  whose  names 
were  thus  inserted  by  tlie  cashier  in  order  to  give  more 
semblance  to  the  drafts  as  business  paper.  They  were  treated 
as  fictitious  payees,  and  the  drafts  were  held  good  as  against 
the  bank  because  drawn  by  an  officer  who  had  apparent 
authority  to  sign  them  and  in  the  usual  course  of  business. 

If  this  draft  had  been  made  payable  to  the  order  of  one  of 
the  customers  of  the  claimant  and  signed  by  the  cashier  and 
the  customers'  names  forged  by  the  cashier  and  the  draft  then 
sent  to  the  comptroller  (the  customer  never  having  any  con- 
nection with  the  paper  and  his  name  being  used  the  same  as 
if  it  were  a  fictitious  name)  we  should  have  here  the  case  of 
Phillips. 

That  no  fictitious  name  was  used  and  that  the  draft  was- 
made  payable  directly  to  the  comptroller  and  was  sent  hua  by 
the  cashier,  does  not  in  our  judgment  call  for  a  different 
decision.  The  case  of  Clajlin  v.  Bank,  etc,  (25  N".  Y.  293), 
was  nothing  like  this  case.  In  that  the  president  of  the 
defendant  bank  certified  his  own  check  and  negotiated  it.  In 
an  action  upon  such  certification  this  court  held  that  the 
by-law  gave  the  president  no  right  to  certify  his  own  check, 
nor  was  there  anything  in  the  position  of  a  president  of  a 
bank  which  could  be  supposed  to  give  any  such  authority. 
Judge  Seldeit  said  the  acceptance  was  void  irrespective  of  the 
fact  whether  the  drawer  of  the  check  had  or  had  not  funds ;. 
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the  certification  was  nothing  more  than  an  acceptance,  and 
from  the  nature  of  the  case  the  president  could  not  occupy 
the  antagonistic  position  of  accepting  as  agent  of  the  bank  his 
own  check  drawn  upon  it.  When  the  comptroller  received 
this  draft  he  had  the  right,  in  the  absence  of  any  other  notice 
than  its  form,  to  regard  it  as  the  property  of  the  cashier, 
regularly  in  his  possession,  and  proper  to  be  used  in  the  pay- 
ment of  the  taxes  due  at  that  time. 

We  think  the  decision  of  the  Board  of  Claims  was  right  and 
it  should  be  affirmed,  with  costs. 

All  concur. 

Award  affirmed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Adeline  D. 
Bernsee,  Deceased. 

Where  the  attestation  clause  to  a  wlU  is  full  and  complete,  leciting  all  the 
facts  necessary  to  a  due  publication  under  the  statute,  it  is  competent 
for  the  court  to  find  that  there  has  been  a  due  publication,  although 
but  one  of  the  subscribing  witnesses  testifies  to  the  essential  facts,  aud 
the  other  denies  them. 

In  proceedings  for  the  probate  of  a  will  which  is  contested  on  the  ground 
that  there  was  no  due  publication  of  the  will,  a  beneficiary  under  it  is 
incompetent  to  testify  to  any  conversation  or  transaction  in  his  presence 
at  the  time  of  its  execution  and  publication.  What  occurred  at  that  time 
is  a  transaction  between  the  testator  and  the  witness  within  the  meaning 
of  the  Code  of  Civil  Procedure  (§  829),  although  the  witness  took  no 
actual  part  in  the  conversation,  and  it  was  wholly  between  the  testator 
and  the  attesting  witnesses. 

A  judgment  will  not  be  reversed  for  a  technical  error  which  it  appears  did 
not  affect  the  result.- 

Reported  below,  71  Hun,  27. 

(Argued  February  1,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  wliich  affirmed  a  judg- 
ment entered  upon  a  decree  of  the  Surrogate's  Court  of 
Kings  county  admitting  to  probate  the  will  of  Adeline  D. 
Bernsee,  deceased. 
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Upon  hearing  of  the  appUcation  for  the  probate  of  ^said 
will,  it  was  objected  to  as  not  executed  according  to  law ; 
that  the  testatrix  was  not  competent  to  make  a  will  and 
unduly  influenced.  These  objections  were  overruled  and  the 
will  admitted  to  probate.  Upon  ap])eal  to  the  General  Term 
the  decree  was  reversed  and  issues  framed  which  were  ordered 
to  be  tried  at  Circuit.  The  trial  there  resulted  in  a  verdict 
under  which  a  decree  was  entered  in  the  Surrogate's  Court 
again  admitting  the  will  to  probate. 

Upon  the  trial  Christian  D.  Bemsee,  a  son  of  the  testatrix, 
and  also  one  of  the  beneficiaries  under  her  will,  was  called  as 
a  witness  by  the  proponent  and  interrogated  as  to  a  conversa- 
tion, in  which  he  took  no  part,  between  the  testatrix  and  the 
attesting  witnesses,  at  the  time  the  will  was  executed.  This 
was  objected  to  by  the  contestants  and  the  objection  sustained. 
Said  witness  was  permitted  to  testify  to  a  conversation  occur- 
ring at  another  time,  the  substance  of  which,  as  well  as  the 
other  material  facts,  are  stated  in  the  opinion. 

William  C.  De  Witt  for  appellant.  The  verdict  of  the 
jury  was  against  the  weight  of  evidence,  contrary  to  law,  and 
should  have  been  set  aside  upon  the  motion  for  a  new  trial. 
{S.  F.  Society  v.  Hopper,  33  N.  Y.  616 ;  liigga  v.  A,  T. 
Society,  95  id.  503 ;  MerriU  v.  Rolston,  5  Redf.  220 ;  Cal- 
Ko\m  V.  Jones,  2  id.  34;  In  re  Dorman,  5  Den.  112 ;  Shawns 
Will,  2  Redf.  107;  Lathrop  v.  A.  B.  F.  Missions,  67  Barb. 
590.)  Undue  influence  must  be  inferred  from  the  situation  of 
the  decedent  with  her  two  sons,  from  their  character  and  con- 
duct toward  her,  from  the  beneficial  results  brought  about  in 
their  behalf  by  the  will,  and  from  the  general  circumstances 
of  the  c.*\se.  {Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  192 ; 
Bollwagen  v.  RoUwagen,  63  N.  Y.  504-519  ;  Tyler  v.  Gard- 
ner, 35  id.  559  ;  Redf.  on  Wills,  514,  515,  521,  522  ;  Fonnan 
V.  Smith,  7  I^ns.  443 ;  Esterbrooh  v.  Gardner,  2  Den.  543; 
In  re  B^cdlong,  54  Ilun,  138 ;  Reynolds  v.  Root,  62  Barb. 
250;  Mowry  v.  Silher,  2  Bradf.  133;  Lee  v.  DiU,  11  Abb. 
Pr.  214 ;  Delajield  v.  Parish,  25  N.  Y.  9.)     The  judgttient 
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must  be  set  aside  for  obvious  error  in  the  admission  of  the 
testimony  of  Christian  Bernsee,  who,  as  a  cliief  beneficiary 
under  the  will  and  the  main  instrument  in  procuring  its  execu- 
tion, was  l)y  statute  prohibited  from  being  a  wdtness  as  to  any 
transaction  or  communication  by  the  deceased  in  which  lie 
had  an  interest.  (Code  Civ.  Pro.  §  829 ;  Lans  v.  Lane^  95 
N.  T.  494 ;  In  re  Eysamari^  113  id.  02 ;  Li  re  Dunham^  121 
id.  577  ;  HoUoinb  v.  Holcomh^  95  id.  316.)  The  absence  of  tlie 
testatrix's  signature  to  the  will  at  the  time  of  its  subscription 
by  the  witnesses,  or  the  failure  of  the  testatrix  to  declare  it 
to  be  her  signature  in  the  witnesses'  presence  was  absolutely 
fatal  to  the  will  under  the  decisions  of  this  court.  {In  re 
MacKay^  110  N.  Y.  611 ;  Jachson  v.  JacTcsoriy  39  id.  153 ; 
Hv^g  V.  Rugg,  21  Hun,  383  ;  83  K  Y.  592.) 

•• 
George  O,  Reynolds^  Daniel  Daly  and  Williatrh  R,  Syme 
for  respondent.  At  the  time  of  execution  of  the  will  the  tes- 
tatrix was  of  sound  mind.  {Earn  v.  Snyder^  46  Barb.  230.) 
The  testatrix  was  under  no  undue  influence.  {In  re  Smithy 
95  N.  Y.  522;  Loder  v.  Wheljpley,  111  id.  250;  Seguhie  v. 
Seguiney  4  Abb..  Ct.  App.  Dec.  191 ;  Brick  v.  BricJCy  66  N". 
Y.  149.)  The  will  was  properly  executed.  {In  re  CottreUy 
95  K  Y.  329 ;  Trustees^  etc.,  v.  Calhoun,  25  id.  422  ;  Thomi> 
sonY.Seastedt,  6  T.  &  C.  78;  62  N.  Y.  634;  Brown  v. 
Cla/rky  77  id.  369 ;  In  re  Hunt,  110  id.  278 ;  In  re  Voorlds, 
125  id.  765.)  The  exceptions  to  the  admission  of  the  letters, 
and  to  the  statements  made  by  tlie  testatrix  to  her  neice  and 
to  her  nephew  are  without  merit.  {Ridden  v.  Thrall,  125 
N..Y.  572;  Stephens  on  Ev.  art.  29.)  The  testimony  given 
T>y  Christian  Bernsee  was  proper  and  competent.  {Cary  v. 
iVhite,  59  N.  Y.  336 ;  Ilolcoinb  v.  Ilolcmnb,  95  id.  316  ;  Sim- 
vions  v.  Haven,  101  id.  427.) 

A»DBEW8,  Ch.  J.  Christian  D.  Bernsee  was  under  our 
decisions  an  incompetent  witness  to  testify  to  any  conversa- 
tion; or  transaction  in  his  presence  at  the  time  of  the  execution 
and  publication  of  the  will.     He  was  one  of  the  chief  bene- 
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ficiaries  thereunder,  and  was  directly  interested  in  establishing 
due  execution.  What  occurred  at  that  time  was  a  transaction 
between  the  testatrix  and  the  witness,  within  the  meaning  of 
SCO.  829  of  the  Code,  althougli  he  took  no  actual  part  in  the 
convei-sation  and  it  was  wholly  between  the  testatrix  and  the 
attesting  witnesses.  If  active  participation  in  the  conversa- 
tion was  necessary  to  exclude  an  interested  witness,  and  he 
should  as  an  observer  be  permitted  to  testify  to  transactions  in 
form  between  the  deceased  and  third  persons,  although  such 
transactions  were  in  his  interest,  it  would  furnish  an  easy  and 
convenient  method  in  every  case  of  evading  the  statute.  The 
decisions  have  enforced  the  sjiirit  of  the  statute  by  excluding 
such  evidence,  and  have  treated  transactions  between  the 
deceased  and  third  persons  in  the  presence  of  interested 
parties  as  if  the  witness  actually  participated  therein.  {IIol- 
ccmih  V.  Holcornh^  95  X.  Y.  310;  Matter  of  Eyaamcm^  113  id. 
62  ;  Matter  of  Dunham^  121  id.  575.) 

The  main  controversy  on  the  trial  related  to  the  question 
whether  the  will  had  been  signed  by  the  testatrix  when  it  was 
attested  by  the  sul>8cribing  Avitnesses.  It  is  essential  to  the 
due  publication  of  a  >vill  either  that  the  witnesses  should  see 
the  testator  sign  the  will,  or  that  such  signature  should  have 
been  affixed  at  some  prior  time  and  be  open  to  their  inspection. 
{Mittter  of  Mackay^  110  X.  Y.  611.)  In  the  will  in  question 
the  names  of  two  persons  are  signed  as  attesting  witnesses  at 
the  end  of  a  full  and  complete  attestation  clause,  reciting  all 
the  facts  necessary  to  due  pubHcation  under  the  statute.  Both 
were  sworn  on  the  probate.  One  testified  to  a  compliance  in 
full  with  all  the  requirements  to  a  due  execution ;  that  the 
testatrix  signed  the  will  in  the  presence  of  both  witneases, 
declared  it  to  be  her  will,  and  that  witnesses  signed  it  in  her 
j)resenoe  and  at  her  request.  The  other  subscribing  witness 
did  not  recollect  that  the  testatrix  signed  the  will,  or  that  he 
saw  lier  signature  to  the  instrument  at  the  time  he  subscribed 
it  as  a  witness.  It  perhaps  may  be  said  that  in  the  end  the 
witness  denied  without  qualification  that  the  will  was  signed 
by  the  testatrix  when  he  aflixed  his  name,  or  that  her  signar 
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tore  was  upon  the  paper  witnessed  by  liira.  This  made  at 
most  a  conflict  of  evidence  upon  an  essential  fact,  and  it  was 
competent  for  the  court  to  find  that  there  liad  been  a  due 
publication,  although  but  one  of  the  witnesses  testified  to  the 
essential  facts,  and  they  were  denied  by  the  other.  {In  re 
CottreU^  95  N.  Y.  329,  and  cases  cited.) 

The  proponent  sought  to  introduce  the  testimony  of  Chris- 
tian D.  Bernsee  in  aid  of  the  testimony  of  the  subscribing 
witness,  who  had  testified  tliat  the  will  was  signed  by  the  tes- 
tatrix in  the  presence  of  the  attesting  witnesses.  But,  upon 
objection  by  the  counsel  for  tlie  contestants,  this  evidence  was 
excluded.  Upon  the  main  controversy,  therefore,  as  to  the 
publication  of  the  will,  the  contestants  cannot  complain 
because  of  his  being  sworn  in  the  case. 

The  contestants  also  opposed  the  probate  on  the  ground  of 
mental  incompetency  of  the  testatrix  and  of  undue  influence. 
The  will  unexplained,  which  practically  disinherits  two 
daughters  in  favor  of  two  sons,  seems  unnatural,  and  this  was 
doubtless  a  circumstaiiee  to  be  considered  on  the  question  of 
undue  influence  alleged  to  have  been  exerted  bv  the  sons. 
But  circumstances  are  shown,  not  necessary  now  to  detail, 
which  the  surrogate  had  a  right  to  find  influenced  the  testatrix 
in  making  her  will,  and  to  justify  the  conclusion  that  the  will 
was  the  deliberate  and  intelligent  expression  of  the  will  of  a 
competent  testatrix,  uninfluenced  by  any  improper  interference 
on  the  part  of  the  two  beneficiaries.  It  is  claimed  that  the 
testimony  of  Christian  D.  Bernsee  bore  upon  the  issue  of 
undue  influence.  There  is  very  little,  if  any,  evidence  which 
would  have  justified  a  finding  that  the  will  was  procured  by 
undue  influence.  Dr.  Bellows,  one  of  the  subscribing  wit- 
nesses, who  failed  to  recollect  the  facts  sworn  to  i)y  the  other 
subscribing  witness  as  to  the  signing  of  the  will  by  the  testa- 
trix, testified,  among  other  things,  in  substance,  that  the  son, 
Christian  D.  Bernsee,  came  to  his  office  with  his  mother  to 
get  him  to  sign  the  will  as  witness ;  that  the  son,  during  the 
interview,  had  the  will  in  his  liands  and  conducted  the  cere- 
mony of  publication,  and  that  the  son  asked  the  witness  to 
SiCKELS— Vol.  XCYI.        50 
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sign  the  paper  as  a  witness,  and  when  it  had  been  signed  by 
the  witness,  took  it  away  with  him.  The  testimony  of  Chris- 
tian D.  Bernsee  contradicts  that  of  Dr.  Bellows  as  to  some  of 
the  details  of  the  transaction.  The  main  contradiction  is  that 
his  mother,  and  not  himself,  asked  the  witness  to  sign.  The 
only  bearing  of  the  evidence  of  Dr.  Bellows  on  the  issue  of 
undue  influence  consisted  in  his  statements  that  the  testatrix 
seemed  nervous  and  excited,  and  his  evidence  that  the  H>n 
Christian  took  an  active  part  in  the  ceremony  of  publication. 
But  it  clearly  appeared  from  the  other  testimony,  as  well  as 
by  the  testimony  of  Christian  himself,  that  he  accompanied 
his  mother  on  this  occasion  for  the  purpose  of  having  her  will 
executed,  and  that  he  produced  and  i-ead  formal  instructions 
for  the  execution  of  the  will  prepared  by  the  lawyer  who  drew 
it.  His  action  and  participation  was  fully  shown,  and  it  is 
impossible  to  suppose  that  the  matters  of  variance  between  his 
testimony  and  that  of  Dr.  Bellows  could  have  had  any  influ- 
ence in  the  decision  of  the  case.  It  would  be  contrary  to  the 
general  rule  to  reverse  a  judgment  for  a  technical  error  which 
did  not  affect  the  result.  The  witness  was  not  permitted  to 
testify  as  to  the  main  matter  for  which  he  was  called,  and  the 
other  matters  as  to  which  he  testified  did  not  prejudice  the 
contestants. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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EuzABETH  Greenleaf  et  al.,  Appellants,  v.  The  Brooklyn, 
Flatbush  and  Coney  Island  Railway  Company  et  al., 
Respondents. 

The  sole  effect  of  the  partition  of  land,  by  judgment  in  an  action  for  that 
purpose,  is  to  give  title  in  severalty  where  before  it  was  in  common,  and 
to  settle  and  establish  the  title  between  the  parties  and  their  privies;  it 
does  not  create  title  as  against  strangers  where  none  existed  before. 

Where,  therefore,  in  an  action  of  ejectment  plaintiffs  claimed  title  under 
deeds  given  under  a  judgment  in  a  partition  suit,  to  which  defendants 
were  not  parties  and  had  no  connection  therewith,  ?ield,  that  in  order  to 
sustain  the  action,  and  in  the  absence  of  any  proof  of  possession  of  the 
land  by  the  parties  to  the  partition  suit  or  their  predecessors  in  interest, 
plaintiff  was  bound  to  show  a  subsequent  possession  prior  to  the  poe- 
session  of  defendant:  also  that  mere  payment  of  taxes,  claim  of  title  and 
assertions  of  ownership,  even  when  made  upon  the  land,  did  not  show 
the  actual  possession  which  raises  the  presumption  of  title  sufficient  to 
maintain  ejectment. 

Also  held,  that  admissions  to  the  effect  that  plaintiffs  owned  the  land,  made 
by  one  from  whom  defendants  took  a  deed,  when  neither  he  nor  plain- 
tiffs were  in  possession,  did  not  bind  the  defendants  who  subsequently 
took  possession  claiming  to  be  the  owners,  and  who  relied  upon  their 
possession  as  sufficient  evidence  of  ownership  as  against  plaintiffs. 

Reported  below,  71  Hun,  91. 

(Argued  February  2,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  21,  1893,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Tenn  dismissing  the  complaint. 

This  was  an  action  of  ejectment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Momay  WUIiams  and  Frederic  A,  Ward  for  appellants. 
The  dismissal  of  the  complaint  in  this  action  is  based  on  the 
fact  that  the  plaintiffs  did  not  show  either  a  connected  chain 
of  title  back  to  the  sovereign  or  eLj[>edi^p08S€S8io  of  the  prem- 
ises.    Such  dismissal  was  error.     (182  N.  Y.  408.)     The  pos- 
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session  which  is  required  is  such  possession  as  shall  show  that 
the  title  under  the  earlier  conveyances  had  not  been  relin- 
quished or  abandoned  by  those  holding  at  the  time  of  the 
commencement  of  this  action.  {Bliss  v.  Johnson^  94  N.  Y. 
285  ;  Smith  ^ :  LoriUard^  10  Johns.  338.)  The  new  evidence 
on  this  trial  is  sufficient  to  meet  this  requirement.  {Jackson 
V.  Srissam,  3  Johns.  499 ;  Jackson'  v.  Beard,  4  id.  230 ;  Pitts 
V.  Wilde?',  1  N.  Y.  525 ;  Chadicich  v.  Fanner,  69  id.  404 ; 
Dames  v.  Pearce,  2  Term  Rep.  53;  Walker  v.  Broadstick,  1 
Esp.  458.)  The  holding  of  the  court  below  that  it  was  incum- 
bent upon  the  plaintiffs,  in  order  to  establish  prima  fa^ 
their  right  to  possession  of  the  property  in  suit,  to  prove  a 
proper  conveyance  from  a  party  having  the  title,  and  that  this 
required  a  conveyance  from  a  person  in  peaceable  possession 
of  the  land  imder  claim  of  title  at  the  time  of  the  execution 
of  the  deed,  or  a  grant  from  the  sovereign,  and  a  regular  title 
from  such  grantees  to  themselves,  is  erroneous.  {Smith  v. 
Gale.  44  U.  S.  509;  ElUcott  v.  Pearl,  10  Pet.  412.)  The 
plaintiffs  proved  a  documentary  title  by  the  introduction  of 
the  Chancery  proceedings  in  evidence,  as  the  judgment  in 
partition  imported  seizin,  and  showed  that  the  parties  to  the 
suit  were  in  the  actual  or  constructive  possession  of  the  prem- 
ises. (Burhans  v.  Bnrhans,  2  Barb.  Ch.  398;  4  Kent's 
Comm.  365 ;  Wilkiti  v.  Wilkin,  1  Johns.  Ch.  Ill ;  Phelps  v. 
Grern,  3  id.  302 ;  Beekman  v.  Witter,  2  Johns.  180 ;  Walkice 
v.  Cox,  71  111.  548 ;  Ensign  v.  McKinn^y,  30  Hun,  249,  253 ; 
Lawson  on  Pres.  Ev.  27 ;  Jiex  v.  All  Saints,  7  B.  &  C.  789 ; 
Moore  V.  Titman,  33  111.  358;  Hartwell  v.  Root,  19  Johns. 
345  ;  Grignon  v.  Astor,  2  How.  [IT.  S.]  319  ;  Cl<ipp  v.  Brom- 
ogham,  9  Cow.  569 ;  Prior  v.  Prior,  49  Hun,  502 ;  Blakehj 
v.  (alder,  15  N.  Y.  617;  IToieell  v.  Milh,  56  id.  226;  Jor- 
dan v.  Van  Epps,  85  id.  427 ;  Jnikins  v.  Fahey,  73  id.  355, 
361  ;  Cromwell  v.  Ilnll,  97  id.  209;  WoodhxiU  v.  Little,  102 
id.  165;  Reed  v.  Reed,  107  id.  545;  Cole  v.  Hall,  2  Hill, 
625 ;  Appelgate  v.  Z.  cfc  C,  C  31.  Co.,  117  IT.  S.'255.)  The 
plaintiffs  offered  in  evidence  two  tax  receipts,  to  which  objec- 
tion was  made  and  the  objection  sustained  and  the  receipts 
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excluded.    The  exclusion  of  these  receipts  was  error.    {Thomp- 
son V.  Bicrhcma^  79  K  Y.  95.) 

William  C.  De  Witt  for  respondents.  The  plaintiffs  hav- 
ing failed  to  show  possession  of  the  land  in  suit,  either  in 
themselves  or  their  grantors,  and  having  neglected  to  trace 
their  paper  title  in  regular  course  to  the  sovereign,  the  judg- 
ment of  the  General  Term  must  be  affirmed.  [Gardner  v. 
Hart,  1  N.  Y.  528;  Citxj  of  Cincinnati  v.  White,  6  Pet. 
431 ;  CluU  V.  Voris,  31  Barb.  511,  518 ;  MiUer  v.  Z.  /.  R. 
jB.  Co.,  71  N.  Y.  380 ;  Edwards  v.  Noyes,  65  id.  125 ;  Roh- 
erts  V.  Baumga/rten,  110  id.  380.)  The  judgment  in  partition 
introduced  by  the  plaintiffs  was  not  sufficient  to  prove  seizin 
or  possession  against  the  defendants,  who  were  not  parties  or 
privies  thereto.  {DeGraff  v.  Hovey,  16  Abb.  Pr.  120  ;•  Sheri- 
daai  V.  Andrews,  49  N.  Y.  484 ;  Campbell  v.  Hall,  16  id. 
579  ;  Ainsleex.  Mayor,  1  Barb.  169 ',  Douglas  v.  Hoioland, 
24  Wend.  35 ;  Clark  v.  Mmitgomery,  23  Barb.  464 ;  Arm- 
strong  v.  Munday,  5  Den.  166 ;  Ten  Eyck  v.  Frost,  5  Cow. 
346 ;  Monarque  v.  Monarqxie,  80  N.  Y.  326 ;  Denning  v. 
Corwin,  11  Wend.  648;  Bloo7n  v.  Burdick,  1  Hill,  140; 
Sanford  v.  White,  56  N.  Y.  356 ;  Jackson  v.  Newton,  18 
Johns.  355 ;  Northrop  v.  Wright,  7  Hill,  476,  490 ;  Averill 
V.  Wilson,  4  Barb.  180 ;  Bigelow  v.  Fuich,  11  id.  498 ;  Spar- 
row V.  KiAignum,  1  N.  Y.  242.)  The  appellants  having  failed 
to  identify  the  premises  described  in  their  deed  with  the 
premises  in  the  possession  of  respondents,  their  action  failed. 
(21  N.  Y.  S.  K.  946.)  The  declarations  of  the  deceased  sur- 
veyor were  incompetent,   {Jlunnicutt  v.  Peyton,  12  Otto,  333.) 

Eabl,  J.  The  facts  of  this  case  are  not  materially  different 
from  those  which  appeared  in  the  record  when  the  case  was 
before  the  Second  Division  of  this  court  upon  the  former 
appeal  (132  N.  Y.  408).  Now  as  then  the  plaintiffs  rely  mainly 
for  their  title  upon  a  deed  given  under  a  partition  of  land  by 
action  between  parties  who  are  not  shown  ever  to  have  had 
title  to  the  land  or  the  possession  thereof. 
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A  partition  of  land  by  action  does  not  create  title  where 
none  existed  before.  The  sole  effect  can  be  to  give  title  in 
severalty  wliere  before  it  was  in  common  ;  and  it  establishes 
and  settles  the  title  between  the  parties  to  the  action  and  their 
pnvies.  It  cannot  have  greater  effect  than  a  voluntary  parti- 
tion of  the  land  by  and  between  all  the  parties  interested 
therein. 

Such  an  action  is  not  a  proceeding  in  remeis  such  a  proceed- 
ing is  known  to  the  law.  In  such  a  proceeding  involving 
property  the  res  is  seized  and  really  made  defendant,  and  an* 
adjudication  establishing  its  liability  or  its  status,  if  regularly 
made,  binds  the  whole  world.  It  has  been  found  difficult  to 
give  a  precise  and  comprehensive  definition  of  a  proceedings 
rem  or  a  judgment  m  rem^  and  we  need  not  attempt  it  now. 
(2  Phil.  Ev.  5 ;  2  Smith's  Leading  Cases,  585 ;  Freeman  on 
Judgments  [3d  ed.],  654 ;  Woodruff  v.  Tayh>r,  20  Vt.  65 ; 
Marikm  v.  Chandler^  2  Brock.  125.) 

In  a  partition  action  the  land  is  not  seized,  and  in  no  proper 
sense  is  it  proceeded  against.  The  action  is  commenced,  and 
the  court  obtains  jurisdiction,  not  by  service  of  process  upon 
the  land,  but  by  service  upon  the  j)ersons  jointly  interested 
therein ;  and  without  the  presence  of  persons  properly  made 
parties  the  court  obtains  no  jurisdiction  and  its  judgment 
would  be  an  absolute  nullity,  binding  upon  no  one.  Such  an 
action  is  no  more  ,a  proceeding  hi  rem  than  a  foreclosure 
action,  or  any  other  ac;tion  the  purpose  of  which  is  to  enforce 
or  establish  the  rights  and  interests  of  parties  in  land. 

Therefore,  as  the  plaintiffs  do  not  trace  their  title  to  the 
original  patentee  thereof,  and  are  thus  unable  to  show  a  chain 
of  paper  title,  they  must  fail  to  recover  the  land  in  this  action 
because  neither  they  nor  those  under  whom  they  hold  ever 
had  the  actual  possession  thereof.  {Miller  v.  TMug  Island  R. 
J?.  Co.,  71  X.  Y.  380;  Roberts  v.  Banmfjnrten,  110  id.  380.) 

There  need  be  no  misapprehension  as  to  wliat  was  decided 
upon  the  prior  appeal.  It  was  there  held  that  the  deeds  under 
the  partition  judgment  were  competent  evidence,  and  yet  not 
of  tliemselves  suftieient  evidence  to  show  title  in  the  plaintiffs 
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good  as  against  the  defendants  in  possession,  and  that  the 
plaintiifs  in  order  to  establish  a  riglit  to  recover  in  this  action, 
in  the  absence  of  any  possession  of  the  land  prior  to  their 
deeds,  must  show  subsequent  possession  thereof  prior  to  the 
possession  of  the  defendants.  This  they  utterly  failed  to  do. 
Mere  payment  of  taxes,  claim  of  title,  assertions  of  ownership 
made  even  upon  the  land,  mere  words  however  emphatic, 
do  not  show  the  actual  possession  which  raises  the  pre- 
sumption of  title  sufficient  to  maintain  ejectment. 

The  defendants  do  not  claim  title  under  the  partition  action 
and  have  no  relation  whatever  to  that  action.  Assuming  that 
they  took  a  deed  from  William  A.  Engeman,  he  did  not  claim 
any  title  under  that  action,  and  it  does  not  appear  that  he 
ever  had  any  title  or  possession,  and  his  admission,  if  he  made 
one,  that  the  plaintiffs  owned  the  land,  neither  he  nor  they 
l)eing  at  the  time  in  possession  of  the  land,  does  not  bind  the 
defendants  subsequently  taking  possession  of  the  land  and 
claiming  to  be  the  owners  thereof,  and  relying  npon  their 
])osse8sion  as  sufficient  evidence  of  ownership  against  the 
l)laintitfs. 

We,  therefore,  see  no  reason  to  doubt  that  the  judgment 
below  is  right  and  it  should  be  affirmed. 

All  concur. 

Judgment  affirmed.      ii4i"3w 

iui    88ft 

C.  Elliott  Minor,  as  Assignee,  etc..  Appellant,  v,  Cornelia 
A.  Beveridge,  Respondent. 

Where  a  stock  broker  sells,  without  due  notice,  stock  purchased  by  him 
on  a  margin  for  a  customer,  he  does  not  tliereby,  as  matter  of  law, 
extinguish  all  claim  against  the  customer  for  the  advance  made:  the 
customer  is  simply  entitled  to  be  allowed  as  damages  the  difference 
between  the  price  for  which  the  stock  was  sold  and  its  market  price 
then  or  within  such  reasonable  time  after  notice  of  sale  as  would  have 
enabled  him  to  replace  it  in  case  such  market  price  exceeded  the  price 
realized. 

GiUett  V.  Whiting  (120  N.  Y.  402),  distinguished  and  limited. 

Minor  ▼.  Beveridge  (67  Hun,  1),  reversed. 

(Argued  February  6,  1894;  decided  Februarj-  27,  1894.) 
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Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  upon 
an  order  made  January  13,  1893,  which  overruled  plaintiffs 
exceptions  and  ordered  judgment  in  favor  of  defendant  upon 
a  decision  of  tlie  court  on  trial  at  Circuit  dismissing  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  fortli  in  the  opinion. 

Geo.  W,  Wingaie  Mid  Max  Sterji  ior  appellant.  The  sale 
made  by  Gallaudet  &  Co.  did  not  constitute  a  conversion. 
GUlett  V.  Whiting,  120  X.  Y.  403  ;  Griunan  v.  Smith,  81  id. 
25  ;  Caption  v.  Thompson,  %^  id.  419 ;  Porter  v.  Wormier, 
91  id.  431 ;  Galligher  v.  Jones,  129  U.  S.  193.)  The  sale  of 
the  stocks  by  .the  broker,  if  a  breach  of  the  contract,  was  a 
mere  breach  of  a  condition  subsequent  which  did  not  forfeit 
the  broker's  right  to  recover  what  he  had  previously  advanced 
for  plaintiff's  account  if  the  owner  sustained  no  actual  damage  ' 
by  such  sale.  {Caprofi  v.  TJtotnpson,  SO  N.  Y.  418;  Lev^  v. 
Loeh,  89  id.  389  ;  Gruman  v.  Smith,  81  id.  25  ;  Porter  v. 
Wormser,  94  id:  446  ;  Caswell  v.  Putnam,  120  id.  157 ;  In  re 
K.  (\  EL  R.  P,  Co.,  105  id.  115 ;  ^'ieol  v.  iV^.  Y.  <fe  K  P. 
P.  Co.,  12  id.  121 ;  Toide  v.  Pemsen,  70  id.  303,  309,  311 ; 
Boom  V.  Eyre,  1  11.  Bl.  273 ;  Campbell  v.  Jones,  6  Tenn 
Rep.  570;  Carpenter  v.  Cresswell,  4  Bing.  409;  Haveloek  v. 
GedJes,  10  East,  555;  Davidson  v.  Gioynne,  12  id.  381; 
Pohh  V.  Montgomery,  20  Johns.  15;  S locum  v.  Despard,  8 
Wend.  615 ;  Morris  v.  Sliter,  1  Den.  59.)  The  plaintiff 
was  entitled  to  go  to  the  jury  upon  the  question  of  wliether 
or  not  the  defendant  liad  consented  to  tlie  sale  of  her  stocks. 
{Bodine  v.  Killeen,  53  X.  Y.  93  ;  Dunn  v.  Honibeck,  72  id. 
80 ;  McXeilly  v.  C.  L.  Lis.  Co.,  66  id.  23.)  The  failure  of 
the  defendant  to  keep  her  margin  good  was  a  breach  of  the 
contract  upon  her  part,  and  the  brokers  were,  therefore, 
absolved  from  a  strict  performance  upon  tlieir  part.  {B^ish 
V.  Zyo?i,  9  Cow.  56.)  Where  the  trial  court  has  erred  in  any 
important  question,  the  appellate  court  cannot  affirm  the  jndg- 
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ment  unless  it  appears  as  an  inevitable  necessity  and  beyond 
any  question  that  the  appellant  cannot  succeed  upon  a  new 
trial.  {Muldoon  v.  Pitta^  54  N.  Y.  269 ;  Arthv/r  v.  Gh^ia- 
woldy  55  id.  400  ;  Guernsey  v.  Millet^  80  id.  1^81 ;  Gapron  v. 
Thompam,  86  id.  418,  421.) 

Eugene  L,  Bmhe  for  respondent.  The  sale  made  by 
Gallaudet  &  Co.  was  clearly  irregular  and  constitutes  a  con- 
version. Gallaudet  ife  Co.  were  bound  to  carry  the  stock 
until  Mrs.  Beveridge  directed  them  to  close  the  transac^on, 
so  long  as  she  complied  with  the  terms  of  the  contract  on  her 
part,  and  to  give  her  a  reasonable  notice  of  the  want  of  suffi- 
cient margin,  and  of  their  intention  to  sell  the  stock,  if  the 
margin  was  not  made  good  in  accordance  with  the  terms  of 
the  notice.  {Rogers  v.  WUey^  131  N.  Y.  530 ;  GiUett  v. 
Whiting^  120  id.  404.)  The  contract  entered  into  on 
the  part  of  the  broker  is  an  entirety,  and  breach  of 
one  of  its  conditions  on  his  part  discharges  the  cus- 
tomer from  liability,  (2  Pars,  on  Oont.  518;  DebeTshe  v. 
Page,  36  K  Y.  537;  2  Add.  on  Cont.  62 ;  Mimai  v.  Lyoiiy 
45  N.  Y.  552 ;  Baker  v.  Higgins,  21  id.  397 ;  Avery  v, 
Wilson,  81  id.  341 ;  BUistein  v.  Studer,  19  IST.  Y.  S.  R. 
467.)  The  rights  and  obligations  which  enter  into  the  rela- 
tions of  pledgor  and  pledgee  attach  to  the  customer  and  the 
broker.  (2  Pars,  on  Cont.  113 ;  Meade  v.  Lambert,  10  Abb. 
Pr.  [N.  S.]  428 ;  Bitter  v.  Cushman,  7  Robt.  294.) 

Bakilett,  J.  The  plaintiff,  as  assignee  for  the  benefit  of 
creditors  of  P.  W.  Gallaudet  &  Co.,  stock  brokers,  sued  the 
defendant  to  recover  a  balance  alleged  to  be  due  froni  her  on 
a  speculative  account  which  she  had  with  Gallaudet  &  Co.  at 
the  time  of  their  failure,  November  10th,  1890. 

The  cause  was  brought  on  for  trial  at  a  circuit  court  in  the 
city  of  New  York  and  at  the  close  of  plaintiff's  case  the  com- 
plaint was  dismissed  and  the  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  The  general  term 
SicKELs— Vol.  XCVI.        51 
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overruled  the  exceptions  and  ordered  judgment  for  defendant, 
dismissing  complaint,  with  costs.  The  plaintiflE  apx>eals  from 
that  judgment. 

The  question  presented  is  whether  the  trial  judge  was  justi- 
fied in  taking  the  case  from  the  jury.  The  defendant's  con- 
tention is  that  P.  W.  Gallaudet  &  Co.  sold  the  stocks  held  in 
her  account  without  notice,  and  for  that  reason  their  assignee 
cannot  recover.  The  plaintiff  insists  tliat  demand  and  notice 
were  duly  given  to  defendant  through  her  son,  as  her  agent, 
before  sale  of  the  stocks,  and  that  she  is  bound  thereby ;  and 
even  if  there  was  a  sale  without  notice,  the  defendant  can 
only  be  allowed  her  actual  damages  in  reduction  of  plaintiff's 
claim.  The  evidence  shows  that  Alven  Beveridge,  the  son  of 
the  defendant,  was  the  son-in-law  of  P.  W.  Gallaudet,  and 
from  the  year  1881  to  November  10th,  1890,  the  day  when 
the  firm  of  P.  W.  Gallaudet  &  Co.  failed,  was  a  clerk  of  said 
finn;  that  on  the  30th  of  May,  1881,  the  defendant,  repre- 
sented by  her  son,  opened  a  speculative  account  with  the  firm 
which,  with  additions  and  charges  made  therein,  remained  open 
until  the  day  of  the  failure. 

Our  examination  of  the  record  satisfies  us  there  is  a  conflict 
of  evidence  as  to  whether  or  not  Alven  Beveridge  was  the 
agent  and  representative  of  his  mother,  and  accustomed  for 
the  nine  years  and  more  covered  by  her  account,  to  receive 
the  statements,  demands  and  notices  to  which  she  was  entitled, 
including  the  demand  and  notice  in  this  action. 

We  are  of  opinion  that  the  trial  judge  erred  in  not  submit- 
ting to  the  jury,  as  requested,  the  question  of  notice,  and 
whether  it  was  reasonable  and  legal  under  the  circumstances. 

The  plaintiff's  counsel  insists  that  he  was  entitled  to  submit 
still  another  question  to  the  jury. 

There  was  evidence  in  the  case  tending  to  show  that  the 
stocks  sold  for  defendant's  account  on  the  10th  day  of  Novem- 
ber, 1890,  could  have  l)een  repurchased  in  the  open  market 
within  the  next  fifteen  days  below  the  prices  realized  upon 
the  sale. 

The  plaintiff's  counsel  asked  to  go  to  the  jury  as  to  whether 
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the  defendant  sustained  loss  by  reason  of  said  sale,  and  as 
to  whether  the  defendant  could  not  have  replaced  the  stocks 
at  the  same  price,  or  less  price,  than  that  for  which  they  were 
sold,  and  within  a  reasonable  time  after  the  sale. 

Tliis  request  was  refused.  We  think  the  trial  judge  should 
have  submitted  these  questions  to  the  jury  under  the  settled 
law  of  this  court  that  even  where  a  stock  broker  sells  without  \ 
due  notice  stock  purchased  by  him  for  a  customer,  on  a  mar- 
gin, and  held  in  pledge  to  secure  the  advance  made  by  him 
for  the  purchase,  he  does  not  thereby,  as  matter  of  law, 
extinguish  all  claim  against  the  customer  for  the  advance,  but 
the  customer  is  entitled  to  be  allowed  as  damages  the  differ- 
ence between  the  price  for  which  the  stock  sold  and  for  which 
he  received  credit,  and  its  market  price  then,  or  within  such 
reasonable  time  after  notice  of  sale  as  would  have  enabled  him 
to  replace  the  stock  in  case  the  market  price  exceeded  the  . 
price  realized.  {Orurnan  v.  Smithy  81  N.  Y.  25  ;  Capron  v. 
Thompson,  86  id.  418-420 ;  Colt  v.  Owem,  90  id.  368-371 ; 
Porter  v.  Wormaer^  94  id.  431-446  ;  Wright  v.  Bank  of  the  \ 
Metropolis,  110  id.  237-246.)  '   ^ 

The  defendant's  counsel  relies  on  Gillett  v.  Whiting  (120 
N.  Y.  402),  decided  by  the  Second  Division  of  this  court  in 
June,  1890,  as  sustaining  this  last  ruling  of  the  trial  judge. 
We  are  of  opinion  that  the  point  actually  decided  in  that  case 
does  not  affect  the  cases  in  this  court  to  which  we  have  already 
referred. 

In  Gillett  v.  Whiting  the  plaintiffs  were  stock  brokers 
;and  brought  the  action  to  recover  a  balance  alleged  to  be  due 
on  account  of  stock  transactions  between  the  parties. 

In  submitting  the  case  to  the  jury  the  defendant's  counsel 
requested  the  court  to  charge,  that  in  case  the  plaintiffs  sold 
the  stock  without  notice  to  the  defendant  as  to  the  time  and 
place  of  sale,  by  doing  so,  they  violated  their  duty  to  the 
^defendant  and  converted  the  stock  to  their  own  use. 

The  court  refused  to  so  charge,  the  defendant  excepted,  and 
ihe  jury  found  a  verdict  for  the  plaintiff. 

The  sole  question  presented  on  the  appeal  was  defendant's 
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right  to  have  the  jury  charged  tliat  a  sale  of  his  stocks  by  the 
broker  without  notice  was  a  conversion. 

The  Second  Division  of  this  court  very  properly  held  that 
the  judge  should  have  so  charged  the  jury,  and  reversed  the 
judgment.  The  effect  of  the  conversion,  if  found  by  the  jury, 
was  not  presented  on  the  appeal. 

The  remarks,  therefore,  of  the  court  as  to  the  effect  upon 
plaintiff's  cause  of  action  if  conversion  of  the  stocks  should 
be  established  were  obiter. 

The  cases  we  have  cited  were  neither  referred  to  in  the- 
briefs  of  counsel  nor  the  opinion  of  the  court. 

The  judgment  appealed  from  is  reversed,  new  trial  granted,, 
with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

Samtjel  I.  Knight,  as  President,  etc..  Appellant^  v:  Sackett 
&  WiLHELMs  Lithographing  Company,  Respondent. 

Plaintiff  and  the  Hi  L.  Co.  entered  into  an  agreement  to  the  effect  that 
the  company  would  make  engravings  upon  stones  from  designs  fur- 
nished by  plaintiff,  at  a  stipulated  price  for  each  engraving,  make 
prints  therefrom  for  him  when  requested  at  agreed  prices,  and  would 
print  from  them  for  no  one  else,  the  ownership  of  the  engravings  to  be 
in  him,  and  of  the  stones  in  the  company.  Plaintiff  paid  for  the  engrav- 
ings. The  stones  were  subsequently  sold  under  chattel  mortgages  exe- 
cuted by  the  company,  and  thereafter  came  into  defendant's  possession. 
Plaintiff  tendered  the  value  of  the  stones  themselves,  and  demanded 
delivery,  which  defendant  refused.  In  an  action  for  conversion,  Juld, 
that  the  complaint  was  properly  dismissed,  as  plaintiff  failed  to  show 
any  property  in  or  right  to  the  possession  of  the  stones;  that  if,  by^ 
parting  with  them,  the  company  disabled  itself  from  performing  the 
agreement,  while  it  exposed  itself  to  an  action  for  the  breach,  no  rights 
of  plaintiff  attached  to  and  followed  the  stones  into  the  hands  of  stran- 
gers, at  least  only  such  as  equity  might  recognize. 

(Argued  February  6, 1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  July  8, 1892,  which  affirmed  a  judgment  in  favor  of 
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defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit,  without  a  jury,  dismissing  the  complaint,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

William  O.  Campbell  for  appellant.  Title  to  personal 
property  cannot  be  divested  except  by  the  fault  or  w4th  the 
consent  of  the  owner.  {Ilall  v.  Robertson^  2  N.  T.  298 ;  Eli 
V.  Ehle,  3  id.  506 ;  WoosUr  v.  Sherwood,  25  id.  278 ;  Brower 
V.  Peabody,  13  id.  121 ;  Saltm  v.  Everett,  20  Wend.  267 ; 
2  Kent's  Comm.  621 ;  Boyce  v.  Brockway,  31  N.  Y.  490 ; 
Bassett  v.  Spofford,  45  id.  387 ;  Barnard  v.  Campbell,  55 
id.  456 ;  Gillett  v.  Roberts,  57  id.  34 ;  Everett  v.  Coffin,  6 
Wend.  603;  WUliafm  v.  Merle,  11  id.  80;  Hoffm^an  v. 
Carow,  22  id.  285-294 ;  Prescott  v.  De  Forrest,  16  Johns. 
159.)  The  plaintiff,  liaving  a  property  right  in  the  pictures 
or  drawings  on  the  stones,  acquired  the  right  to  the  stones 
themselves  by  paying  to  the  defendant  the  value  of  the  stones. 
<2  Code  Napoleon,  arts.  566,  567,  569,  570,  571,  572,  §  2.) 
One  tenant  in  common  can  maintain  trover  as  for  conversion 
against  his  co-tenant.  {Hudson  v.  Swan,  83  N.  Y.  552 ; 
Flero  V.  Belts,  22  Barb.  633 ;  Hyde  v.  Stone,  7  Wend.  354 ; 
9  Cow.  230 ;  Gilbert  v.  Dickerson,  7  Wend.  449 ;  Miimford 
V.  McKay,  8  id.  442 ;  Farr  v.  Smith,  9  id.  338 ;  White  v: 
Osborne,  21  id.  72.) 

Artemas  B,  Smith  for  respondent.  This  appeal  presents 
no  question  which  this  court  will  review.  (Code  Civ.  Pro. 
§§  1010,  1022,  1023 ;  Bridyer  v.  Weeks,  30  N.  Y.  328 ;  Wood 
V.  Lary,  124  id.  83, 87 ;  Gllman  v.  Prentice,  132  id.  488,  492.) 
The  appellant's  evidence  shows  that  he  has  acquired  no  prop- 
<jrty  in  the  stones  or  riglit  to  the  use  or  possession  of  them. 
{Gregory  v.  Striker,  2  Den.  629 ;  Dod worth  v,  Jones,  4 
Duer,  201 ;  2  Pars,  on  Coiit.  86 ;  2  Story  on  Bail.  §  2 ;  2 
Kent's  Comm.  559.)  Appellant  failed  to  show  any  violation  of 
his  rights,  or  damages  sustained  by  him.  {Lennon  v.  Smith, 
124  N.  Y.  581 ;  Sterns  v.  Gladding,  17  How.  [U.  S.]  447.) 
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The  rulings  upon  evidence  were  correct.     {IliUreigel  v.  Manr 
ning,  97  N.  Y.  60 ;  Gumb  v.  T.  T.  S.  R.  R.  Co.,  114  id.  411.) 

Gbay,  J.  The  plaintiff  brought  this  action  to  recover  dam- 
ages of  the  defendant  for  an  alleged  wrongful  conversion  of 
certain  personal  property,  consisting  in  lithographic  drawings 
or  engravings.  Upon  the  trial,  the  complaint  was  dismissed 
upon  the  plaintiff's  case.  According  to  his  evidence,  being 
desirous  to  obtain  lithographic  engravings  for  use  upon  covers 
of  writing  tablets,  he  made  an  oi*al  agreement  with  the  Hatch 
Lithographing  Company  that  the  company  should  make 
engravings  upon  stones  for  him,  from  designs  to  be  furnished 
at  a  stipulated  price  for  each  engraving,  and  that  colored  prints 
should  be  made  therefrom  when  requested,  at  agreed  rates. 
He  testified  that  it  was  their  agreement  that  the  ownership  of 
the  engravings  should  be  in  him  and  of  the  stones  in  tl>e 
Hatch  Company  and  that  the  duration  of  the  agreement  wa& 
not  fixed.  It  was  admitted  that  the  plaintiff  had  paid  bills  for 
the  labor  of  engraving  the  stones.  Chattel  mortgages  were 
given  by  the  Hatch  Company  upon  its  properties  and,  under 
foreclosure,  these  stones  were  sold  and,  ultimately,  came  into 
the  possession  of  the  defendant;  which  refused  to  deliver 
them  to  the  plaintiff,  when  he  tendered  the  mere  value  of  the 
stones  themselves. 

The  dismissal  of  the  complaint,  on  the  plaintiff's  showing, 
was  undoubtedly  right ;  for  he  failed  to  show  tliat  he  had  any 
property  in,  or  any  right  to,  the  possessicm  of  these  stones  at 
any  time.  He  never  had  any  interest  in  the  stones  except 
under  his  contract  with  the  Hatch  Company ;  which  gave  him 
the  right  to  have  impressions  or  prints  made  from- them.  It 
is  true  that  he  had  paid  for  the  la])or  of  engraving  them ;  but 
it  is  very  clear  from  his  evidence,  that,  by  the  agreement  into 
which  he  entered  with  the  lithographing  company,  the  owner- 
ship of  the  stones  continued  in  the  company  and  that  he  was 
only  to  have  his  printing  done  at  so  much  per  thousand  sheets. 
The  contract  between  him  and  the  Hatch  Company  was  one 
which  bound  the  latter  to  render  its  skilled  services  and  which 
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secured  to  it  a  fixed  compensation.  The  appellant  suggests 
that  the  transaction  came  under  a  head  of  bailments  known  as 
looatio  operis  fdciendi ;  but  that  would  only  have  been  the 
case  if  the  plauitiff  had  furnished  the  stones  and  had  employed 
the  lithographers  to  do  the  engraving  upon  them.  The  learned 
trial  judge  thought  that  a  tenancy  in  common  of  the  stones 
had  been  ci'eated,  and  his  dismissal  of  the  complaint  was  upon 
the  ground  that  trover  for  conversion  would  not  lie,  unless  the 
plaintiff  could  claim  as  sole  owner.  But  we  do  not  think  that 
the  contract  testified  to  made  out  an  ownership  in  common. 
Ownership  may  rest  upon  agreement ;  but  no  inference  can 
be  drawn  from  the  plaintiiFs  version  of  the  transaction  that 
the  Hatch  Company  had  agreed  that  the  stones,  as  engraved, 
should  be  owned  in  common.  The  evidence  was  that  the 
stones  were  to  belong  to  the  Hatch  Company  and  that  it 
was  not  to  print  from  them  for  anyl)ody  else.  The 
plaintiff  says :  "  These  designs  were  to  be  held  upon 
these  stones  for  me  for  no  purpose  whatever  except  to  do 
my  printing  as  I  might  order  it ;  that  is  all.  That  is  the 
reason  they  were  to  be  kept  upon  the  stones  for  me."  Tak- 
ing the  plaintiff's  statement  of  the  transaction,  it  is  plain  that 
the  Hatch  Company  had  bound  itself  to  hold,  and  to  print 
from,  these  particular  designs,  (the  ownership  of  which  seems 
to  have  been  secured  to  the  plaintiff  in  part,  if  not  wholly,  l)y 
copyright)  whenever  ordered  by,  and  solely  for,  the  plaintiff 
at  stipulated  rates.  This  agreement,  in  its  exclusive  features, 
rested  upon  the  consideration  of  what  plaintiff  wa«  to  pay  at 
once  towards  the  expense  of  doing  the  work  of  engraving  and 
upon  the  profits  to  be  derived  from  the  business  to  be  given 
thereafter. 

The  agreement  negatives  the  idea  of  any  ownership  in 
plaintiff  of  these  stones,  by  the  nature  of  its  requirement  of 
services  to  be  rendered  and  from  the  absence  of  any  claim  to 
own  the  stones  themselves.  Kor  was  there  any  confusion,  or 
an  admixture  of  any  property  of  the  plaintiff  with,  or  in,  the 
property  of  the  Hatch  Company.  The  agreement  testified  to, 
again,  negatives  that  idea.     To  that  agreement  plaintiff  could 
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hold  tlie  company  and  if,  by  parting  with  the  stones,  it  dis- 
abled itself  from  performing  its  agreement,  it  exposed  itself 
to  an  action  for  its  breach.  In  such  an  event,  however,  no 
rights  of  the  plaintiff  would  attach  to  and  follow  the  stones 
into  the  hands  of  strangers  ;  other  than,  at  furthest,  such  as 
equity  might  recognize.  It  is  quite  possible  that  such  an 
agreement  would  be  recognized  and  protected  in  a  court  of 
equity  and  that  relief  might  be  obtained  by  injunction  or 
otherwise ;  if  necessary  to  protect  the  plaintiff's  rights  against 
an  improper  use,  or  a  destruction  of  the  lithographs.  But  it 
is  not  necessary  or  proper  to  decide  the  question  here,  and 
upon  such  proofs,  whether  the  defendant  acquired  any  greater 
or  other  rights  to  the  use  of  these  engraved  stones,  than  were 
possessed  by  the  Hatch  Company.  Nor  does  it  appear  that 
the  defendant  refuses  to  carry  out  the  agreement  made  with 
the  Hatch  Company.  So  far  as  it  appears,  the  defendant  may 
be  quite  willing  to  carry  out  the  original  agreement  and  to 
print  for  the  plaintiff  at  the  rates  stipulated  for  with  the  Hatch 
Company.  However  that  may  be,  we  hold  that  this  plaintiff 
never  had  any  title  to,  or  any  right  to  the  possession  of,  these 
stones  ;  and  that  the  agreement,  which  he  testified  to,  was  one, 
dimply,  for  the  performance  of  services  in  the  making  and  the 
transferring  of  lithographic  engravings.  In  any  view  of  the 
case,  it  is  impossible  to  see  how  the  plaintiff  could  allege  that 
there  had  been  any  wrongful  conversion  of  his  property  by 
the  defendant,  and  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concur  (Bartlett,  J.,  is  of  opinion  that  Hatch  Co.  and 
plaintiff  were,  under  the  contract,  tenants  in  common  of  the 
stones  and  engravings  thereon,  but  concurs  on  ground  that 
plaintiff  invoked  an  improper  remedy). 

Judgment  affirmed. 
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Mart  E,   Eiley,  Appellant,  v.  Ashbel  W.  Kiley  et  al., 
Executors,  etc.,  Resjiondents. 

Plaintiff  had  a  cause  of  action  against  R.,  defendants*  testator,  upon  a 
parol  agreement;  the  right  of  action  accrued  Alarch  31,  1882.  On 
J^Iarch  80,  1888,  a  summons  and  complaint  in  an  action  by  plaintiff 
against  R.  upon  said  cause  of  action  was  delivered  to  the  sheriff  of  the 
county  wherein  the  parties  resided  with  the  intent  that  the  same  should 
be  actually  served.  The  sheriff  on  that  day  attempted  in  good  faith  to 
«erve  the  papers,  but  R.  was  at  the  time  sick  and  his  physician  refused 
access  to  him;  he  died  four  days  thereafter.  The  claim  was  presented  to 
defendants,  who  rejected  It,  and  upon  refusal  to  refer,  this  action  was 
commenced  thereon  October  2,  1889.  The  Statute  of  Limitations  was 
pleaded  as  a  defense.  Held,  that  there  was  an  attempt  to  commence  the 
action  against  R.  within  six  years,  which,  under  the  Code  of  Civil  Pro- 
cedure (§  899),  was  equivalent  to  its  commencement;  that  plaintiff  did 
not  lose  the  benefit  of  this  by  failure  to  serve  the  summons  personally  or 
to  commence  service  by  publication  within  sixty  days  thereafter,  as 
plaintiff  was  prevented  from  doing  tliis  by  R.'s  death;  that  the  delivery 
of  the  process  to  the  sheriff  saved  the  claim  against  the  bar  of  the 
statute  up  to  the  date  of  such  death,  and  then  it  was  further  suspended 
by  said  Code  for  eighteen  months  (§  408),  and  as.  within  that  time  the 
action  was  commenced  it  was  not  barred  by  the  statute. 

Riley  V.  Riley  (64  Hun,  496),  reversed. 

(Argued  February  8,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1892,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  $2,500,  with  interest 
thereon  from  May  1,  1882,  which  the  complaint  alleged 
belonged  to  plaintiff  and  had  been  received  by  Ashbel  W. 
Rilev,  defendants'  testator.  The  Statute  of  Limitations  was 
pleaded  as  a  defense. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Walier  S.  Iluhhell  for  appellant.     Plaintiff's  cause  of  action 
•was  not  barred  by  the  Statute  of  Limitations.     (Code  Civ. 
Pro.  §  403 ;  If.  T.  Bank  v.  Wetmore,  124  N.  T.  241 ;  Shel- 
SicKELs— Vol.  XCVL        52 
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lingto7i  V.  Rowland^  53  id.  371 ;  Clare  v.  Lockard^  122  id. 
263.)  The  denial  of  the  motion  to  revive  the  action  attempted 
to  be  brought  in  1888  is  not  res  adjudicata.  {Howell  v. 
MiUs,  63  N.  Y.  322.) 

F.  L.  &  J.  E.  Durcmd^  for  respondents.  The  claim  in  suit 
was  barred  by  the  Statute  of  Limitations.  {MiUs  v.  Milhj 
115  N.  Y.  80.)  The  attempt  made  by  the  sheriflE  of  Monroe 
county  to  serve  upon  the  decedent  the  summons  and  complaint 
placed  in  his  hands  for  that  purpose  on  the  30tli  of  March 
1888,  not  being  followed  by  an  actual  service  on  him,  or  a 
iirst  publication  of  said  summons  in  compliance  with  section 
399  of  the  Code  of  Civil  Procedure,  as  that  section  then  stood, 
was  not  the  commencement  of  an  action  within  the  mean- 
ing of  said  section  and  was  a  nullity.  {Estes  v.  Wilcox^  67 
N.  Y.  264 ;  Adsit  v.  Butler,  87  id.  585  ;  In  re  N.  T.  Bank, 
124  id.  248  ;  Code  Civ.  Pro.  §  438,  subd.  6.) 

O'Brien,  J.  The  plaintiff  was  defeated  in  this  action  upon 
the  ground  that  the  cause  of  action  was  barred  by  the  Statute 
of  Limitations.  That  ruling  presents  the  only  question 
involved  in  this  appeal.  The  learned  referee  deduced  that 
conclusion  from  the  following  facts  which  he  found:  The 
plaintiff  is  the  widow  and  the  defendants  are  the  executors  of 
Ashbel  W.  Eiley,  who  died  on  the  3d  of  April,  1888.  The 
deceased,  several  years  before  his  death,  owned  some  real 
estate,  for  the  sale  of  which  negotiations  were  pending  and 
substantially  completed,  but  the  plaintiff,  who  had  a  dower 
right  in  the  same,  refused  to  execute  the  deed  unless  a  portion 
of  the  purchase  price  was  paid  or  secured  to  her.  It  was 
finally  agreed  between  all  the  parties  in  interest  that  $2,500 
of  the  price  should  be  paid  to  her,  and  upon  this  agreement 
she  signed  the  deed,  which  was  delivered  to  the  purchaser  on 
the  3l8t  of  March,  1882,  and  on  the  same  day  the  whole  of 
die  purchase  price  was  paid  to  the  deceased,  including  the 
sum  belonging  to  the  plaintiff,  which  was  paid  to  him  for  her. 
It  does  not  appear  that  any  part  of  the  money  so  received  was 
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ever  paid  to  the  plaintiflE  by  her  husband,  and  this  action  was 
brought  to  recover  the  same,  with  interest.  On  the  30th  of 
March,  1888,  four  days  before  the  husband's  death,  a  summons 
and  complaint,  in  an  action  by  the  plaintiff  against  her  hus- 
band for  the  recovery  of  the  money  and  interest,  was  deliv- 
ered to  tlie  sheriff  of  the  county  where  the  parties  resided,, 
with  intent  that  the  same  should  be  actually  served  on  the 
defendant  named  therein.  The  sheriff  attempted  in  good 
faitli  to  make  the  service,  but  the  physicians  in  charge  of  the 
deceased,  in  what  proved  to  be  his  last  sickness,  did  not  allow 
access  to  him,  and  so  no  service  was  made,  as  the  husband 
grew  rapidly  worse  and  died  as  before  stated.  The  claim  was 
subsequently  presented  to  the  executors,  who  rejected  it,  and 
upon  their  refusal  to  refer  the  same,  the  present  action  was 
commenced  against  them  by  the  delivery  of  tlie  summons  and 
complaint  to  the  sheriff  for  service  on  October  2d,  1889,  the 
defendants  appearing  January  31st,  1890. 

It  is  provided  by  section  403  of  the  Code  that  the  term  of 
eighteen  months  after  the  death,  within  tlie  state,  of  a  person 
against  whom  a  cause  of  action  exists,  is  not  a  part  of  the- 
time  limited  for  the  conmiencement  of  an  action  against  his 
executor  or  administrator.  The  action  was  commenced  within 
that  time  after  the  death  of  the  testator  and,  unless  the  claim 
was  already  barred  at  or  before  his  death,  was  commenced  in 
time.  We  must  assume  upon  the  facts  found  that  the  cause 
of  action  accrued  when  the  husband  received  the  money. 
There  is  no  finding  that  he  held  it  by  virtue  of  any  trust  or 
under  such  circumstances  as  would  require  a  demand  before 
suit  under  the  provisions  of  section  410.  So  far  as  appears  it 
was  the  ordinary  case  of  money  received  by  one  party  for  the 
use  of  another,  under  a  duty  to  pay  it  over  at  once,  and  no 
demand  was  necessary  before  the  right  of  action  accrued. 
The  plaintiff,  therefore,  could  have  brought  the  action  as 
early  as  March  31,  1882,  and  the  six  years'  term  of  limitation, 
consequently,  expired  on  March  31,  1888.  (  Wood  v.  Young, 
141  N.  Y.  211.)  But  on  the  previous  day  the  plaintiff  caused 
to  be  delivered  to  the  sheriff  the  summons  and  complaint  in 
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an  action  upon  the  claim,  with  the  intent  of  having  the  same 
served,  and  the  question  here  must  turn  upon  the  legal  effect 
of  that  act.  By  section  399  of  the  Code  an  attempt  to  com- 
mence the  action  is  equivalent  for  every  purpose  of  the 
statute  to  its  actual  commencement.  It  cannot  be  doubted 
that  there  was  in  this  case  such  an  attempt  to  commence  the 
action  as  the  section  referred  to  contemplates.  But  in  order 
to  secure  to  the  plaintiff  the  benefits  of  this  section  it  is  urged 
that  the  delivery  of  the  summons  to  the  officer  must  be  fol- 
lowed within  sixty  days  from  the  expiration  of  the  period  of 
limitation  by  personal  service  or  the  first  publication  of  the 
summons  pursuant  to  an  order.  But  here  the  plaintiff  made 
the  attempt  in  good  faith  and  was  prevented  from  doing  the 
other  things  contemplated  by  the  section  by  the  death  of  the 
defendant  named  in  the  process  four  days  afterwards.  Where, 
under  this  section,  there  is  an  attempt  to  commence  the  action 
during  the  life  of  the  defendant  by  delivery  of  process  to  tlie 
officer,  and  the  other  steps  prescribed  by  the  section  are  pre- 
vented by  the  death  of  the  defendant  before  the  expiration  of 
the  sixty  days,  the  attempt  is  not  thereby  rendered  wholly 
nugatory  for  all  purposes.  To  give  the  statute  such  a  con- 
struction would  in  many  cases  defeat  its  manifest  purpose. 
The  moment  the  process  was  delivered  to  the  ofiicer  with 
intent  that  service  should  be  made,  the  operation  of  the 
statute  was  thereby  suspended,  subject  to  compliance 
with  the  other  provisions  of  the  section  when  com- 
pliance is  possible.  But  when  such  compliance  is  pre- 
vented without  any  neglect  or  fault  of  the  plaintiff,  who  has 
complied  with  the  law,  the  attempt  should  have  some  effect. 
In  reason  and  justice  it  should  be  held  that  the  suspension  of 
the  operation  of  the  statute  upon  the  cause  of  action,  produced 
by  the  delivery  of  the  process  to  the  officer,  continued  up  to 
the  time  of  the  death,  and  that  this  condition  was  not  changed 
or  affected  by  the  fact  that  it  then  became  impossible  to  make 
service  of  any  kind.  Enough  was  done  under  the  section  to 
suspend  the  statute  to  the  date  when  further  compliance 
became  impossible,  and  what  was  accomplished  in  this  way 
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was  not  lost  by  an  event  over  which  the  plaintiff  had  no 
control.  The  personal  representatives  of  the  deceased  cannot 
now,  for  the  pnrpose  of  interposing  the  Statute  of  Limitations 
to  the  claun,  get  the  benefit  of  the  four  days  that  elapsed 
before  the  death,  and  while  the  process  was  in  the  hands  of 
tlie  officer,  any  more  than  he  could  liimself  had  he  lived  and 
service  had  been  made  upon  him  on  the  last  day  contemplated 
by  the  section.  The  delivery  of  tlie  process  to  the  officer 
under  the  circumstances  saved  the  claim  against  the  bar  of  the 
statute  up  to  the  date  of  the  testator's  death.  The  operation 
of  the  statute  was  further  suspended  for  eighteen  months  by 
§  403,  and  not  till  the  expiration  of  that  period  could  the 
statute  begin  to  run  against  the  cause  of  action.  {ITaU  v. 
Brerman^  140  N.  Y.  409.)  It  follows  that  the  claim  was  not 
barred  at  the  date  of  the  commencement  of  this  action,  and 
that  the  learned  referee  erred  in  dismissing  the  complaint  on 
that  ground. 

There  are  no  findings  and  there  is  no  proof  that  would 
warrant  the  conclusion  that  the  claim  was  paid  before  the 
death  of  the  husband  though  that  defense  is  pleaded.  Nor 
can  it  be  held,  as  the  case  now  stands,  that  there  was  an 
agreement  to  compensate  her  by  will,  which  was  carried  out 
and  accepted.  It  was  competent  for  the  parties  to  adjust  the 
claim  in  that  way.  {McLaughlin  v.  W^ster^  141  N.  Y.  76.) 
But  whether  they  did  or  not  was  a  question  of  fact  to  be  found 
upon  proof  and  in  regard  to  which  the  findings  of  the  referee 
are  silent. 

The  judgment  should,  therefore,  be  reversed  and  a  new- 
trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Joseph   A.  Iasigi,   Appellant,  v.   Clara   Kosenstein, 
Eespondent. 

Plaintiff  through  a  broker  sold  to  defendant  certain  parcels  of  canary  seed 
described  in  the  broker's  note  as  to  each  parcel  as  "  March  steamer  ship- 
ment from  Turkey/'  the  name  of  the  steamer  being  given.  After  stating 
the  price  and  that  the  seed  was  to  be  paid  for  within  a  time  specified 
**  from  date  of  delivery  on  dock  in  New  York,"  each  note  contained  this 
clause :  "  Gk>ods  to  be  taken  from  dock  on  arrival  of  steamer  when  ready 
for  delivery."  The  parcels  were  shipped  by  the  steamer  named  to  Liver- 
pool, and  there  transhipped  to  another  steamer  which  brought  them  to 
New  York,  where  they  were  tendered  to  defendants,  who  refused  to 
accept  solely  on  the  ground  that  the  seed  was  not  brought  by  the  steamer 
named  direct  to  New  York.  On  trial  of  an  action  to  recover  damages 
plaintiff  offered  to  prove  t^at  at  the  time  of  sale  there  was  not  and  never 
had  been  freight  steamers  sailing  direct  from  Turkey  to  New  York,  and 
that  the  invariable  custom  was  to  carry  goods  to  Liverpool,  and  there 
transfer  them  to  a  steamer  for  New  York.  This  evidence  was  excluded. 
Held,  error;  that  the  broker's  notes  did  not  in  explicit  terms  require  a 
shipment  direct  in  the  same  steamer  from  Turkey  to  New  York ;  that 
while  the  steamer  of  shipment  was  identified  that  of  arrival  was  not,  and 
the  language  of  the  contract  admitted  of  a  doubt  as  to  whether  the 
intent  was  that  both  were  to  be  the  same,  and  to  solve  this  doubt  the 
evidence  was  proper. 

Iasigi  v.  Boaenstein  (65  Hun,  590),  reversed. 

(Argued  February  7,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  June  8,  1892,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit  dismissing  the  complaint. 

This  action  was  brought  to  recover  damages  for  defendant's 
refusal  to  receive  three  parcels  of  canary  seed  sold  to  him  by 
plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  Keane  for  appellant.  The  parties  contracted  with 
reference  to  established  customs  and  usages,  which  were  as 
much  a  part  of  their  contract  as  if,  after  the  words  "  March 
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sliipment  from  Turkey,"  they  had  written  *'  according  to  the 
customary  and  usual  mode  of  shipment."  It  was  competent 
to  prove  the  custom  and  usage,  as  it  did  not  contradict  the 
written  agreement,  and  simply  annexed  an  incident  to  the 
<;ontract  which  had  not  been  expressed,  because  it  was  so  well 
known  that  it  was  needless  to  incorporate  it,  and  the  exclu- 
sion of  this  evidence  by  the  court  was  error,  {Lowery  v. 
JiusseU,  8  Pick.  360 ;  Robinson  v.  U.  S.,  13  Wall.  363 ; 
RoberUon  v.  N.  S.  S.  Co.,  139  K  Y.  416.)  The  error  of 
the  General  Term  consisted  in  construing  the  contracts, 
wholly  ignoring  any  custom  or  usage  in  the  minds  of  the 
parties  when  they  made  the  contracts.  {McPhersoji  v.  CoXy 
86  N.  Y.  476;  Hinton^,  Locke,  5  Hill,  437;  2  Pars,  on 
Cont.  [7th  ed.]  541 ;  TFudsoji  v.  Ede,  L.  R.  [2  Q.  B.]  567.) 
Evidence  of  usage  has  never  been  considered  within  the  rule 
which  precludes  the  admission  of  parol  testimony  in  the  inter- 
pretation of  written  contracts.  {Berine?'  v.  Banh  of  Colum- 
Ua,  9  Wheat.  581 ;  Coit  v.  C.  Ins.  Co.,  7  Johns.  385 ;  S7n{th 
V.  WiUard,  3  B.  &  A.  728 ;  Chaurand  v.  Angerstein,  Peake 
N.  P.  43 ;  Spicer  v.  Cooper,  f  Q.  B.  424 ;  Ilinton  v.  Locke, 
5  Hill,  437.)  An  unimportant  circumstance  not  expressed  in  a 
contract  will  not  be  imported  into  it  by  a  liberal  construction 
-of  the  language  used  for  the  purpose  of  defeating  the  con- 
tract, especially  if  there  is  a  reasonable  doubt  whether  the 
parties  intended  it  to  be  included  in  the  description  of  the 
thing  in  reference  to  which  they  were  dealing.  {Cunning- 
ham  V.  Judson,  100  N.  Y.  79.) 

H.  Applington  for  respondent.  The  complaint  herein  was 
-properly  dismissed.  (Benjamin  on  Sales,  §§  586,  588,  600 ; 
Lm^ett  V.  Ilamilion,  5  M.  &  W.  639  ;  Hill  v.  Blaks,  97  K  Y. 
516 ;  Welch  v.  Gossler,  89  id.  540 ;  Shields  v.  Pettie,  4  id. 
122 ;  BidweU  v.  Overton,  26  Abb.  [N.  C]  402 ;  Clark  v.  Fry, 
121  N.  Y.  470;  Tobias  v.  Lissberger,  105  id.  404.)  The 
:appeal  herein  being  from  the  judgment  only,  no  order  having 
been  entered  denying  a  motion  for  a  new  trial,  and  no  request 
having  been  made  by  the  plaintiff  to  go  to  the  jury,  there  is 
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no  question  of  fact  for  review  before  this  court.  (MaUheios 
V.  Meyherg,  63  N.  Y.  656 ;  Dresser  v.  B.  F.  <&  M.  Ins.  Co., 
47  Hun,  153 ;  Nichols  v.  Martin^  35  id.  168.) 

Finch,  J.  The  plaintiff,  through  a  broker,  sold  to  the 
defendants  three  parcels  of  Smyrna  canary  seed,  which  the 
defendant  agreed  to  buy,  but  on  its  arrival  refused  to  receive. 
The  broker's  sale  note  of  the  first  parcel,  with  its  indorse- 
ments, is  as  follows :  "  New  York,  March  14 — 87.  Sold  for 
^  Messrs.  Iasigi  &  Co.,  of  Boston,  to  Messrs.  C.  Eosenstein  & 
Co.,  five  hundred  bags  good  merchantable  quality  Smyrna 
canary  seed,  March  steamer  shipment  from  Turkey,  at  two 
and  three-quarter  (2J)  cents  per  lb.  gross  weight  for  net,  less  1 
per  cent  for  cash,  in  10  days  from  date  of  delivery  on  dock  in 
New  York.  No  tare  —  no  charge  for  bags.  Goods  to  l>e 
taken  from  dock  on  arrival  of  steamer,  when  ready  for  deliv- 
ery. Damaged  bags,  if  any,  to  be  taken  at  fair  allowance. 
Name  of  steamer  to  be  given  soon  as  known.  George  M. 
Black,  broker,  60  New  st.  Indorsed  :  Accepted,  New  York, 
March  16th,  1887.  C.  Ro8enit:ein  &  Co.  Second  indorse- 
ment :  Name  of  steamer  reported,  Aleppo.  No  arrival,  no 
sale.     New  York,  April  22,  87.     George  M.  Black,  broker." 

The  note  for  the  second  parcel  was  in  the  same  form,  and 
that  for  the  third  differed  only  in  the  fact  that  the  name  of  the 
steamer,  as  the  Aleppo  from  Rodosto,  was  mentioned  in  the 
body  of  the  note.  The  seed  was  all  shipped  in  March,  on 
board  the  steamer  Aleppo,  sailing  from  Rodosto,  in  Turkey, 
but  was  transshipped  at  Liverpool  from  that  vessel  to  the 
Aurania,  which  brought  it  to  New  York,  where  it  was  ten- 
dered to  the  buyer.  There  is  no  question  of  its  identity.  It 
was  the  same  merchantable  Smyrna  canary  seed  which  had 
been  shipped  in  March  by  the  steamer  Aleppo  from  Turkey. 
There  is  no  dispute  as  to  (juality  or  quantity,  and  the  exact 
identity  is  explicitly  admitted.  It  was  refused  simply  and 
only  because  it  was  not  brought  by  the  Aleppo  to  New  York 
direct,  but  was  transferred  at  Liverpool  to  the  Aurania.  It  is 
not  now  contended  that  the  market  or  the  customer  could 
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appreciate  a  practical  difference,  or  that  there  is  any  merito- 
rious ground  for  the  objection ;  but  it  is  broadly  asserted  that 
the  buyer  has  the  right  to  make  his  own  contract  on  his  own 
terms,  and  that  these,  however  unimportant,  cannot  be  disre- 
garded by  the  courts. 

But  the  plaintiffs  offered  to  show  by  the  broker  who  negoti- 
ated the  sale  that  there  was  not  at  the  time,  and  never  had 
been,  freight  steamers  sailing  direct  from  Turkey  to  New 
York,  but  that  the  invariable  custom  and  usage  was  to  carry 
the  goods  to  Liverpool  and  there  transfer  them  to  a  steamer 
for  New  York ;  and  that  such  custom  and  usage  was  well 
known  to  all  persons  engaged  in  the  trade.  This  evidence 
was  rejected  and  a  verdict  rendered  for  the  defendants,  which 
the  General  Term  has  affirmed. 

That  affirmance  is  put  upon  the  ground  that  the  terms  of 
the  contract  provide  for  a  shipment  on  a  named  steamer  from 
Turkey  direct  to  New  York ;  that  an  arrival  of  the  goods  at 
the  latter  port  by  the  Aleppo  is  essential  matter  of  description 
and  a  condition  precedent  to  the  buyer's  obligation  to  accept ; 
and  that  the  usage  or  custom  sought  to  be  proved  would  con- 
tradict the  terms  of  the  contract  and  for  that  reason  is  inadmis- 
sible. There  is  no  doubt  of  the  general  rule,  and  it  may  be 
conceded  for  the  present  to  cover  matters  of  description  wliich 
are  seemingly  unimportant,  but  the  question  here  is  as  to  the 
application  of  the  rule  to  the  facts. 

The  broker's  notes  do  not,  in  explicit  terms,  require  a  ship- 
ment direct  and  in  the  same  steamer  from  Turkey  to  New 
York.  Such  a  construction  is  matter  of  inference  from  words 
wliich  do  not  necessarily  and  inevitably  involve  that  inference. 
The  steamer  of  shipment  must  he  the  Aleppo  from  Turkey. 
The  steamer  of  arrival  is  not  identified.  It  may  or  may  not  be 
the  one  first  mentioned,  or  another  and  different  one.  If  it 
must  mean  the  Aleppo,  and  can  mean  no  other,  the  General 
Term  were  right ;  but  if  it  mai/  mean  the  steamer  of  arrival, 
even  though  not  the  Aleppo,  then  there  is  an  ambiguity,  a 
doubt  about  the  real  contract  intention,  which  may  be  solved 
by  proof  of  custom  and  usage.  I  think  that  is  the  truth. 
SicKELs— Vol.  XCYI.         53 
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Observe  the  language  of  primary  descriptioa ;  that  intended 
to  identify  tlie  goods  and  prescribing  the  date  and  character 
of  the  shipment.  Therp  are  two  elements  provided :  First, 
the  property  bought  is  to  be  "  good  merchantable  Smyrna 
canary  seed,"  and  second,  "  March  steamer  shipment  from 
Turkey."  That  ends  the  description  of  what  was  agreed  to 
be  bought,  for  the  note  goes  at  once  to  the  question  of  price 
and  other  details  of  the  contract.  Plainly,  for  some  reason, 
the  parties  contented  themselves  with  saying  simply  "shii> 
ment  from  Turkey,"  and  omitted  to  add  to  New  York,  or 
other  words  indicating  a  direct  or  unbroken  voyage,  and  this 
omission  occurs  in  the  fonnal  description  of  the  goods,  and 
where  it  was  not  to  be  expected  if  a  direct  voyage  was  meant. 
The  note  then  jiasses  to  other  details.  One  is  "  goods  to  be 
taken  from  dock  on  arrival  of  steamer  when  i*eady  for  deliv- 
ery." This  sentence,  most  ceii;ainly,  was  no  part  of  the 
description  of  the  goods  bought,  and  was  not  intended  to 
qualify  or  affect  that  description.  It  merely  made  a  delivery 
on  the  dock,  from  the  steamer  having  the  goods,  a  sufficient 
delivery.  It  does  not  say  what  steamer,  or  dictate  that  it  must 
be  the  Aleppo.  The  final  provision,  "  Name  of  steamer  to 
be  given  soon  as  known,"  undoubtedly  refers  back  to  steamer 
of  shipment.  But  it  is  said  that  in  all  the  terms  of  the 
broker's  note  but  one  steamer  is  referred  to.  That,  however, 
is  the  precise  question.  Was  only  one  referred  to  ?  The  lan- 
guage admits  of  the  possibility  that  two  were  referred  to ;  the 
steamer  of  shipment  and  the  steamer  of  arrival ;  and  it  is  in 
view  of  that  possible  doubt  as  to  the  real  purpose  and  inten- 
tion of  the  parties  that  the  evidence  of  usage  and  custom  was 
offered.  The  moment  it  is  shown  that  there  was  no  steamer 
sailing  direct  from  Turkey  to  New  York,  that  all  importations 
from  that  country  by  steam  came  first  to  Liverpool  and  were 
there  transshipped,  and  that  the  goods  bought,  if  transported 
by  steam,  must  come  and  could  come  in  no  other  way,  and 
that  both  parties  and  their  broker  knew  the  fact,  all  doubt  and 
ambiguity  disappears.  We  see  at  once  that  the  provision  for 
delivery,  which  sa'^^s  simply  "steamer,"  does  not  and  cannot 
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mean  the  Aleppo,  was  not  so  intended  or  understood,  but 
refers  to  the  steamer  of  arrival  after  the  necessary  and  con- 
templated transshipment  at  Liverpool.  The  proof  does  not 
contradict  the  note :  it  simply  explains  it,  and  enables  us  to 
choose  between  two  possible  constructions,  either  of  which  the 
instrument  will  bear. 

We  think  the  evidence  should  have  been  admitted,  and  that 
for  the  error  in  excluding  it  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Patrick  F.  Fitzgerald,  Appellant,  v.  William   J.  Morak 
et  al.,  Respondents. 

By  a  building  contract  it  was  provided  in  the  specifications  as  to  plaster- 
ing that  '* King's  Windsor  cement"  should  be  used  and  that  the  work 
should  be  done  under  the  direction  of  a  superintendent  of  King  &  Co. 
In  another  specification  it  was  directed  that  the  cement  should  be  mixed 
*'  with  equal  parts  good,  sharp  and  dry  sand."  It  was  also  provided 
that  in  case  any  dispute  should  arise  respecting  the  true  construction  of 
the  specifications,  the  same  should  be  decided  by  B.,  the  architect, 
"  whose  decision  shall  be  final  and  conclusive."  Plaintiff  took  a  sub- 
contract to  do  the  plaster  wqfk.  In  an  action  to  foreclose  a  mechanic's 
lien,  it  appeared  that  the  mixture  used  was  two  parts  sand  to  one  of 
cement.  Evidence  was  given  by  plaiutiff  to  the  effect  that  the  variation 
from  the  specifications  was  by  the  direction  of  said  superintendent.  A 
letter  written  by  the  architect  to  plaintiff  was  also  given  in  evidence,  in 
which  the  writer,  after  stating  that  plaintiff  was  not  doing  the  work 
according  to  contract,  or  following  the  instructions  of  the  superintend- 
ent, required  him  to  follow  those  instructions  **to  the  letter."  Held, 
that  the  superintendent  had  no  authority  under  the  contract  to  change 
the  proportions  of  the  mixture  as  fixed  by  the  specifications,  nor  did 
the  letter  give  any  such  authority;  and  so,  a  finding  tliat  plaintiff  failed 
to  perform  his  contract  was  proper. 

(Argued  February  9,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  u[Kjn  an 
order  made  August  11,  1892,  which  affirmed  a  judgment  in 
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favor  of  defendants  entered  upon  a  decision  of  the  court  on . 
trial  at  Special  Term  dismissing  the  complaint. 

This  action  was  brought  to  foreclose  a  mechanic's  lien  filed 
by  plaintiff,  a  sub-contractor,  against  defendants,  the  contractor 
and  owner. 

Plaintiff  contracted  to  do  the  plasterer's  work  according  to 
the  written  specifications  of  a  building  contract  between  the 
owner  and  the  principal  contractor.  The  defendants  set  up  as 
a  defense  a  substantial  breach  of  the  contract  on  the  part  of 
plaintiff. 

The  further  material  facts  are  stated  in  the  opinion. 

Thomas  F.  Magjier  for  appellant. 

Thomas  E.  PearsaU  for  respondents.  Authority  upon  the 
part  of  King's  man  to  vary  the  terms  of  the  contract  cannot 
be  implied  from  a  reading  thereof.  {Oenovese  v.  Mayor ^  etc.^ 
23  J.  &  S.  397.)  No  rule  of  construction  can  be  cited  which 
bears  out  the  plaintiff's  claim ;  and  the  equities  are  clearly 
with  the  defendant.  {CoUraan  v.  Beach^  97  N.  Y.  545 ; 
Clark  V.  JST.  T,  L.  Ins.  Co,,  64  id.  33 ;  ParshaU  v.  Eggery 
54  id.  18;  Stapenhurst  v.  Wolff,  3  J.  &  S.  25;  Russell  \. 
AUertati,  108  N.  Y.  288.)  The  jflaintiff  cannot  recover  in 
this  action  without  having  first  obtained  the  certificate  of  the 
architect.  ( Voorhis  v.  Mayor,  etc,,  46  How.  Pr.  117  ;  Glacius 
V.  Black,  510  N.  Y.  145.) 

Andrews,  Ch.  J.  It  is  not  claimed  that  the  plaster  waa 
mixed  with  equal  parts  of  sand  and  cement  as  required  by  the 
specifications.  But  the  plaintiff  claims  that  in  preparing  the 
mixture  he  followed  the  directions  of  the  agent  of  J.  B.  King 
&  Co.,  the  manufacturers  of  the  cement,  and  that  by  his  direc- 
tion the  mixture  was  made  of  two  parts  of  sand  to  one  of 
cement.  The  specifications  in  respect  to  the  plastering,  after 
providing  that  King's  Windsor  cement  should  be  used,  and 
that  the  work  should  be  done  under  the  direction  of  a  super- 
intendent of  J.  B.  King  &  Co.,  in  the  next  specification 
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directed  that  the  cement  should  be  mixed  "  with  equal  parts 
good,  sharp  and  dry  sand."  There  is  some  evidence  tending 
to  show  that  the  variation  from  the  specifications  in  the  pro- 
portions of  sand  and  cement  was  directed  by  the  superintend- 
ent of  King  &  Co.  But  it  is  plain  that  tlie  provision  that  the 
plastering  should  be  done  under  the  direction  of  the  superin- 
tendent of  King  &  Co.  had  relation  to  the  manner  of  apply- 
ing the  plaster,  and  gave  him  no  authority  to  change  the  com- 
ponent parts  of  the  mixture  specifically  prescribed.  But  the 
plaintiff  claims  that  as  he  was  directed  by  the  architect  of  the 
building  in  the  letter  of  Feby.  25,  1890,  "to  follow  King  & 
Co.'s  superintendent's  instructions  to  the  letter,"  and  did  fol- 
low them  in  mixing,  tlie  plaster,  the  owner  of  the  building 
could  not  complain  of  the  variation  from  the  specifications 
because  the  building  contract  contained  this  provision : 
"  Should  any  dispute  arise  respecting  the  tine  construction  of 
or  meaning  of  the  drawings  or  specifications,  the  same  shall  be 
decided  by  William  H.  Beers  (the  architect),  and  his  decision 
shall  be  final  and  conclusive." 

The  assumption  that  by  tlie  letter,  the  architect  intended  to 
or  did  change  the  contract  in  respect  to  the  composition  of 
the  mixture,  is  unwarranted.  The  letter  commenced  with  the 
statement :  "  I  find  you  are  not  doing  your  work  according  to 
your  contract,  nor  are  you  following  the  instructions  of  J.  B. 
King  &  Co.'s  superintendent.  You  are  skinning  your  work 
and  all  the  browning  you  have  put  on  must  come  off."  The 
superintendent  of  King  &  Co.  could  not  of  his  own  motion 
change  the  proportions  of-  the  mixture.  It  does  not  appear 
that  before  the  letter  was  written  any  disputes  had  arisen  as 
to  the  meaning  of  the  specifications  in  that  respect,  nor  could 
there  well  have  been.  It  is  difficult  to  see  how  a  letter  com- 
plaining of  the  work  as  not  complying  with  the  contract 
could  be  construed  as  an  authority  to  follow  the  instructions 
of  the  superintendent  of  King  &  Co,  in  respect  of  a  matter 
fixed  by  the  specifications,  and  a  departure  from  which  in 
reducing  the  proportion  of  cement  would  not  be  of  advantage 
to  the  owner  of  the  building. 
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The  General  Term  disposed  of  the  other  considerations  pre- 
sented by  the  appellant's  counsel,  and  because  of  his  com- 
plaint that  the  effect  of  the  letter  of  February  25,  1890,  was 
not  specifically  noted,  we  have  deemed  it  proper  to  refer  to  it. 
It  furnishes  no  reason  for  reversing  the  conclusions  of  the 
courts  below  that  the  plaintiff  failed  to  perform  his  contract. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Joshua  C.  Sanders,  Respondent,  v.  Nathan   Downs, 
Appellant. 

As  under  the  provisions  of  the  act  of  1873,  in  relation  to  the  collection  of 
taxes  in  the  county  of  Suffolk  (Chap.  620,  Laws  of  1873),  the  county 
treasurer's  deed  on  sale  of  land  for  unpaid  taxes  is  made  conclusive 
evidence  that  the  sale  was  regular,  and  presumptive  evidence  of  the 
regularity  of  all  prior  proceedings,  where  such  proceedings  are,  in  fact, 
vbid,  an  action  to  cancel  the  deed,  as  a  cloud  on  title,  is  maintainable. 

It  is  essential  to  the  validity  of  every  assessment  for  the  purposes  of 
taxation  that  the  statute  under  the  authority  of  which  it  is  made, 
should  be  complied  with  in  every  substantial  particular. 

In  assessing  unoccupied  lands  in  said  county  belonging  to  plaintiff,  who 
was  a  non-resident  of  the  county,  the  name  of  plaintiff  was  inserted  in 
the  first  column  of  the  assessment  roll,  under  the  head  of  non-residents, 
and  his  place  of  residence  was  written  under  the  name  in  that  column. 
In  all  other  respects  the  provisions  of  the  statute  in  respect  to  the  assess- 
ment of  non-resident  lands  were  complied  with.  (1  R.  8.  390,  §55  9, 
et  geq.)  In  the  warrant  attached  to  the  roll  the  collector  was  commanded 
to  collect  from  the  persons  whose  names  are  inserted  in  the  first  column, 
"  other  than  such  persons  as  are  named  as  a  part  of  the  description  of 
the  lands  of  non-residents."  In  an  action  to  compel  the  cancellation  of 
a  deed  given  on  sale  of  said  lands  for  non-payment  of  the  taxes,  k^Ui, 
that  the  assessment  was  made  in  such  form  as,  at  least,  to  leave  it  open 
to  doubt  ^/hether  plaintiff's  name  was  so  entered  as  a  part  of  the  descrip- 
tion of  the  lands,  or  for  the  purpose  of  including  him  among  the  tax- 
able inhalltants;  that  there  was  not  a  substantial  compliance  with  the 
statute,  and  so  that  plaintiff  was  entitled  to  the  relief  sought. 

(Submitted  February  6,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court   ill   the  second  judicial  department,  entered  upon  an 
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order  made  December  13,  1887,  whicli  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  perpetually  enjoin  defendant 
from  entering  upon  and  cutting  and  removing  lumber  from  or 
in  any  way  interfering  with  certain  lands  in  the  town  of  River- 
head,  in  thecoimty  of  Suffolk,  and  that  defendant  be  adjudged 
to  surrender  a  deed  of  said  premises  issued  to  him  by  the 
county  treasurer  upon  a  sale  thereof  for  taxes,  and  for  such 
other  and  further  relief  as  might  be  proper. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Z.  Shirley  for  appellant.  The  objection  to  the  pro- 
ceedings, on  which  defendant's  title  under  the  tax  deed  is 
based,  is  the  insertion  of  the  plaintiff's  name  and  address  in 
the  iirst  column  of  the  roll,  which  it  is  asserted  rendered  the 
assessment  invalid.  This  is  untenable.  (Laws  of  1873,  chap. 
620 ;  Laws  of  1855,  chap.  427  ;  Collins  v.  Zong  Island  City^ 
132  N.  Y.  325.) 

J.  C.  Sanders^  respondent,  in  person.  The  assessment  made 
by  the  Assessors  in  1882  against  i\\e  person  of  the  non-resident 
plaintiff,  was  without  authority  of  law  and  void,  and  could 
not  be  the  foundation  of  a  valid  tax ;  and  the  tax  thereon, 
with  which  the  supervisors  assumed  to  charge  the  plaintiff, 
wa^  also  void.  (2  R.  S.  [8th  ed.]  1094,  1100,  1105  ;  People 
ex  reL  v.  Wemph,  117  I^.  Y.  83,  84;  B.  tfe  S.  Z.  li.  li,  Co., 
V.  Suprs,,  48  id.  99,  101 ;  Newman  v.  Suprs,,  45  id.  676 ; 
Whitney  v.  Thomas,  23  id.  281 ;  People  ex  rel.  v.  Oliver, 
1  T.  &  C.  571 ;  Stewart  v.  Chrysler,  100  N.  Y.  378 ;  Hilton 
V.  Fonda,  86  id.  346 ;  JSf.  Y.  c&  IL  B.  7?.  Co.  v.  Lyoti,  16 
Barb.  651.)  The  assessment  and  tax  being  invalid,  the  county 
treasurer  had  no  power  or  authority  to  sell  and  convey  plain- 
tiff's land  therefor.  His  deed,  therefore,  to  the  defendant, 
was  wholly  void.  {Johnson  v.  Eltoood,  53  N.  Y.  435 ;  Bitter 
V.  Worth,  58  id.  627.)  The  county  treasurer's  deed  to  the 
defendant,  though,  in  fact,  invalid,  is  on  its  face  valid,  and  is 
made  by  the  statute,  under  which  he  sold,  "  conclusive  evi- 
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dence  that  the  sale  was  regular,  and  also  presumptive  evidence 
that  all  the  previous  proceedings  were  regular  "  (§  9,  chap. 
620,  Laws  of  1873),  and  is,  therefore,  a  cloud  on  plaintiffs 
title  to  his  land.  {Hilton  v.  Fonda,  86  N.  Y.  378 ;  Stewart 
V.  Chnjsler,  100  id.  378.) 

O'Brien,  J.  The  plaintiff  in  this, case  sought  relief  against 
a  sale  of  his  land  for  taxes.  The  defendant  purchased  the 
land  at  the  sale  and  received  a  conveyance  from  the  county 
treasurer  pursuant  to  chapter  620  of  tlie  Laws  of  1873.  The 
form  of  the  action  was  to  set  aside  the  deed  as  a  cloud  upon 
the  plaintiff's  title,  and  as  the  deed  is,  by  the  nintli  section  of 
the  statute,  made  conclusive  evidence  that  the  sale  was 
regular,  and  presumptive  evidence  that  all  prior  proceedings 
were  regular  according  to  the  provisions  of  the  act,  an  equi- 
table action  will  He  if  the  proceedings  are  in  fact  void. 
{Dederer  v.  Voorhien,  81  N.  Y.  156  ;  Guent  v.  City  of  BrooJc- 
hj7t,  69  id.  506;  Clark  v.  I>ave?ij)ort,9o  id.  477.) 

The  assessment  by  the  town  tu?sessors,  which  is-  the  founda- 
tion of  all  the  proceedings,  was  made  in  1882,  and  the  only 
question  is  whether  that  was  valid  to  confer  jurisdiction  upon 
the  board  of  supervisors  to  levy  the  tax  upon  which  the  sale 
was  made.  There  is  no  dispute  with  respect  to  the  facts  and 
the  question  is  purely  one  of  law.  The  defendant  was  not  a 
resident  of  the  town  whei'e  the  lands  were  situated,  nor  of  the 
county  the  authorities  of  which  assumed  to  collect  it.  The 
lauds,  therefore,  could  be  charged  only  under  the  provisions 
of  the  statute  for  the  assessment  of  the  lands  of  non-residents. 
They  were  unoccupied,  and  while  the  lands  were  t«,xable,  no 
one  could  be  subjected  to  a  personal  charge,  as  the  assessors 
had  no  jurisdiction  of  the  person  of  the  owner  not  residing  in 
the  town.  It  is  essential  to  the  validity  of  every  assessment 
for  the  purposes  of  taxation  that  the  statute,  under  the 
authority  of  whicli  it  is  made,  is  complied  with  in  every  sul)- 
stantial  particular.  The  only  warrant  for  the  imposition  of  a 
tax  or  burden  upon  the  citizen  or  his  property  without  his 
consent,  nmst  be  found  in  some  positive  law,  and  it  cannot  be 
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enforced  unless  imposed  in  the  manner  pointed  out  by  the 
statute.  The  duties  and  powers  of  assessor  in  making  up  the 
assessment  roll  of  the  town,  which  is  to  be  the  basis  of  taxa- 
tion, are  clearly  pointed  out  by  statute  and  must  be  followed. 
(2  R.  S.  [8th  ed.]  p.  1097.)  They  have  jurisdiction  of  both  the 
person  and  the  property  of  every  resident  of  the  town,  and  in 
such  cases  the  entry  of  the  name  in  the  first  column  of  the  roll, 
in  legal  effect,  signifies  that  the  person  and  the  property  have 
been  charged.  They  have  also  jurisdiction  of  the  real  prop- 
erty within  their  town  of  non-residents,  but  in  such  cases  the 
statute  forbids  the  insertion  of  the  name  of  the  owner  in  the 
first  column  among  the  taxable  inhabitants  of  the  town  for 
the  reason  that  the  tax  does  not  constitute  a  personal  charge. 
The  statute  requires  that  a  description  of  the  lands  be  entered 
in  the  second  column  and  the  value  in  the  next,  and  assess- 
ments against  non-residents  must  be  separated  from  the  other 
assessments,  though  in  the  same  roll.  (§§  12,  13.).  All  these 
jjrovisions  of  the  statute  were  complied  with  by  tlie  assessors, 
:ii  making  the  assessment  in  question,  except  that  the  name  of 
ihe  plaintiff  has  been  inserted  in  the  firet  column  of  the  roll 
as  the  owner  of  the  land  that  was  assessed  and  has  been  sold. 
True,  his  name  appears  under  the  head  of  non-residents,  and 
his  place  of  residence  is  written  under  the  name  in  the  first 
column,  which  plainly  shows  that  he  resided  in  another 
county.  The  assessors  doubtless  intended  to  assess  the  plain- 
tiff's lands  only,  but  the  question  is  whether  they  have  not,  in 
fact,  subjected  him  to  a  personal  charge,  and  if  they  have,  the 
assessment  is  void.  We  have  not  overlooked  the  fact  that  in 
the  warrant  delivered  by  the  supervisors  to  the  town  collector 
of  taxes,  they  have  commanded  him  to  collect  the  tax  from 
the  persons  whose  names  are  inserted  in  the  first  column  of 
the  roll  by  distress  and  sale,  "  other  than  such  persons  as  are 
named  as  apart  of  the  description  of  the  lands  of  non-resi- 
dents described  th£7'einy  There  certainly  can  be  no  objection 
to  the  insertion  of  the  name  of  the  non-resident  owner  of  lands 
in  the  second  column  for  the  purpose  of  describing  or  identi- 
fying the  lands,  and  in  many  cases  that  may  be  necessary. 
SicKELS — Vol.  XCVI. 
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But  the  difficulty  with  this  assessment  is  that  it  was  made  in 
such  form  as  to  leave  it  open  to  doubt,  at  least,  whether  the 
plaintiff's  name  is  in  the  iirst  colnnm  as  a  part  of  the  descrip- 
tion of  the  land,  or  for  the  purpose  of  including  him  among  tlie 
taxable  inhabitants.  Had  the  name  been  inserted  in  the  sec- 
ond column,  with  the  description,  the  assessment  would,  no 
doubt,  be  entirely  valid.  But  to  hold  that  the  assessment,  as 
actually  made,  is  a  substantial  compliance  with  the  statute,  we 
would  be  obliged  to  rest  the  proposition  upon  the  uncertain 
and  somewhat  arbitrary  inference  that  the  name  in  the  first 
column  is  part  of  the  description  of  the  land.  The  case  is, 
doubtless,  what  may  be  termed  a  border  one,  and  the  deviation 
from  the  express  dii*ections  of  the  statute  providing  for  tlie 
manner  of  imposing  taxes  in  such  cases  may  appear  to  be 
slight,  but  the  judgment  below  is  sustained  by  the  decisions  of 
this  court  in  cases  that  differ  in  no  important  element  of  fact 
from  this.  {Stewart  v.  Ort/shr,  100  X.  Y.  378 ;  Peoph'  v. 
Ilagadorn^  104  id.  516.)  Any  construction  of  the  statute  which 
would  in  any  degree  encourage  erroneous,  lax  or  careless^ 
methods  of  making  up  the  assessment  roll,  would  disturb  tlie 
security  witli  which  the  law  guards  private  rights,  and  at  the 
same  time  prove  detrimental  to  public  interests.  If  it  was  pos- 
sible by  any  tine  distinction  to  take  thip  f^ase  out  of  the  gen- 
eral rule  applicable  to  assessments  of  this  character,  it  would 
not  l)e  desirable  to  weaken  or  qualify  by  any  such  exception  the 
safeguards  which  the  legislature  and  the  courts  have  erected 
against  the  invasion  of  property  rights  otherwise  than  in  strict 
compliance  with  law. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


1»94.J 


DCNCKEL  v.  DUNCKEL. 


427 


N.  Y.  Rep.] 


Statement  of  ct^se. 


Emma    Dunckel,   Kespondent,    v. 
Appellant. 


William  Dunckel, 


While  it  is  one  of  the  pre-requisites  to  the  specific  performance  of  an 
alleged  parol  agreement  for  the  purchase  and  sale  of  land  that  the 
agreement  shall  be  clearly  proved  and  certain  as  to  its  terms,  this  rule  is 
to  be  observed  and  enforced-in  the  courts  below  which  deal  with  the 
facts,  and  when  such  an  agreement  has  been  there  found  upon  conflict- 
ing evidence,  and  is  certain  in  its  terms  as  found,  it  must  be  taken  as 
clearly  established  within  the  rule,  and  the  findings  are  conclusive  here. 

The  granting  of  relief  by  way  of  specific  performance  of  such  a  contract 
is  largely  in  the  discretion  of  an  equity  court,  and  where  it  is  granted 
without  violating  any  fixed  rule  of  equity,  the  discretion  is  not  review- 
able here. 

While,  as  a  general  rule,  mere  payment  of  the  purchase  price,  under  such 
a  contract,  is  not  sufllcient  to  authorize  specific  performance,  where  pos- 
session has  also  been  taken  by  the  purchaser,  the  contract  will  be  spe- 
cifically enforced,  and  to  take  the  case  out  of  this  rule  the  circumstances 
must  be  peculiar  and  exceptional. 

In  an  action  to  compel  specific  performance  of  such  a  contract  these  facts 
were  found  in  substance:  During  the  lifetime  of  J.,  plaintijQTs  husband, 
who  was  defendant's  son,  defendant  purchased  the  premises  in  question 
as  a  home  for  J.,  with  the  promise  that  he  would  convey  the  same  to  J. 
or  some  one  of  his  family  without  the  imyment  of  anything  therefor. 
Relying  upon  this  agreement,  J.  made  and  paid  for  permanent  improve- 
ments  to  the  amount  of  $2,800,  with  defendant's  knowledge.  After  the 
death  of  J.  defendant  agreed  that  if  plaintiff  would  pay  certain  notes 
of  J.,  on  which  defendant  was  liable  as  indorser,  he  would  give  her  a 
lease  of  the  premises  for  life,  or  pay  what  J.  "had  put  in  the  place." 
In  reliance  upon  this  agreement  plaintiff  paid  said  notes,  and  in  so  doing 
paid  more  than  she  was  obliged  to  pay  as  executrix  of  her  husband's 
will.  It  appeared  that  said  agreement  was  made  before  the  probate  of 
the  will,  and  when  both  parties  supposed  his  esttite  to  be  insufidcieut  to 
pay  his  debts.  Plaintiff  thereupon  had  the  will  probated,  and  qualified 
as  executrix.  She  surrendered  to  defendant  the  notes  when  paid,  and 
for  three  years  remained  in  possession  of  the  premises  under  the  agree- 
ment. HM,  that  a  judgment  requiring  defendant  to  execute  to  plain- 
tiff a  lease  for  life  was  proper. 

The  case  was  twice  tried.  Upon  the  first  trial  the  jury,  to  whom  was 
submitted  the  questions  of  fact,  answered  in  the  negative  the  questions 
as  to  the  promise  of  defendant  to  J.,  and  as  to  improvements  made  by 
tb«  latter.  These  findings  were  adopted  by  the  court  and  were  not  dis- 
turbed by  the  reversal  of  the  judgment  upon  appeal.  Defendant 
objected  to  the  submission  of  said  questions  to  the  jury  on  the  second 
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trial  and  to  all  evidence  in  reference  thereto.  Held,  that  the  verdict  of 
the  jury  answering  these  questions  in  the  affirmative  on  the  second  trial 
and  the  findings  objected  to  were  entirely  harmless  as  no  relief  was 
based  thereon,  and  they  in  noway  entered  into  or  affected  the  judgment; 
also,  that  as  by  the  reversal  the  whole  case  was  thrown  open  for  trial  of 
the  issue  as  to  the  agreement  with  plaintiff,  the  circumstances  attending 
the  original  purchase,  possession  and  improvements  made  by  the  son 
were  properly  put  in  evidence. 
It  was  objected  on  appeal  that  the  judgment  should  have  been  in  the 
alternative,  requiring  defendant  to  give  the  lease,  or  pay  the  $3,800 
expended  by  J.  There  was  no  objection  in  the  record  presenting  the 
point  and  no  request  that  the  judgment  should  be  in  the  alternative.  It 
appeared  by  the  record  that  plaintiff  was  willing  to  take  in  lieu  of  the 
lease  the  amount  so  paid,  and  upon  the  argument  her  counsel  offered  to 
allow  an  amendment  of  the  judgment  in  this  respect  if  desired  by 
defendant.  Held,  that  the  objection  was  untenable ;  that  it  might 
properly  be  assumed  that  defendant  assented  to  the  form  of  the 
judgment. 

(Argued  February  6,  18»4;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  13, 189:^,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affinned  an  order 
denving  a  motion  for  a  new  trial. 

This  action  was  connnenced  by  the  plaintiff  to  compel 
specific  performance  of  an  oral  agreement  made  with  her  bv 
the  defendant  to  execute  to  her  a  life  lease  of  certain  land 
owned  by  him. 

The  facts,  as  alleged  in  the  complaint,  are  as  follows:  The 
plaintiff  married  the  defendant's  son,  John  A.  Dunckel,  in 
18()2.  In  1866  he  was  engaged  in  business  in  Fort  Plain,  and, 
with  the  approval  of  the  defendant,  he  negotiated  for  the  pur- 
chase of  a  dwelling  house  for  the  price  of  ^2,500,  w^iich  the 
defendant  agreed  to  pay  for  him.  To  protect  the  house 
against  any  misfortune  in  his  son's  business,  he  agreed  to  take 
the  deed  in  his  own  name  and  hold  tlie  title  for  him  and  his 
family.  The  son  was  to  improve  the  house  at  his  own  expense, 
and  whenever  it  was  deemed  safe  and  proper,  or  desirable  by 
his  son,  he  was  to  deed  the  house  to  his  son  or  his  family,  as 
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the  sitnation  and  circnmstances  at  the  time  might  require.  In 
pursnance  of  tliis  agreement  the  house  was  deeded  to  the 
defendant ;  his  son  took  possession  thereof,  made  improve- 
ments thereon  to  the  extent  of  $3,000,  and  continued  with  the 
plaintiff  to  occupy  the  same  and  to  reside  therein  until  his 
death  in  February,  1883.  During  the  life  of  his  son  the 
defendant  frequently  promised  to  convey  the  house  to  his  son 
or  his  family,  but  finally  refused  to  do  so,  although  he  did^not 
deny  his  promise.  At  the  time  of  his  son's  death  he  was 
indebted  to  various  persons  upon  promissory  notes  upon  which 
the  defendant  was  indorser.  He  was  anxious  about  such 
indorsements  and  apprehensive  that  he  might  be  required  to  pay 
the  notes.  The  plaintiff  was  the  sole  l)eneficiary  under  the 
will  of  her  husband,  and  the  executrix  named  therein.  Soon 
after  the  death  of  his  son,  and  before  the  probate  of  the  will, 
the  defendant  requested  the  plaintiff  to  pay  the  notes,  and 
agreed  with  her  that  if  she  would  pay  and  satisfy  all  the  notes 
she  would  not  be  disturbed  in  the  possession  and  use  of  tlie 
house  during  her  life,  and  that  he  would  execute  to  her  a  lease 
thereof  for  and  during  her  life  ;  and  she  thereupon  promised 
him  that  she  would  pay  the  notes  as  soon  as  possible  within 
her  means.  Thereafter  from  time  to  time  she  paid  the  notes, 
paying  the  last  of  them  on  the  26th  day  of  January,  1884,  the 
the  whole  amount  paid  being  $Y,122.12,  and  she  delivered  all 
the  notes  properly  discharged  to  the  defendant,  who  retained 
the  same.  Thereafter  he  refused  to  execute  the  lease  to  her  or 
to  recognize  her  right  in  the  house,  and  denied  the  agreement 
he  had  made  with  her,  and  threatened  to  remove  her  from  the 
house.  Since  the  purchase  of  the  house  it  had  largely 
increased  in  value,  and  was  worth  between  $6,000  and  $7,000. 
She  prayed  for  relief  that  the  defendant  be  compelled  to  exe- 
cute to  her  a  deed  of  the  house,  or  a  lease  thereof  for  her  life, 
or  that  he  pay  to  her  the  sum  of  $3,000,  expended  by  her 
husband  in  improvements  upon  the  house.  The  defendant 
denied  all  the  promises  and  agreements  alleged  in  the  com- 
plaint, and  claimed  judgment  for  the  possession  of  the 
house. 
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This  case  has  been  twice  tried.  Upon  the  first  trial  the  fol- 
lowing questions  were  submitted  to  the  jury : 

''  1.  Did  defendant  buy  the  premises  with  the  promise  and 
agreement  that  he  would  convey  the  same  to  John  or  any  of 
John's  family,  at  some  time,  without  the  payment  of  anything 
therefor  by  John  or  any  of  his  family  ? 

"  2.  Did  John  make  and  pay  for  permanent  improvements 
upon  said  premises  out  of  his  o^vn  means,  with  defendant's 
knowledge,  relying  upon  such  agreement  ? 

"  3.  Did  the  defendant,  after  the  death  of  John,  agree  that, 
if  the  plaintiff  would  pay  and  save  the  defendant  from  paying 
the  notes  of  John  on  which  the  defendant  was  liable,  he 
would  give  the  plaintiff  a  lease  of  the  property  for  life  ? 

"  4.  Did  the  plaintiff  pay  the  notes,  relying  upon  the  agree- 
ment to  give  a  lease  for  life  or  to  give  her  the  money  John 
had  expended  for  repairs  ? " 

The  jury  answered  the  first  two  questions  in  the  negative, 
and  the  last  two  in  the  affinnative,  and  the  court  thereafter 
made  findings  of  fact  and  law,  adopting  the  verdict  of  the 
jury  in  answer  to  the  questions  submitted  to  them,  and  gave 
the  plaintiff  judgment  directing  the  defendant  to  execute  to 
her  a  life  lease  of  the  premises.  The  defendant  then  appealed 
from  the  judgment  to  the  General  Term,  so  far  as  the  same 
was  based  upon  the  findings  of  the  jury  in  answer  to  the  last 
two  questions.  The  General  Term  reversed  the  judgment 
and  granted  a  new  trial.  (56  Hun,  25.)  Upon  the  new  trial 
the  court  submitted  to  the  jury  the  following  questions  : 

*'l.  Did  the  defendant  buy  the  premises  with  the  promise 
and  agreement  that  he  would  convey  the  same  to  John  or  any 
of  John's  family,  at  some  time,  without  the  payment  of  any- 
thing therefor  by  John  or  any  of  his' family  ? 

"  2.  Did  John  make  and  pay  for  permanent  improvements 
upon  .said  premises  out  of  his  own  means,  with  defendant's 
knowledge,  relying  upon  such  agreement  ? 

"  3.  If  so,  what  amount  ? 

"  4.  Did  the  defendant,  after  the  death  of  John,  agree  that, 
if  the  plaintiff  would  pay  and  save  the  defendant  from  paying 
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the  notes  of  John  on  wliicli  the  defendant  was  liable,  he  would 
give  the  plaintiff  a  lease  of  the  property  for  life  or  that  he 
would  pay  her  what  John  put  in  the  place  ? 

**  5.  Did  the  plaintiff  pay  the  not^s  relying  upon  the  agree- 
ment to  give  a  lease  for  life,  or  to  give  her  the  money  John 
had  expended  for  hnprovements  ? 

'*  6.  Did  plaintiff  pay  any  other  or  further  sum  on  the  notes 
executed  on  which  defendant  was  liable  as  indorser  on  the 
faith  of  such  agreement  than  she  was  legally  bound  to  pay  as 
executrix  of  the  estate,  and  if  so,  what  sum  or  about  what 
sum?"  ^ 

The  jury  anwered  all  the  questions  in  the  affirmative,  and 
found  in  answer  to  the  third  question  $2,800,  and  in  answer 
to  the  sixth  question,  "  Yes,  about  $375." 

The  court  subsequently  made  findings  of  fact  and  law, 
adopting  the  verdict  of  the  jury  in  answer  to  the  questions 
submitted  to  them,  and  ordered  judgment  against  the  defend- 
ant requiring  him  to  give  the  plaintiff  a  lease  of  the  premises 
for  life.  The  defendant  ai)pealed  from  the  judgment  to  the 
General  Term  and  then  to  this  court. 

Z.  S.  Wesihrooh  for  appellant.  The  alleged  agreement  to 
give  a  lease  to  plaintiff  for  her  life  was  made  without  con- 
sideration. {WlieeUorlght  v.  Rlwades^  28  Ilun,  57.)  An 
agreement  to  pay  or  compensate  one  for  discharging  a  legal 
or  equitable  duty  is  without  consideration  and  void.  {Crosbij 
V.  Wood,  6  X.  Y.  369  ;  Heaps  v.  Dunham^  95  111.  584 ;  Smith 
V.  Jones^  2  Saund.  135  ;  Cahot  v.  lldskina^  3  Pick.  83 ;  Ayer 
v.  61  ^.,  ete,^  Co.y  52  Iowa,  478.)  To  enforce  specific  per- 
foi'inance  the  contract  must  be  clearly  proved,  and  it  must  be 
e(]iiitable  and  reasonable  and  fair  in  every  particular.  {Sey- 
Viour  y.  Delaney^  6  Johns.  Ch.  224 ;  Matthews  v.  TerwilUget\ 
3  Barb.  55;  Miles  v.  Furnace  Co.,  125  K.  Y.  294;  Gale  v. 
Archer,  42  Barb.  320;  BurliTig  v.  King,  2  T.  &  C.  545.) 
The  alleged  agreement  to  give  a  lease  being  oral  the  court  had 
no  right,  undei-  the  settled  rules  of  law,  to  decree  its  enforce- 
ment.    (Taylor's  Landl.  &  Ten.  [8th  ed.]  §  51 ;    3  Pars,  on 
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Cont.  [5th  ed.]  393,  394;  Story's  Eq.  Juris.  §§  760,  7G1 ; 
Croyikhitev.  Cronkhite^  94  N.  Y.  323;  Wiseman  v.  Lurk- 
singer,  84  id.  31 ;  Crouse  v.  Frothhigham,  97  id.  105 ;  Fry 
oil  Spec.  Perf.  §  387 ;  Sov^hreton  v.  Z.,  etc.,  Co.,  51  Ga.  7(5 ; 
Bowen  v.  Warner,  1  Pinney,  600 ;  Luieoln,  v.  Wright,  4  De 
G.  &  J.  16 ;  Wh£der  v.  liexjnolds,  66  N.  Y.  231 ;  MiUer  v. 
BaU,  64  id.  292;  Phillips  v.  Thompson,  1  Johns.  Ch.  131 ; 
Lord  V.  TJnderdunck,  1  Sandf .  Ch.  46.)  An  adequate  remedy 
at  law  is  a  defense  to  an  equitable  suit.  {Peyinsylvaniu  v.  D. 
€&  IL  C,  Co,,  31  X.  Y.  98.)  The  court  erred  iu  permitting 
plaintiff  to  try  the  question  as  to  her  claim  for  a  deed,  and  it 
was  error  to  receive  the  evidence  on  that  claim.  {GoodseU  v. 
W.  U.  T.  Co.,  109  X.  Y.  148 ;  Genet  v.  Davenport,  60  id. 
194 ;  Griffin  v.  Z.  I.  R.  R.  Co.,  102  id.  452 ;  Murphy  v. 
Spaulding,  46  id.  559.)  The  court  clearly  erred  in  allowing 
costs  to  plaintiif.  {Law  v.  McDonnell^  9  Hun,  23  ;  Couch  v. 
Jfillard,n  id.  212;  Cutwater  v.  Moore,  124  N.  Y.  C)S; 
Newell,  etc.,  v.  Maxlow,  51  Hun,  453 ;  Hudson  v.  Gutten- 
hurg,  9  Abb.  [N.  C]  415  ;  Coon  v.  Diefendorf,  8  X.  Y.  Civ. 
Pro.  Rep.  293;  FishY.Forrancs,  5  How.  Pr.  317;  Sands 
V.  Sands,  6  id.  453.)  The  judgment,  in  any  event,  should 
have  adjudged  that  plaintiff  was  not  entitled  to  a  deed  of  the 
premises  or  to  the  amount  expended  by  John  A.  in  improve- 
ments.    {Outioater  v.  Moore,  124  X.  Y.  601) 

E.  Countryman  for  respondent.  Upon  the  facts  found  at 
the  Circuit,  the  judgment  was  right  in  enforcing  performance 
of  the  defendant's  parol  promise  to  give  the  plaintiff  a  lease  for 
her  life  of  the  real  estate  in  question.  {Dygert  v.  Remerschuy- 
der,  32  X.  Y.  629  ;  Gorden  v.  Tucker,  6  Munf .  1 ;  Smith  v. 
Underdunck,  1  .Sandf.  C'h.  579  ;  Davis  v.  Townsend,  10  Barb. 
334,  347 ;  Morrill  v.  Cooper,  65  id.  512  ;  Fannin  v.  McMul-- 
lin,  2  Abb.  [X.  S.]  ^^',Bigelow  v.  Ain^s,  108  U.  S.  10,  12; 
Willard's  Eq.  Juris.  284;  Kenyon  v.  YouUn,  53  Hun,  591  ; 
Shirley  v.  Spencer,  9  111.  583 ;  Fitzsimmons  v.  Alien,  39  id. 
440 ;  Gregory  v.  Mighell,\%  Ves.  328,  333  ;  Harris  v.  Knick- 
erbocker,  5  Wend.  638,  645, 646  ;  Lincf^ln  v.  Wright,  4  DeG. 
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&  J.  16 ;  Fmlff  v.  Gordon,  49  N.  H.  445,  458 ;  Moyer  Case, 
21  Hud,  67  ;  Dowellv.  Dew,  1  Y.  &  C.  345  ;  A^iom  v.  Fahian, 
L.  K.  [1  Ch.  App.]  35 ;  WlUs  v.  Strodling,  3  Ves.  378 ;  Shej)^ 
herd  V.  Wcdker,  L.  E.  [20  Eq.  Cas.]  659  ;  Spear  v.  Orendorf, 
26  if d.  37 ;  Rhodes  v.  Rhodes,  3  Sandf .  Ch.  279  ;  Davison 
V.  Davison,  13  N.  J.  Eq.  246  ;  Van  Dmjne  v.  Vreeland,  11 
id.  371 ;  Hill  v.  Gomme,  1  Beav.  541 ;  Mllliken  Case,  110 
K  Y.  404,  412;  Miller  v.  McKenzie,  95  id.  575;  J/aW^  v. 
Garrison,  83  id.  15,  26  ;  White  v.  Baxter,  71  id.  254 ;  &«//.? 
V.  CrooJce,  46  id.  564 ;  Willetfs  Case,  45  id.  45  ;  DAmoreux 
V.  Gould,  7  id.  349 ;  Freeman  Case,  43  id.  34,  39 ;  Ci>Z£?*  v. 
PUhin^n,  L.  R.  [19  Eq.  Cas.]  174;  Hoiner  v.  Sidioay,  124 
K  Y.  539,  545  ;  TFa?^^  v.  .Si^oi^/!,  115  id.  638-641 ;  Wyckoff  v. 
De  Graaf,  98  id.  134,  137,  138 ;  Sanders  v.  Gillespie,  59  id. 
250.)  If,  however,  it  should  be  lield  for  any  reason  that  the 
promise  to  execute  a  Ufe  lease  cannot  be  enforced,  then  the 
defendant  is  liable  upon  his  alternative  promise  to  pay  for  the 
improvements.  {State  v.  Worthington,  7  Ohio,  171 ;  Bishop 
on  Cont.  §  606 ;  2  Pars,  on  Cont.  [6th  ed.]  651,  657 ;  Pom. 
on  Spec.  Perf .  §§  298-302 ;  Fry  on  Spec.  Perf .  [3d  ed.] 
§§  990-992,  995,  996  ;  Stevens  v.  Wehl,  7  Car.  &  P.  61 ;  De 
Costa  v.  Davis,  1  Bos.  &  W.  242  ;  WigUy  v.  BlachweU,  Cro. 
Eliz.  780 ;  Simmons  v.  Swayne^  1  Taunt.  549  ;  Drake  v. 
White,  117  Mass.  10, 13  ;  Studholtnes  v.  Mandrill,  1  Ld.  Kaym. 
279  ;  1  Salk.  176.)  The  costs  of  the  action  were  clearly  in  the 
discretion  of  the  court.  The  jury  found  all  the  issues  of  fact 
in  favor  of  tlie  plaintiff,  and  the  court  sustained  the  verdict  on 
all  the  issues.     {House  v.  Fisenlord,  30  Hun,  90.) 

Earl,  J.  Wo  are  concluded  by  the  finding  of  the  court 
below  that  the  defendant  made  the  agreement  to  give  the  life 
lease  alleged  by  the  plahitiff.  Whatever  doubt  existed  as  to 
that  agreement  has  been  cleared  up  by  the  verdict  of  the  jury 
and  the  findings  of  the  trial  coui-t. 

One  of  the  prerequisites  to  the  specific  performance  of  a 
parol  agreement  for  the  purchase  and  sale  of  land  is  that  the 
agreement  should  be  clearly  proved  and  certain  as  to  its  terms. 
SicKELS — Vol,  XCVI.        55 
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But  that  is  a  rule  to  be  observed  and  enforced  in  the  equity 
courts  which  deal  with  the  facts.  When  the  agreement  lias 
tliere  been  found  upon  conflicting  evidence,  and  is  certain  in 
ite  terms  as  found,  it  must  be  taken  here  as  clearly  established 
within  the  rule,  and  what  was  before  uncertain  has  become 
certain. 

There  is  a  further  rule  that  the  specific  performance  of 
contracts  rests  largely  in  the  discretion  of  the  equity  courts  — 
not  wholly,  but  in  a  discretion  to  be  governed  by  rules  which 
have  become  established  for  the  guidance  of  such  courts. 
That,  again,  is  a  rule  to  be  generally  administered  in  the 
equity  courts.  So  far  as  they  exercise  their  discretion,  violat- 
ing no  fixed  rules  of  equity,  such  discretion  is  not  reviewable 
here. 

We  have,  therefore,  only  to  determine  now  whether  there 
was  such  part  performance  of  the  agreement  found  below  as 
to  take  it  out  of  the  Statute  of  Frauds,  and  whether  any 
ervora  were  committed  upon  the  trial  affecting  the  judgment 
rendered. 

We  think  there  was  such  an  agreement  partly  performed  as 
ought  to  be  enforced.  We  must  loot  at  the  situation  as  it 
existed  when  the  agreement  was  made.  At  that  time  both 
parties  supposed  the  estate  of  John  A.  Dunckel  would  prove 
insuflScient  to  pay  his  debts.  The  defendant  was  fearful  of 
his  responsibility  on  account  of  his  indoreements  upon  his  son's 
notes,  and  wished  to  be  relieved  from  all  anxiety  about  them, 
and  he  proposed  to  the  plaintiff  that  if  she  would  pay  those 
notes  and  save  him  harmless  from  his  indorsements  thereon  he 
would  give  her  the  life  lease,  and  she  accepted  the  proposal 
and  promised  to  pay  the  notes.  It  was  then  uncertain  how 
much  she  would  have  to  pay,  and  she  took  the  risk  as  to  the 
amount.  The  will  of  her  husband  had  not  then  been  proved, 
and  she  was  under  no  obligation  to  take  upon  herself  the 
burden  of  administering  upon  an  estate  then  supposed  to  be 
insolvent.  Xow,  what  did  she  do  in  pursuance  of  the  agree- 
ment ?  She  had  the  will  probated,  and  qualified  as  executrix 
thereof.     She  administered  upon  the  estate  and  converted  the 
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assets  into  money.  She  speedily  paid  all  tlie  notes,  using  for 
that  purpose  some  of  her  own  means.  She  fully  protected 
the  defendant  against  any  liability  on  account  of  his  indorse- 
ments, and  she  surrendered  the  notes  discharged  to  him,  and 
she  remained  in  possession  of  the  house  under  the  agreement. 
It  is  thus  seen  that  the  amount  of  her  own  money  paid  upon 
the  notes  was  not  the  only  consideration  moving  from  her  for 
the  lease  to  be  given.  There  was  also  the  risk  and  labor  and 
the  protection  given  to  the  defendant.  If  she  should  now 
fail  to  obtain  the  lease  from  the  defendant  she  could  not 
recover  back  from  them  any  of  the  money  paid  to  the  holders 
of  the  notes.  The  defendant  has  not  offered  to  pay  back 
any  of  it,  and  if  she  shoidd  attempt  to  enforce  payment 
from  him  she  would  have  the  burden  of  establishing  the 
disputed  agreement,  while  he  held  the  discharged  notes, 
the  most  conclusive  proof  of  the  payments  by  her  and  the 
amounts  thereof.  To  all  this  must  be  superadded  the  fact  that 
for  nearly  three  years  she  had  the  undisputed  possession  of 
the  premises  under  the  agreement.  We  think  these  facts  are 
sufficient  to  authorize  the  specific  performance  of  the  agree- 
ment, and  we  know  of  no  authorities  holding  that  under  such 
circumstances  specific  performance  should  be  refused.  The 
authorities  upon  this  subject  are  very  numerous,  and  it  would 
not  be  useful  now  to  cite  or  comment  upon  them'.  Many  of 
them  will  be  found  in  the  learned  briefs  submitted  to  us  upon 
the  argument  of  this  case.  We  think  it  is  a  general  rule  to 
be  gathered  from  the  authorities  that  mere  payment  of  the 
purchase  price  of  land  is  not  sufficient  to  authorize  the  specific 
performance  of  the  contmct  of  sale  unless  the  peculiar  circum- 
stances of  the  case  be  such  that  an  action  at  law  to  recover 
back  the  money  paid  would  not  give  the  purchaser  an  adequate 
remedy.  But  it  is  also  a  general  rule  that  when  the  considera- 
tion has  been  paid  and  possession  under  the  contract  of  sale 
has  been  taken,  the  contract  will  be  specifically  enforced,  and 
to  take  the  case  oiit  of  this  rule  the  circumstances  must  be 
peculiar  and  exceptional.  This  general  rule  is  applicable  to 
this  case. 


436  DuNCKEL  v»  DuNCKEL.  [Feb., 

Opinion  of  the  Court,  per  Earl,  J.  [Vol.  141. 

Upon  the  first  trial  of  this  action  the  jury  answered  in  the^ 
Negative  the  first  two  questions  submitted  to  them  in  refer- 
ence to  the  promise  of  the  defendant  that  he  would  convey 
the  premises  to  his  son  or  his  family,  and  in  reference  to  the 
improvements  to  be  made  on  the  premises  by  his  son.  The 
findings  of  the  jury  in  answer  to  those  questions  were  adopted 
by  the  court  and  were  not  disturbed  by  the  decision  upon  the 
first  appeal.  The  defendant  objected  to  the  submission  of 
those  questions  again  to  the  jury  upon  the  second  trial,  and  to 
all  evidence  in  reference  to  them,  and  his  counsel  now  claims 
that  there  was  error  in  overruling  those  objections.  The  ver- 
dict of  the  jury  answering  those  questions  in  the  affirmative 
upon  the  second  trial,  and  the  findings  of  the  court  based 
thereon,  were,  as  findings,  entirely  harmless,  because  no  relief 
whatever  was  based  upon  them,  and  they  in  no  way  entered 
into  or  aflfected  the  judgment.  But  upon  the  first  appeal  to 
the  General  Term  the  judgment  was  reversed  as  to  the  agree- 
ment made  by  the  defendant  with  the  plaintiff  subsequently 
to  the  death  of  her  husband  that  he  would  give  her  the  life 
lease,  and  the  whole  case  was  thrown  open  for  the  trial  of  the 
issue  as  to  that  agreement,  and  the  introduction  of  anj'  evi- 
dence bearing  thereon.  Hence,  the  situation  and  value  of 
the  premises,  the  circumstances  attending  their  purchase  and 
subsequent  possession,  the  improvements  made  thereon  by  the 
son,  and  the  circumstances  under  which  they  were  made,  and 
the  relation  of  all  the  parties  to  the  premises  were  properly 
put  in  evidence  as  bearing  upon  the  issue  upon  trial  and  the 
general  equities  of  the  case,  and  particularly  to  show  that  it 
would  not  be  inequitable  to  compel  the  defendant  to  perform 
his  agreement  with  the  plaintiff.  A  careful  scrutiny  of  all 
the  evidence  satisfies  us  that  no  harmful  or  embari'assing  evi- 
dence was  erroneously  received  against  the  defendant. 

The  further  objection  is  made  that  the  judgment  should 
have  been  in  the  alternative,  requiring  the  defendant  to  give 
the  lease  or  pay  the  $2,800  expended  by  plaintiff's  husband 
upon  the  premises  for  improvements  thereon.  The  answer  to- 
this  objection  is  that  there  is  no  exception  in  the  record  which. 
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presents  this  point  for  our  consideration.  It  does  not  appear 
that  the  defendant  requested  that  the  judgment  should  be  in 
the  alternative,  and  for  aught  that  appears  he  may  have 
assented  to  the  form  of  the  judgment.  This  is  certainly  a  per- 
missible view  to  take  of  the  record,  and  we  are  the  more  will- 
ing to  take  it  because  the  record  shows  that  the  plaintiff  was 
willing  to  take  in  lieu  of  the  lease  what  her  husband  had  paid 
for  improvements,  and  even  upon  the  argument  of  this  case 
her  counsel  stated  that  she  was  now  willing  to  take  the  $2,800 ; 
and  his  offer  tliat  the  judgment  might  be  amended  in  that 
respect  if  more  acceptable  to  the  defendant  met  with  no 
response  from  his  counsel. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
AflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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While,  upon  the  death  of  one  of  two  co- partners,  the  successor  has  the 
legal  title  to  the  fiim  assets,  he  does  not  become  the  full  and  absolute 
owner  thereof,  but  holds  them  charged  with  a  duty  to  pay  the  firm 
debts  and  to  dispose  of  the  residue  for  the  benefit  of  himself  and  the  estate 
of  the  deceased  partner,  and  when,  instead  of  gathering  the  assets,  pay- 
ing the  debts,  winding  up  the  business  and  distributing  the  surplus,  he 
misappropriates  them  and  converts  them  to  the  use  of  himself  and 
others,  he  is  so  far  guilty  of  a  breach  of  trust  that  a  court  of  equity  may 
give  appropriate  relief. 

Where  the  surviving  partner  has  thus  misappropriated  the  assets  and  an 
equitable  action  has  been  brought  against  him  by  the  personal  repre- 
sentatives of  the  estate  of  the  deceased  partner,  and  a  judgment  obtained 
therein  for  an  accounting  and  payment  of  the  amount  found  due  the 
estate,  this,  unless  the  amount  so  foimd  due  is  paid,  is  not  a  bar  to  an 
action  against  others  who,  by  intermeddling  with  the  assets  and  sharing  in 
the  misappropriation,  have  rendered  themselves  liable  therefor  as  trus- 
tees de  son  tort.  Until  satisfaction  of  the  j  udgment  it  gives  the  surviv- 
ing partner  no  greater  rights  over  the  assets  than  he  had  before  its 
rendition. 

IhiPler  V.  Bowery  Sfir.  Bank  (113  N.  Y.  450);  Terr^  v.  Munger  (121  id. 
161),  distinguished. 
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Each  one  of  the  several  wrongdoers  is  severally  liable  for  the  uill  amount 
of  the  misappropriation. 

Where,  therefore,  after  judgment  against  the  surviving  partner  alone,  a 
joint  action  was  brought  against  him  and  other  wrongdoers  who  had 
participated  in  the  misappropriation  of  the  firm  assets,  fi£ld,  that  the 
former  judgment  was  a  bar  as  to  him,  but  was  no  defense  as  to  those 
not  previously  sued. 

In  the  subsequent  action  it  was  decided  that  the  judgment  against  the 
surviving  partner  was  conclusive  against  the  plaintiff  as  to  the  amount 
and  value  of  the  assets,  but  was  no  evidence  against  the  defendants 
other  than  said  partner.    Heid^  no  error. 

In  the  action  against  the  surviving  partner  it  appeared  that  there  was  a  dis- 
puted claim  against  the  firm  in  favor  of  one  who  had  shared  in  the  misap- 
propriation of  the  firm  assets,  and  the  amount  thereof  was  required  to  be 
deposited  in  a  trust  company,  to  pay  such  claim  if  it  was  established, 
but  no  such  deposit  was  in  fact  made.  Held,  in  the  subsequent  action 
against  the  other  wrongdoers,  that'no  one  of  the  defendants  was  entitled 
to  be  credited  with  the  amount  so  ordered  to  be  deposited;  that  the  fact 
that  one  of  the  defendants  claimed  to  be  a  creditor  of  the  old  firm  was 
not  a  defense,  as  he  could  not,  by  his  illegal  interference  with  the  assets, 
pay  his  claim,  nor  had  he  the  right  to  take  possession  of  the  property  for 
that  purpose. 

The  deceased  partner  died  in  1880.  In  that  year  the  action  against  the 
surviving  partner  was  commenced.  The  litigation  was  not  concluded 
until  the  latter  part  of  the  year  1886.  Early  in  the  year  1888  the  action 
against  all  the  wrongdoers  was  commenced.  Held,  tlmt  a  refusal  to  dis- 
miss the  complaint  on  the  ground  of  inexcusable  laches  was  j^roper; 
that  the  record  disclosed  reasonable  cause  for  the  delay. 

A  receiver  was  appointed  in  the  first  action,  who  sold  the  remaining  firm 
assets,  and  by  order  of  the  court  deposited  the  proceeds,  subject  to 
further  directions.  In  the  second  action  the  trial  court,  instead  of  ren- 
dering an  interlocutory  judgment  and  sending  it  to  a  referee  to  inquire 
as  to  how  much  was  left  of  the  sum  so  deposited,  over  and  above 
expenses,  took  the  evidence  upon  that  point  and  directed  final  judgment. 
Held,  no  error. 

JttmeU  V.  JfcCall  (68  Hun,  44),  reversed. 

(Argued  February  7,  1894 ;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  made  March  17,  1893, 
which  revereed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and  granted  a 
new  trial. 

For  some  time  prior  to   Feb.   21,  1880,  one  Schamu  M. 
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Moschcowitz  and  Miss  Mary  A.  Russell  were  partners  with 
-equal  interest  in  the  dress-making  business  in  Kew  York  city, 
under  the  firm  name  of  Moschcowitz  &  Russell,  having  a  place 
of  business  in  Fifth  avenue. 

On  the  day  mentioned  Miss  Russell  died  in  Xew  York  and 
left  a  will,  which  was  subsequently  duly  proved,  in  which  she 
appointed  her  sister,  Elizabeth  L.  Russell,  executrix  thereof, 
who  subsequently  duly  qualified. 

At  the  time  of  this  death  the  i)artner6hip  had  large  assets, 
consisting  of  stock  in  trade,  accounts  and  an  unexpired  term 
in  the  real  property  in  Fifth  avenue,  where  the  business  had 
been  carried  on.  Tlie  surviving  partner  took  possession  of 
the  finn  assets  and  continued  the  business  until  May  1,  1880, 
at  which  time  it  was  ascertained  by  him  and  James  McC^all 
that  the  assets  of  the  late  firm  amounted  to  a  little  over 
$51,000  above  all  liabiUties,  and  all  the  liabilities  of  the  late 
firm  were  paid  and  discharged,  except  a  claim  made  against  it 
by  one  Herman  Moschcowitz,  a  brother  of  Schanm,  which  claim 
was  not  admitted,  but  provision  for  it  was  made  in  the  judg- 
ment hereafter  referred  to.  In  May,  1880,  Schamu  Mos- 
chcowitz and  James  McCall  formed  a  partnership,  under  the 
name  of  Moschcowitz  &  Russell,  for  carrying  on  the  same  kind 
of  business  at  the  same  place  as  the  late  firm.  The  capital 
upon  which  this  new  firm  carried  on  the  business  consisted 
solely  of  the  assets  and  good  will  of  the  late  firm.  Of  this 
fact  James  McCall  had  at  all  times  full  knowledge.  This 
capital  was  used  by  the  new  firm  for  their  own  purposes,  and 
no  part  was  paid  over  to  the  representative  of  the  deceased 
partner. 

This  new  firm  continued  business  until  Jan.,  1881,  when  a 
new  partner  wa*  added  in  the  ])erson  of  the  brother  Herman, 
and  the  firm  name  was  changed  to  that  of  iloschcowitz  Broth- 
ers. The  sole  capital  of  this  firm  consisted  of  the  assets,  pro- 
ceeds of  assets  and  good  will  of  the  old  firm  of  Moschcowitz 
&  Russell,  of  which  Miss  Russell  was  a  partner  when  she 
died.  Of  this  fact  all  meml)ers  of  tlie  firm  had  full  knowl- 
edge, and  the  two  firms  appropriated  to  their  own  use  all  the 
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surplus  assets  belonging  to  the  old  original  firm.  In  Feb., 
1882,  McCall  commenced  an  action  to  wind  up  the  affairs  of 
tlie  partnership  of  Moschcowitz  Brothers,  and  on  March  10, 
1882,  Schamu  M.  Moschcowitz  was  appointed  receiver  of  all  its 
assets.  The  case  proceeded  to  judgment  declaring  the  part- 
nei-ship,  and  ordering  a  reference  to  take  an  account,  etc.  The 
receiver  sold  assets  and  realized  some  $7,000,  which  were,  bj 
order,  deposited  in  a'  trust  company,  subject  to  further 
directions. 

In  Oct.,  1880,  the  executrix  of  the  late  partner  commenced 
an  action  against  the  survivor  for  an  accounting,  and  in  the 
complaint  it  was  alleged  that  the  defendant  had  then  received 
sufficient  assets  to  have  paid  off  all  its  debt?*  and  have  closed 
up  the  business,  but  that  he  had  neglected  to  do  so,  and  had 
continued  in  possession  of  the  real  estate,  and  carried  on  the 
same  kind  of  business  theretofore  conducted  in  the  lifetime  of 
iliss  Russell,  and  that  he  used  the  assets  and  property  of  the 
late  firm  in  his  business,  and  made  no  effort  to  sell  or  dispose 
of  the  same,  except  in  the  course  of  his  business,  and  that  he 
had  then  in  his  possession,  unsold  and  undisposed  of,  the 
greater  part  of  the  assets  and  proi)erty  of  tlie  late  lirm,  which 
were  becoming  constaiUly  less  and  less  vahiable.  The  plaintiff 
asked  for  an  accolinting  and  a  judgment  in  her  favor  for  the 
amount  that  might  be  found  due,  and  that  a  receiver  might 
be  appointed,  and  the  defendant  restrained  from  continuing 
tlie  business  and  from  ushig  the  old  tirm  name.  Issue  M'as 
joined  and  the  case  tried,  and  u])on  the  accounting  the  amount 
of  the  plaintiff's  interest  as  executrix  in  the  assets  of  the  late 
firm  was  determined,  and  a  judgment  entered  jjersonally  agauist 
the  survivt)r,  and  a  proviso  made  therein  for  his  i)aying  to  a 
trust  company  an  amount  sufficient  to  pay  any  claim  that  Her- 
man Moschcowitz  might  establish  against  the  late  tirm.  Judg- 
ment for  the  balance  of  some  $14,000  was  given,  but  on 
appeal  to  the  General  Term  that  balance  was  reduced  to  a 
small  sum  of  between  three  and  four  hundred  dollars.  This 
judgment  as  modified  has  never  been  satisfied,  nor  has  the  sur- 
viving partner  ever  complied  with  its  terms  by  making  the 
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deix)sit  provided  for  tliereby.  The  judgment  as  modified  bj 
the  General  Term  was  entered  in  Oct.,  1886  In  1888  the 
executrix  of  the  deceased  partner  commenced  this  action,  and, 
liaving  since  died,  tlie  plaintiff  lias  been  appointed  adminis- 
trator of  the  estate  of  the  deceased  partner,  with  the  will 
annexed,  and  as  such  has  been  substituted  as  plaintiff.  The 
action  is  against  the  survivor,  Schanm  M.  Moschcowitz,  both 
individually  and  as  receiver  of  the  firm  of  Moschcowitz  Broth- 
ers, also  against  Herman  Moschcowitz,  and  Laura  S.  McCall  as 
executrix  of  the  will,  etc.,  of  James  McCall,  deceased,  the 
partner  in  the  two  firms  already  mentioned. 

The  plaintiff  in  the  complaint  allege^!,  \\\x)j\  information  and 
belief,  the  facts  above  detailed  as  to  the  formation  of  the 
firms  and  their  use  of  the  assets  of  the  late  firm. 

A  claijn  was  also  set  up  therein  of  a  lien  in  favor  of  the 
plaintiff,  upon  the  amount  of  money  paid  into  the  trust  com- 
pany by  the  receiver  of  Moschcowitz  Brothei-s,  after  expenses  of 
its  administration,  which  claim  of  lien  was  founded  upon  the 
allegation  that  the  money  represented  the  ])roceeds  to  that 
extent  of  the  assets  of  the  old  firm.  Judgment  against  all  the 
defendants  was  asked  for  the  amount  of  the  judgment  against 
^Schamu  M.  Moschcowitz  already  recovered,  and  also  for  an 
injunction  restraining  defendants  from  interfering  with  the 
fund  on  deposit,  or  the  other  assets. 

The  Moschcowitz  Brothers  answered,  and,  among  other 
things,  alleged  the  commencement  of  the  action  against  Schamu 
and  the  judgment  therein,  and  claimed  that  the  plaintiff  was  not 
entitled  to  another  judgment  against  the  defendants,  or  any  of 
them,  for  the  amount  of  assets  that  came  into  their  hands,  or 
for  any  other  sum  whatever.  Laura  McCall  answered  and 
denied  the  allegations  of  the  complaint,  set  up  the  defense 
that  the  assets  of  the  firm  hail  been  disposed  of  by  the  sur- 
vivor under  the  permission  of  the  executrix  of  the  deceased 
partner,  and  that  for  her  interest  in  the  assets  she  had  recov- 
ered a  judgment  against  the  survivor,  and  that  the  assets  had 
been  lawfully  disposed  of  by  him.  Also,  that  all  the  moneys, 
assets,  etc.,  claimed  to  be  recovered  in  this  action,  were  in  the 
SiCKELS— Vol.  XCVI.         6G 
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custody  of  the  Court  of  Common  Pleas,  and  that  the  defend- 
ant was  entitled  to  the  whole  of  them.  It  also  api)ear8  that,  at 
the  time  of  the  death  of  Miss  Russell,  James  McCall  Avas  a 
creditor  of  the  iirm  to  the  amount  of  some  $18,000.  That 
sum  was  paid  during  the  subsequent  time  by  reason  of  trans- 
actions of  McCall  with  tlie  succeeding  firms,  by  which  it  is 
claimed  that  he  became  their  creditor  to  the  extent  of  over 
twenty  thousand  dollars.  Schamu  M.  Moschcowitz  always 
denied  that  McCall  was  ever  a  partner  in  either  Iirm,  although 
the  fact  was  otherwise  found  in  the  suit  which  McCall  insti- 
tuted to  dissolve  the  partnership. 

Upon  the  trial  it  was  found,  in  addition  to  tlie  foregoing 
facts,  that  the  estate  of  McCall  was  in  no  event  liable  to 
Herman  Moschcowitz  by  reason  of  any  claim  he  might  have 
against  the  old  Iirm  in  which  Miss  Russell  was  a  partner. 
Judgment  was  ordered  in  favor  of  plaintiff  and  against 
defendant  ifcCall  for  the  amount  of  the  share  of  the  assets  of 
the  old  firm  due  plaintiff  as  administrator,  with  interest  and 
costs.  No  further  personal  judgment  was  given  against 
Schamu  M.  Moschcowitz  and  none  was  given  against  Herman 
Moschcowitz.  No  one  but  the  defendant  McC^all  appealed 
from  the  judgment.  Upon  her  ai)peal  the  (Tcneml  Term  of 
the  Supreme  Coui-t  reversed  the  judgment  upon  the  facts  as 
well  as  upon  the  law  and  granted  a  new  trial,  and  the  plaintiff 
has  appealed  from  that  order,  giving  the  usual  stipulation  for 
judgment  absolute  against  him  in  case  the  order  be  affirmed. 

Peter  A^  Ifendrirk  for  ai)pellant.  The  executrix  of  Mary 
A.  Russell,  deceased,  apart  from  the  (piestion  of  her  knowl- 
edge, did  not,  by  the  commencement  of  her  action  for  an 
accounting  against  Schamu  M.  Moschcowitz,  the  surviving  part- 
ner of  the  firm  of  ]\[oschcowitz  &  Russell,  thereby  elect  to 
look  to  such  surviving  partner  alone,  nor  by  the  nu)ney  judg- 
ment recovered  therein  is  she  estopped  from  maintaining  an 
action  to  recover  the  value  of  the  surplus  assets  of  such  firm, 
which  the  said  McCall  and  Moschcowitz  had  jointly  and  wrong- 
fully appropriated  to  their  own  use.     (  WiJliams  v..  Wkedotiy 
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109  N.  Y.  333  ;  Loe»vhigk  v.  Hatfield,  5  Robt.  26 ;  Cushmufi 
Y.Addison,  52  N.  Y.  628;  Fowler  v.  B,  S\  Bank,  113  id. 
450 ;  Zord  v.  Tiffany,  98  id.  413  ;  Sessions  v.  Johnson,  95  IT. 
S.  347;  Zm)ejot/  v.  Mumty,  70  id.  [3  Wall.]  129;  SturU-- 
vant  V.  Waterbury,  2  Hall,  449 ;  Drake  v.  Mitchell,  3  East, 
285.)  The  doctrine  of  election  of  remedies  has  no  application 
to  the  facts  existing  in  this  case.  {Terry  v.  Munger,  121  N. 
Y.  161.)  While  the  law  governing  the  rights  of  partners  in 
case  of  death  of  one  vests  all  tlie  property  in  the  survivor  for  a 
specific  purpose,  it  does  not  preclude  the  plaintiff  from  main- 
taining this  action,  notwithstanding  the  fact  of  the  recovery 
of  the  judgment  against  Moschcowitz.  (  Williams  v.  W/i^dofiy 
109  N.  Y.  238 ;  Knox  v.  Gye,  L.  E.  [5  Eng.  &  Ir.  App.]  636 ; 
Lindley  on  Part.  524 ;  Vyse  v.  Foster,  L.  li.  [7  H.  L.  Cas.] 
318 ;  L.  R.  [8  Ch.  App.]  323 ;  Trams  v.  Milne,  9  Hare, 
141.)  This  action  is  brought  against  Schamu  M.  Mos- 
chcowitz individually  and  as  receiver  of  the  firm  of  Mos- 
chcowitz Brothers,  Herman  Moschcowitz  and  Laurn  S.  McGall, 
executrix  of  James  McCall,  deceased,  to  reach  a  fund  in 
the  hands  of  such  receiver,  alleged  to  be  the  proceeds 
of  the  sale  of  property  belonging  to  the  original  firm  of  Mos- 
chcowitz &  Russell,  and  to  have  the  claim  of  the  representative 
of  the  deceased  partner  declared  a  lien  thereon,  and  for  such 
other  and  further  relief  as  to  which  such  represehtative  might 
be  entitled.  To  this  form  of  action  all  the  above  named  were 
proper  parties  defendant.  (  Wilkinson  v.  Henderson,  1  Myl. 
&  K.  582  ;  McDonald  v.  Richardson,  1  Giff.  81 ;  1  Lindley 
on  Part.  199 ;  Pope  v.  CoU,  55  N.  Y.  124 ;  liichter  v.  Pop- 
penhausen,  42  id.  373 ;  F,  N,  Bank  v.  Morgan,  73  id.  593 ; 
Ferris  v.  Van  Vechten,  73  id.  113  ;  Brewer  v.  GiUett,  115  id. 
10.)  To  invoke  the  aid  of  the  doctrine  of  election  of  reme* 
dies,  knowledge  by  the  i^arty  against  whom  the  election  is 
claimed  must  be  proved.  {Conrov3  v.  Little,  115  N.  Y.  387; 
E.  a  F.  Co.  V.  Hersel,  103  id.  25 ;  Hays  v.  Medas,  104  id. 
602;  Terry  v.  Munger,  121  id.  161 ;  Stewart  v.  Moss,  79  id. 
629.)  The  court  at  Special  Term  did  not  err  in  taking  proof 
of  the  amount  of  money  in  the  receiver's  hands  over  and 
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above  the  liabilities  owing  by  him.  {Glening  v,  StedweU,  64 
N.  Y.  120 ;  Hire  v.  Mile,  55  id.  218  ;  McCnUoch  v.  Bobsm, 
133  id.  114 ;  Coffin  v.  Lester,  36  Ilun,  347.)  The  evidence 
sustained  the  findings  of  the  Special  Term,  and  did  not  war- 
rant the  General  Terra  in  reversing  the  ludgment  upon  ques- 
tions of  fact.  {Baird  v.  Mayor,  etc,,  96  N.  Y.  567 ;  Devlin 
V.  G,  S.  Bcmk,  125  id.  756 ;  Trmis  v.  Trams,  122  id.  449 ; 
Nostramd  v.  Knight,  123  id.  614 ;  Aldridge  v.  Aldridge,  120 
id.  614;  Bumap  v.  N.  BanJc,  96  id.  125  ;  Ostrander  t. 
Hart,  130  id.  406  ;  Gilman  v.  Prentice,  132  id.  488.) 

George  Hoadly,  Barclay  E.  V,  McCa/rty  and  Henry  L. 
Scheuerman  for  respondent.  The  representative  of  the 
deceased  partner,  by  prosecuting  an  action  for  her  deced- 
ent's share  of  the  partnership  assets  to  judgment  against 
the  survivor  Moschcowitz  alone,  is  barred  from  suing  the 
surviving  partner  again,  joining  McCall  with  him  upon  the 
same  cause  of  action.  {Harrington  v.  Keteltas,  92  N. 
Y.  40;  Zoomis  v.  Armstrong,  63  Mich.  356,  361;  Wil- 
Hams  V.  WheUn,  109  N.  Y.  333 ;  Preston  v.  Fitch,  137  id. 
41 ;  Ferris  v.  Van  Vechten,  73  id.  113  ;  Barker  v.  Barker,  14 
Wis.  142 ;  Mayar  v.  Ze  Clair,  11  Wall.  217  ;  Crookv.  F.  N. 
Bank,  83  Wis.  31 ;  A.  Co,  v.  May,  82  Ga.  646 ;  Terry  v. 
Munger,  121  N.  Y.  161 ;  Scarf  v.  Jardine,  L.  R.  [7  App. 
Cas.]  345  ;  Conron  v.  Litth,  115  N.  Y.  387 ;  MoUer  v. 
Tuska,  87  id.  166 ;  Roderrmind  v.  Clark,  46  id.  354 ;  Morris 
v.  Eerford,  18  id.  552 ;  Bank  of  Beloit  v.  Beale,  34  id.  473.) 
The  plaintiffs  right  of  action  herein  is  merged  in  the  judg- 
ment recovered  against  Moschcowitz,  the  survivor.  (1  Bates 
on  Part.  §  535 ;  Bobertson  v.  Smith,,  18  Johns.  459 ;  Piercs 
V.  Kearney,  5  Hill,  82 ;  Olmstead  v.  Webster,  8  N.  Y.  413 ; 
Suydam  v.  Barber,  18  id.  468  ;  Candee  v.  Smith,9S  id.  349; 
B.  L,  R,  Co.  V.  Roach,  97  id.  378,  382 ;  XJ.  S,  v.  Avies,  99 
U.  S.  35  ;  Story  on  Bills,  §  428.)  The  representative  of  a 
deceased  partner  who  sues  a  survivor  and  recovers  a  personal 
judgment  for  the  value  of  the  interest  of  the  decadent  is 
estopped  to  deny  that  the  assets  became  the  survivor's,  and 
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can  make  no  claim  against  any  person  who  took  title  to  sach 
assets  tinder  him.  {Preston  v.  J^iteh,  137  N.  Y.  41 ;  Egberts 
'  V.  Wood,  3  Paige,  517 ;  Knox  v.  Gye,  L.  E.  [5  Eng.  &  Ir. 
App.]  656.)  The  plaintiff  being  fully  cognizant  of  the  uses 
made  of  the  partnership  assets  by  Moschcowitz  and  McCall  «t 
and  after  the  time  of  their  appropriation,  and  choosing  to  remain 
inactive  and  non-assertive  of  her  claims  for  eight  years,  is  barred 
from  recovery  by  laches  and  acquiescence.  {Calhoun  v.  Mil- 
lard, 121  N.  Y.  69 ;  Sullivan  y.P.(&K  R.  R,  Co.,  94  U.  S. 
806 ;  Badger  v.  Badger,  2  Wall.  87 ;  Brown  v.  County  of 
Buena  Vista,  95  U.  S.  157 ;  Oodden  v.  KimrneU,  99  id.  201 ; 
Coddington  v.  Railroad  Co.,  103  id.  409 ;  B.<&P.  R.  R.  Co. 
V.  N.  T.  <&  N.  E.  R.  R.  Co.,  13  K.  I.  260,  266 ;  High  oa 
Keceivers,  §  14 ;  Pom.  Eq.  Juris.  §§  418,  815,  817.)  It  hav> 
ing  been  adjudged  between  the  representative  of  the  deceased 
partner  and  the  survivor  that  the  decedent's  share  of  the  part-^ 
nership  assets  amounted  to  $435.49,  the  representative  of  the 
decedent  can  recover  no  larger  sum  than  the  amount  of  her 
determined  interest.  (Pom.  Eq.  Juris.  §  1243 ;  Williams  v. 
Whedon,  109  N.  Y.  333 ;  Mcoll  v.  Mumford,  4  Johns.  Ch. 
522 ;  Murray  v.  Fox,  39  Hun,  108 ;  104  N.  Y.  382 ;  Skid-^ 
more  v.  Collier,  8  Hun,  50;  Wickliffe  v.  Eve,  17  How. 
Pr.  467.)  The  judgment  recovered  by  the  plaintiff  against 
Schamu  M.  Moschcow^itz  has  no  binding  effect  upon  McCall'a 
representative  to  determine  the  value  of  the  assets  that  cama 
into  McCairs  hands.  (Whart.  on  Ev.  §  760 ;  Dolheer  v.  Stout, 
139  N.  Y.  486 ;  Bissell  v.  Kellogg,  65  id.  432 ;  McMahon  v. 
Macy,  51  id.  155 ;  Stephens  v.  Fox,  83  id.  313 ;  Orthwein  v. 
Thcnnas,  127  111.  554 ;  Oilman  v.  Healy,  46  Hun,  310 ;  Fon- 
taine  v.  Hudson,  93  Mo.  62.)  The  recovery  at  Special  Term 
cannot  be  upheld.  {Ferris  v.  Van  Vechten,  73  N.  Y.  113; 
Ca/vin  V.  Gleason,  105  id.  256;  Uolvies  v.  Oilman,  138  id.. 
369  ;  Bates  on  Part.  §  740.)  The  learned  trial  justice  erred 
in  making  the  additional  findings  of  fact  and  conclusions  of 
law,  based  on  the  additional  testimony  erroneously  taken  at 
the  hearing  regarding  the  settlement  of  the  judgment.  {Gor- 
meily,  v.  McOlynn,  84  N.  Y.  284;  Fairmam,  v.  Brush,  60 
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Htm,  442 ;  In  re  Bayer,  54  id.  189, 191 ;  BerdeU  v.  Berdett, 
33  id.  535,  536 ;  F,  N,  Bank  v.  Lemj,  41  id.  461 ;  Palni&r  v. 
P.  Ins,  Co,,  22  id.  224 ;  Moores  v.  Townshend,  102  N.  Y. 
387,  392.)  If  it  appears  that  the  Special  Term  committed 
any  error  to  which  an  exception  was  taken  to  the  detriment 
of  the  respondent,  this  order  granting  a  new  trial  must  be 
sustained ;  it  is  not  to  be  reversed  except  upon  the  showing 
that  the  Special  Term  was  free  from  all  error.  {Reed  v. 
McCmmell,  133  N.  Y.  425.) 

Peckham,  J.  The  judgment  which  the  plaintiff  obtained 
in  this  action  at  Special  Term  is  here  assailed  by  the  counsel 
for  the  defendant,  Mrs.  McCall,  upon  several  grounds  that 
will  be  alluded  to  in  their  order. 

Fi/rat.  The  defendant  claims  that  the  executrix  of  Miss 
Kussell,  by  commencing  her  action  against  the  surviving 
partner  to  recover  the  decedent's  share  of  the  partnership 
assets  and  in  prosecuting  the  same  to  judgment,  is  barred 
from  suing  the  surviving  partner  again,  and  joining  with  him 
Mrs.  McCall  upon  the  same  cause  of  action.  It  is  now 
asserted  by  counsel  for  defendant  McCall  that  when  the  other 
action  was  commenced  the  executrix  knew  all  the  facts  con- 
necting McCall  with  the  misuse  or  misappropriation  of  the 
assets  of  the  partnership.  The  Special  Term  did  not  find  that 
she  was  ignorant,  and  on  the  other  hand  it  refused  tlie  defend- 
ant's request  to  find  that  she  had  at  that  time  full  knowledge 
of  these  facts.  The  General  Term  said  that  it  could  not  be 
found,  in  view  of  the  plaintiff's  allegations  in  the  suit  against 
the  surviving  partner,  that  she  was  ignorant  of  his  misappro- 
priation of  the  assets  when  she  commenced  her  suit  against 
him  and  yet  (the  court  says)  in  the  face  of  such  allegations  in 
her  complaint  the  plaintiff  took  a  personal  judgment  against 
the  survivor  for  the  value  of  her  share  therein,  the  result  of 
which  the  court  holds  wa^i  to  bar  the  plaintiff  from  impeach- 
ing the  title  of  any  one  who  came  into  possession  of  the 
assets  through  the  surviving  partner.  Whichever  way  the 
fact  might  l)e  determined  we  think  it  is  immaterial  in  this 
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case,  and  for  the  further  discussion  of  this  point  we  will 
assume  full  knowledge  on  the  part  of  the  executrix  of  all  the 
facts  at  the  time  she  commenced  her  action  against  the  sur- 
vivor. In  that  case  we  think  there  was  no  election  of  incon- 
sistent remedies  such  as  should  bar  this  action. 

Upon  the  death  of  Miss  Kussell,  the  surviving  partner, 
Moschcowitz,  had  certain  powers,  rights  and  obligations  granted 
to  and  placed  upon  him  by  reason  of  such  death.  He  had 
tlte  legal  title  to  the  assets  and  he  held  them  as  the  legal 
owner,  and  not  as  trustee,  in  the  strict  sense  of  that  term.  In 
equity,  however,  he  was  to  be  regarded  to  some  extent  as  a 
trustee,  and  his  duty  was  to  pay  the  debts  and  dispose 
of  the  assets  of  the  partnership  for  the  benefit  of  him- 
self and  the  estate  of  the  deceased  partner.  (Cajie  v.  Abeel, 
1  Pai.  893 ;  WilliajfU  v.  Whedon,  109  X.  Y.  888 ;  Preston  v. 
Fitch^  187  id.  41,  56.)  The  position  is  somewhat  anomalous, 
not  exactly  and  wholly  a  trustee,  and  yet  not  a  full  owner  of 
the  assets  which  he  takes  or  retains  j)()ssession  of  by  reason  of 
survivorship.  The  duties  spoken  of  he  owes  the  estate  of  the 
deceased  partner,  and  when,  instead  of  gathering  in  the  assets, 
paying  the  debts,  winding  up  the  business  and  distributing 
the  surplus,  he  misappropriates  the  same  and  converts  them 
to  his  own  use  and  that  of  others  with  him,  he  is  so  far  guilty 
of  a'breach  of  trust  that  a  court  of  equity  will,  when  called 
upon,  intervene  and  give  appropriate  relief. 

This  was  the  object  of  the  first  action.  The  court  was 
asked  to  decree  an  accounting,  and  as  a  ground  for  the  request 
it  was  alleged  that  the  defendant  was  violating  his  duty,  con- 
verting tlie  assets  to  his  own  use  in  his  own  business  and  failing 
to  apply  them  to  the  payment  of  tlie  debts  of  the  partnership. 
Judgment  was  asked  for  the  amount  which  might  be  found«due 
upon  such  accounting.  In  all  this  there  was  nothing  inconsist- 
ent with  the  cause  of  action  set  forth  in  the  com[)laint  now 
under  review.  Even  in  equital)le  actions  of  account,  it  fre- 
quently, if  not  generally,  results  that  a  ])ure  and  simple  money 
judgment  will  be  entered  against  the  defendant.  The  inquiry 
by  means  of  an  account  is  proceeded  with  and  the  result  being 
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determined,  if  it  show  an  amount  due  the .  plaintiff,  a  judg- 
ment therefor  may  properly  be  entered.  (1  Pom.  Eq.  Jur., 
third  clause,  §  110 ;  Id.  §  140 ;  3  Id.  §  1421.)  But  this 
kind  of  a  judgment  is  not  in  the  least  inconsistent  with  the 
the  right  to  pursue  other  wrongdoers  who,  by  iutemieddiing 
with  the  property  and  assets  of  tlie  estate,  have  rendered 
themselves  liable  as  trustees  de  807i  tort  for  the  wrong  done. 
(1  Perry  on  Trusts,  §  245 ;  Flockton,  v.  Bunninff,  cited  in  note 
to  Vyse  V.  Foster,  L.  II.  [8  Oh.  App.]  309  at  323 ;  Lindley  on 
Part.  531.) 

The  survivor  of  the  paitnersliip  did  not  become  the  full  and 
absolute  owner  of  its  assets  upon  the  entry  of  the  personal 
judgment  against  him,  nor  was  there  any  election  on  the  part 
of  the  plaintiff  by  reason  of  that  fact  to  look  only  to  the  one 
wrongdoer  when  there  were  others  equally  liable.  If  the 
personal  judgment  were  paid,  then  indeed  the  plaintiff's  rights 
and  equities  in  the  property  would  be  changed  and  he  would  be 
precluded  from  any  further  claim  upon  it.  Until  satisfacticjn 
of  that  judgment,  however,  the  plaintiff  could  not  be  banned 
from  further  efforts  to  obtain  relief  against  other  wrongdoers. 
Even  in  an  action  of  trover  for  the  conversion  of  a  chattel,  a 
judgment  uiisatislied  does  not  change  the  title  to  the  property 
and  Ls  no  bar  to  an  action  against  any  one  of  the  other  Avrong- 
doers.  {Oi<t€r/wut  v.  lioherts,  8  Cow.  43 ;  Semionn  v.  Johnson^ 
95  U.  S.  347,  349.)  And  by  subsequently  suing  other  wrong- 
doers who  had  wrongfully  interfered  with  the  property,  it  is 
not  a  following  of  trust  funds  into  other  property  in  which 
they  have  been  invested,  within  the  rule  on  that  subject  as 
claimed  by  defendant's  counsel  and  of  which  Ferris  v.  Van 
Vechteti  (73  X.  Y.  113)  is  an  example.  There  is  no  incon- 
sistiucy  in  holding  the  trustee  personally  responsible,  and  also 
pureuing  other  wrongdoers  and  seeking  relief  against  them  as 
trustees  de  son  tort  by  way  of  damages  for  the  same  wrong. 

It  is  true  that  one  cannot  recover  the  purchase  price  of  land 
and  the  land  too.  If  one  choose  to  hold  his  trustee  for  the 
amount  of  the  price  he  received  for  trust  property  wrongfully 
sold,  it  may  well  be  that  the  plaintiff  thereby  affirms  the  sale 
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and  seeks  to  recover  the  price.  This  is  no  such  case.  The 
plaintiff  does  not  seek  to  hold  the  property  which  has  been 
substituted  in  place  of  trust  funds  and  to  hold  the  trustee 
also.  There  has  been  no  substitution  of  trust  property,  but 
the  funds  themselves  have  been  converted  by  the  sui*\dvor 
and  others  to  their  own'  use,  and  the  plaintiff  asks  to  recover 
damages  for  that  wrong.  Because  the  survivor  was  proceeded 
against  alone,  and  a  personal  judgment  recovered  against  him 
which  has  not  been  satisfied,  furnishes  no  evidence  of  an 
election  of  inconsistent  remedies  to  the  extent  of  freeing  the 
other  wrongdoers  from  the  consequences  of  their  wrong. 

The  cases  cited  by  defendant's  counsel,  of  which  Foxdev  v. 
Bowery  Samngs  Bank  (113  N.  Y.  450)  and  Terry  v.  Munger 
(121  id.  161)  are  examples,  are  not  in  point.  In  the  former 
action  the  plaintiff,  by  commencing  his  action  against  the  per- 
son to  whom  the  defendant  bank  had  paid  the  money,  affirmed 
the  validity  of  the  payment  and  sought  to  recover  its  amount 
from  him.  After  failing  to  recover  the  amount  on  a  judg- 
ment entered  against  him,  the  plaintiff  then  commenced  his 
action  against  the  bank  and  sought  to  recover  from  it  on  the 
ground  that  the  bank  had  never  made  a  valid  payment  of  its 
debt.  We  held  the  plaintiff  had  made  an  election  to  consider 
the  payment  made  by  the  bank  to  the  third  person  as  a  valid 
payment  of  such  debt  so  far  as  the  bank  was  concerned,  and 
the  plaintiff  ratified  it  by  commencing  the  suit. 

In  Terry  v.  3funger  the  owner  of  the  property  elected  to 
treat  its  conversion  as  a  sale  and  commenced  his  action  accord- 
ingly. It  was  held  he  could  not  thereafter  commence  an 
action  against  others  in  which  his  cause  of  action  was  founded 
upon  the  conversion  instead  of  the  sale  of  the  same  property 
upon  the  same  occasion  and  in  the  same  transaction.  In  all 
the  cases  cited  there  is  an  element  of  inconsistency  involved 
in  which  the  plaintiff  seeks  to  occupy  with  reference  to  the 
same  transaction  and  upon  the  same  facts,  a  position  which  is 
antagonistic  with  one  already  taken  by  him.  I  can  see  none 
such  in  this  case.  He  took  no  position,  proved  no  fact,  asked 
for  no  relief  in  the  fii-st  case  which  is  in  any  way  inconsistent 
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:with  the  position  be  now  assumes,  unless  it  be  said  that  the 
recovery  of  the  personal  judgment  has  effected  this  great 
change.     For  the  reasons  already  given,  I  do  not  think  it  has. 

The  failure  to  have  a  receiver  appointed  in  the  first  suit  is, 
as  it  seems  to  me,  immaterial.  The  point  is  that  no  absolute 
right  to  these  assets,  freed  from  any  duty  with  regard  to  them, 
was  ever  transferred  to  the  surviving  partner  by  reason  of  the 
mere  entry  of  this  personal  judgment  so  long  as  it  remained 
unsatisfied.  Nor  are  tlie  other  defendants  absolved  by  any 
Buch  reason  from  answering  to  the  plaintiff  for  what  would 
otherwise  be  a  conceded  wrong.  No  cause  of  action  against 
them  for  such  a  wrong  was  waived  or  in  any  wise  affected  by 
the  plaintiff's  effort  to  recover  the  value  of  the  assets  which 
the  survivor  had  misappropriated,  or  shared  with  others  in  mis- 
appropriating. It  was  simply  a  separate  proceeding  against 
one  wrongdoer,  and  no  satisfaction. 

In  this  case  the  survivor  has  in  fact  never  transferred  the 
assets  to  others.  He  has  simply  shared  with  others  in  the  mis- 
appropriation of  the  firm  assets,  and  I  can  see  no  principle 
aipon  which  a  proceeding  against  one  of  the  wrongdoers  should 
'be  regarded  as  an  election  to  dismiss  the  others  from  all 
liability  arising  out  of  the  same  wrong.  Under  these  circum- 
stances the  defendant  can  obtain  no  consolation  from  the  entry 
of  that  judgment. 

Second,  The  defendant  also  objects  that  the  plaintiff's  right 
of  action  was  merged  in  the  judgment  recovered  against  the 
surviving  partner. 

Where  there  is  a  joint  indebtedness  (not  a  joint  and  several) 
a  judgment  recovered  against  one  of  two  or  more  joint  debtors 
merges  the  original  debt  in  the  higher  security  of  the  judg- 
ment, and  no  action  can  thereafter  be  maintained  against  any 
of  the  other  defendants,  even  though  no  satisfaction  is  received 
of  the  judgment  against  the  one  debtor.  {King  v,  Hoare^ 
13  M.  &  W.  494 ;  Olmstead  v.  Webster,  8  N.  Y.  413  ;  Candee 
V.  Smithy  93  id.  349,  352,  and  cases  cited ;  Mason  v.  JSldred, 
6  Wall.  231.)  But  a  judgment  against  one  wrongdoer  unsat- 
isfied is  not  a  bar  to  the  maintenance  of  an  action  against  the 
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Others.  {Livingston  v.  Bishop,  1  Johns.  290 ;  Osterhout  v. 
RohertSy  8  Cow.  43 ;  Lovejoy  v.  Murray,  3  Wall.  1,  where 
Mr.  Justice  Miller  reviews  the  cases ;  Sessions  v.  Johnson, 
95  U.  S.  347,  348.)  By  taking  judgment  against  the  survivor 
the  plaintiff  did  not  make  the  partnership  assets  the  absolute 
property  of  the  survivor  free  from  any  duty  on  his  part 
regarding  them.  Nor  did  he  thereby  vest  in  such  survivor  a 
legal  right  to  convert  those  assets  and  apply  them  to  his  own 
use,  or  to  transfer  them  to  a  mere  volunteer  free  from  kll  lia- 
bility to  the  estate  of  the  deceased  partner.  Until  the  judg- 
ment against  the  surviving  partner  was  satisfied  he  took  no 
further  or  gi'eater  right  to  the  assets  than  he  had  before.  Of 
course,  as  survivor  and  originally  he  could  sell  or  mortgage 
them  or  otherwise  dispose  of  them  for  the  purpose  of  paying 
the  debts  and  winding  up  .the  affairs  of  the  partnership  and 
making  distribution  of  the  surplus,  but  I  think  the  entry  of 
the  judgment  gave  him  no  greater  rights  over  the  assets  of 
the  partnership  than  he  had  before.  Satisfaction  of  the  judg- 
ment was  necessary  for  that  result. 

Third,  The  defendant  also  objects  that  even  if  the  parties 
were  all  wrongdoers  in  such  manner  as  to  render  them  jointly 
and  severally  liable,  then  the  judgment  against  Schamu  M. 
Moschcowitz,  one  of  the  wrongdoers,  is  a  bar  to  an  action 
against  all  of  them,  on  the  ground  that  pursuing  one  of  the 
parties  severally  is  an  election  to  sever  the  joint  liability,  and 
it  cannot  be  revived.  Counsel  cites  Sessions  v.  Johnson  (95 
U.  S.  347) ;  Daniel  on  Negotiable  Instnnts.  (sec.  1296),  and 
Story  on  Bills  (sec.  428),  as  authority  for  his  contention,  and 
he  urges  that  this  is  a  matter  which  the  party  who  has  not 
before  been  sued  can  take  advantage  of,  because  the  plaintiff 
has  elected  a  different  remedy  which  operates  as  a  general  bar 
to  the  maintenance  of  the  action. 

The  principle  claimed  is  applied  in  the  two  above-cited 
works  upon  negotiable  paper  to  contracts  of  a  joint  and  sev- 
eral nature,  while  in  the  case  of  Sessions  v.  Johnson  (supra) 
the  court,  in  deciding  another  matter,  asserts  the  principle 
that  a  party  who  sued  any  one  of  several  wrongdoers  and  had 
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judgment  could  not  afterwards  seek  his  remedy  in  a  joint  action 
against  all,  because  the  prior  judgment  against  one  was  in  con- 
templation of  law  an  election  on  his  part  to  pursue  his  several 
remedy.  Where  there  is  a  joint  and  several  contract  it  is  held 
that  the  plaintiff  may  sue  jointly  or  severally,  but  he  cannot 
do  both,  and  the  pendency  of  one  suit  may  be  pleaded  in 
abatement  of  the  other.  In  such  case  there  is,  it  is  said,  an 
election  as  to  which  character  of  the  expressed  contractual 
obligation  the  party  will  enforce.  {Ex  parte  Holandsan,  3 
P.  Wms.  405 ;  5  Eobinson's  Prac.  823.)  In  the  P.  Williams 
case  above  cited  it  is  stated  in  a  note  (page  405)  that  if 
three  are  bound  jointly  and  severally  the  obligee  can- 
not sue  two  of  tliem  jointly,  for  this  is  suing  them  neither 
jointly  nor  severally.  In  regard  to  the  liabilities  of  joint 
and  several  tort  feasors  the  law  is  not  so  clear.  I  think 
there  is  a  radical  difference  in  principle  between  a  joint  and 
several  obligation  evidenced  by  an  expressed  contract  or  aris- 
ing by  implication  from  the  facts  proved,  and  a  joint  and 
several  liability  on  the  part  of  several  tort  feasors.  A  joint 
and  several  obligation  based  on  a  note,  bond  or  other  written 
contract,  or  one  arising  out  of  an  implied  contract,  is  a  well- 
known  kind  of  obligation,  and  its  legal  meaning  has  come  to 
be  that  each  one  is  liable  to  a  separate  suit,  or  that  all  are 
liable  to  a  joint  suit,  and  in  no  other  way  can  they  be  held. 
This  is  known  as  part  of  the  obligation  they  entered  into. 
But  a  joint  and  several  liability,  a^rising  out  of  a  particular 
wrong  having  been  done  the  plaintiff  by  several  wrongdoers, 
is  not  so  precisely  limited.  Thus,  Cooley  says  that  in  such  case 
more  than  one  and  less  than  all  may  be  sued.  (Cooley  on 
Torts,  133.)  And  in  suing  less  than  all  it  is  not  an  election 
to  take  one  of  two  remedies  which  the  defendants  have  by 
their  contract  consented  to  give  the  plaintiff  his  choice  of, 
but  have  not  consented  to  give  both.  It  is  the  pursuit  of 
certain  of  the  wrongdoers  who  are  in  any  event  liable,  and  if 
unsuccessful  in  obtaining  satisfaction  the  right  remains  to 
pursue  others,  although  in  each  case  the  defendants  chosen 
may  have  been  more  than  one  and  less  than  all  the  wrong- 
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doers,  and  so  the  remedy  may  have  been  strictly  neither  joint 
nor  several,  as  that  term  is  applied  to  cases  of  joint  and 
several  contractors.  Hence,  when,  subsequent  to  the  first 
action,  the  plaintiff  commences  one  against  all  of  the  wrong- 
doers, he  has  not  lost  the  riglit  to  maintain  it  by  reason  of  an 
election  to  waive  such  a  remedy,  but  he  has  lost  it  only  as 
against  those  whom  he  lias  already  sued,  and  he  has  lost  it  in 
their  case  only  for  the  reason  that  he  has  no  right  to  vex  them 
twice  for  the  same  cause  of  action.  The  parties  who  have  not 
been  already  sued  cannot  take  advantage  of  this  ground  as  a 
defense  on  their  part.  As  to  them  the  plaintiff  has  made  no 
election  of  remedies  and  their  liability  remains  unaffected. 

I  think  the  objection  to  maintaining  the  joint  action  ought 
to  be  held  personal  to  the  one  who  has  already  been  sued  and 
against  whom  judgment  has  already  been  obtained.  His 
objection  is  pertinent,  he  ha*  once  already  been  proceeded 
against  and  judgment  has  gone  against  him,  and  he  ought  not 
to  be  again  vexed  for  the  same  cause.  I  have  found  no  case 
where  the  objection  has  been  made  and  allowed  in  favor  of  a 
defendant  who  had  not  before  been  sued.  I  see  no  reason 
why  it  should  be.  He  has  not  been  harmed  in  any  conceiv- 
able way,  nor  his  interests  or  defenses  in  the  least  degree 
jeopardized. 

In  this  case  the  trial  resulted  in  a  judgment  against  the 
defendant  McCall  only,  who  was  not  before  sued.  The  trial 
court  refused  to  give  a  further  judgment  against  the  survivor 
in  the  partnership.  It  was  in  effect  the  same  as  if  there  had 
been  a  discontinuance  as  against  that  defendant.  I  do  not 
nnderstand  the  defendant  to  question  the  proposition  that  a 
plaintiff  can  pursue  the  several  wrongdoers  separately,  although 
while  obtaining  several  judgments  he  can  have  but  one  satis- 
faction. So  here,  if  he  had  pursued  McCall  alone  subsequent 
to  the  judgment  against  the  survivor,  such  action,  so  far  as 
this  point  is  concerned,  cou^d  be  maintained.  The  course 
pursued  is  the  same  as  a  discontinuance,  and  I  think  that 
would  be,  in  effect,  the  same  as  if  the  action  had  not  been 
brought  against  the  party  in  regard  to  whom  a  discontinuance 
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was  entered.  That  McCall,  by  taking  this  property  and  apply- 
ing it,  with  the  surviving  partner,  to  his  own  uses,  with 
knowledge  of  its  character  and  without  paying  any  considera- 
tion therefor,  can  be  properly  treated  as  a  wrongdoer  and 
trustee  de  son  tortj  and  be  made  liable  in  an  equitable  action 
for  his  acts,  is,  as  it  seems  to  me,  undoubted.  (  Vyse  v.  Jfos- 
ter^  L.  R.  [8  Chy.  App.]  309,  323 ;  Floekton  v.  Bunnhvg,  note 
to  above  case,  at  page  323 ;  Perry  on  Trusts,  §  245 ;  Hooley  v. 
Cleve,  9  Abb.  K  C.  8 ;  In  re  Jordan,  2  Federal  R.  319 ;  2 
Pom.  Eq.  Jur.  1079.)  Although  the  party  sued  the  second 
time  in  this  action  did,  by  his  answer,  take  the  objection  that 
no  further  judgment  ought  to  be  entered  against  him,  yet  ba 
none  was  entered  he  has  no  further  cause  of  complaint,  and 
he  took  no  appeal  from  the  judgment  that  was  entered  herein 
against  McCall.  As  to  McCall,  we  think  the  judgment  was  a 
proper  one,  so  far  as  this  point  is  concerned. 

Fourth,  The  objection  that  plaintiff  is  only  entitled,  in  any 
event,  to  recover  the  balance  over  and  above  the  amount 
which  was  ordered  to  be  deposited  by  the  court  in  the  other 
action  to  meet  the  possible  claim  of  Herman  Moschcowitz,  and 
which  balance  is  only  about  $300,  cannot  prevail.  Herman  is  a 
party  to  this  suit,  and  it  has  been  found  that  in  no  event  is 
the  estate  of  McCall  liable  to  him  for  any  portion  of  his  claim 
against  the  old  firm,  and  Herman  has  not  appealed.  That 
amount  cannot  be  properly  deducted  from  the  amount  of 
McCall's  liability  for  the  value  of  the  share  of  the  estate  of 
the  deceased  partner  which  came  into  the  hands  of  the  firm, 
and  was  converted  to  his  use.  Each  one  of  several  wrong- 
doers is  liable  for  the  full  amount  of  the  conversion  or  mis- 
appropriation. {Atty,'Oenl.  v.  Wilson,  1  Cr.  &  Ph.  1 ;  6'M;i- 
ningham  v.  Pdl,  5  Pai.  607 ;  2  Pom.  Eq,  Jur.,  note  at  end  of 
section  1081.) 

By  this  judgment  there  is  no  danger  of  the  defendant V 
estate  being  made  liable  to  pay  a  second  time.  MeCall's 
estate  stands  in  no  position  as  surety  for  any  creditors  of  the 
original  firm.  It  is  found  that  the  estate  of  McCall  owes  a 
certain  sum  to  plaintiff  as  payment  for  one-half  the  assets  of 
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the  old  firm  for  which  the  estate  is  liable.  Whether  plaintiffy 
as  administrator,  will  have  to  pay  anything  by  way  of  satis- 
faction  of  the  debts  of  the  old  firm  will  be  known  hereafter 
when  Herman  endeavors  to  prove  his  claim.  McCaU's  estate 
has  no  interest  in  that  que^on,  nor  has  it  any  in  the  question 
whether  the  individual  creditors  of  Miss  Russell,  the  deceased 
partner,  will  be  able  to  obtain  payment  out  of  the  assets  that 
are  to  be  paid  over  under  tliis  judgment  before  a  creditor  of 
the  partnership  will  be  able  to  do  so.  These  various  creditors 
will  enforce  what  rights  they  have  without  any  aid  from 
McCall's  estate  as  a  volunteer  on  that  subject.  It  is  not  to  be 
assumed  that  any  improper  or  undue  preference  will  be 
obtained  by  any  one  after  the  McCall  estate  has  made  its  pay- 
ment to  the  plaintijBP.  A  payment  under  tliis  judgment  will 
protect  all  the  rights  of  the  estate.  And,  lastly,  there  are  no 
debts  left  excepting  the  claim  of  Herman,  which  is  disputed. 

If  this  judgment  is  paid  it  will  satisfy  tlie  judgment  against 
Schamu  M.  Moschcowitz,  obtained  by  this  plaintiff,  and  if  that 
judgment  should  be  paid,  it  will  satisfy  this  one  as  to  prin- 
cipal and  everything  but  costs.  There  is  no  difficulty  in  pro- 
viding for  bat  one  payment  and  a  satisfaction  of  both  judg- 
ments thereby. 

Fifth.  Tlie  judgment  against  the  surviving  partner  was  not 
used  as  evidence  against  the  McCall  defendant  as  to^  the 
amount  or  value  of  the  assets  converted.  The  learned  judge 
held  it  was  conclusive  against  the  plaintiff,  but  that  it  was  no 
.evidence  against  defendant  as  to  what  the  value  of  the  property 
was,  and  he  said  that  upon  the  evidence  in  the  case  outside  of 
the  judgment  he  thought  the  value  was  greater  than  had  been 
allowed  in  the  former  suit,  yet  he  lield  the  defendant  only 
Uable  for  that  amount. 

Sixth.  There  is  nothing  in  this  case  showing  any  following 
of  any  trust  funds  or  any  lien  upon  their  proceeds.  If  there- 
had  been  any  such,  it  would  in  such  an  action  have  been  to 
the  benefit  of  the  defendant  by  lessening  the  amount  of  a 
recovery  against  it  by  just  the  amount  of  the  funds  identified 
and  obtained.     But  as  to  the  $7,000  deposited  by  the  receiver 
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•of  Moscbcowitz  Brothers  in  the  trust  company,  it  appears  the 
•expenses  were  more  than  enough  to  eat  thetn  up  and  no  judg- 
ment for  their  payment  has  been  recovered. 

Seventh,  Nor  is  the  fact  that  Herman  Moschcowitz  claims 
to  be  a  creditor  of  the  old  firm  while  he  is  one  of  the  defend- 
ants charged  with  this  conversion  of  assets,  an  answer  to  the 
plaintiff's  demand.  Herman  could  not  by  his  illegal  inter- 
ference with  these  assets,  pay  his  debt,  nor  had  he  the  right 
to  take  possession  of  the  property  for  that  purpose.  When 
the  surviving  partner  violated  his  duty  and  was  one  of  the 
parties  that  converted  the  assets  of  the  partnership  to  his  own 
use,  so  that  judgment  was  recovered  against  him  for  the 
amount  of  one-half  of  the  assets  after  he  had  deposited  in  the 
tinist  company  by  the  direction  of  the  judgment  all  that  was 
necessary  to  meet  all  the  debts  of  the  firm,  his  further  rights 
AS  surviving  partner  ceased.  There  are  no  other  debts.  If, 
being  insolvent,  or  for  any  other  reason,  he  has  failed  to  make 
the  deposit  as  directed  by  the  judgment,  he  did  not  after  the 
judgment  was  entered  have  the  right  to  demand  from  defend- 
ant McCall  any  portion  of  the  inoney  which  the  latter  was 
liable  to  pay  to  plaintiff  on  account  of  liis  own  wrong  in  con- 
verting the  assets  of  the  partnership  in  connection  with  the 
surviving  partner.  The  only  debt  outstanding  is  the  Herman 
Moschcowitz  claim,  which  is  disputed  and  which  does  not 
appear  to  be  prosecuted  as  if  it  had  much  merit.  And  it 
must  be  upon  these  facts  that  the  rights  of  the  parties  are  to 
be  adjudged. 

Eighth,  The  defendant  also  contends  that  the  plaintiff's 
complaint  should  have  been  dismissed  on  the  ground  of  inex- 
cusable laches  in  bringing  the  action.  The  litigation  arising  out 
of  the  attempt  to  make  the  surviving  partner  responsible  for 
his  misconduct  was  not  concluded  until  the  entry  of  the  modi- 
fied  judgment  of  the  General  Term  late  in  the  year  1886,  and 
A  short  time  thereafter  the  plaintiff  probably  discovered  the 
ineffectual  character  of  his  attempt  at  redress  in  that  direction. 
Early  in  the  year  1888  this  action  was  commenced.  We  think 
the  record  discloses  reasonable  CAUse  for  the  delay  in  bringing 
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tliis  action,  and  tiie  plaintiff  is  not  within  the  principle  regard- 
ing stale  claims  invoked  by  defendant. 

Ninth.  We  think  the  trial  judge  committed  no  error  in 
practice  when,  under  the  circumstances,  instead  of  entering  an 
interlocutory  judgment  and  sending  it  to,a  referee  to  inquire 
whether  there  was  anything  left  of  the  $7,000  paid  by  the 
receiver  over  and  above  the  expenses  consequent  upon  its  col- 
lection, etc.,  he  took  the  evidence  upon  that  point  himself  and 
ordered  final  judgment  in  accordance  therewith  to  be  entered. 

These  are  the  principal  grounds  urged  by  respondent  for  an 
aflSrmauce  of  the  order  of  the  General  Term.  It  is  unneces- 
sary to  more  fully  mention  the  other  points,  and  it  is  enough 
to  say  we  do  not  think  them  sufficient  to  reverse  the  Special 
Term  judgment. 

We  have  given  this  case  and  the  very  able  argument  of  the 
counsel  for  the  defendant  all  the  consideration  possible,  but 
for  the  reasons  stated  we  are  unable  to  agree  with  the  conclu- 
.sion  arrived  at  by  the  General  Term.  We  think  on  the  con- 
trary the  learned  judge  at  Special  Term  arrived  at  the  correct 
result,  and,  therefore,  the  order  of  the  General  Term  must  be 
reversed  and  the  judgment  of  Special  Term  affirmed,  with 
costs  in  the  General  Term  and  in  this  court  to  the  appellant 
here. 

All  concur. 

Ordered  accordingly. 


Belle  I.  Woodrick,   Appellant,  v.  William  Woodrick,         '{ta  So 
Respondent. 

In  an  action  for  a  limited  divorce  brought  by  the  wife  on  the  ground  of 
alleged  cruel  and  inhuman  treatment,  defendant  in  his  answer  denied 
the  charges  of  the  complaint,  set  up  by  way  of  counterclaim  adultery 
on  the  part  of  plaintiff,  and  asked  a  judgment  of  absolute  divorce.  On 
the  trial  plaintiff,  before  resting,  called  the  person  with  whom,  in  the 
answer,  plaintiff  was  alleged  to  have  committed  adultery,  who  denied 
the  same.  On  cross-examination  he  was  asked  and  permitted  to  answer, 
under  objection  and  exception,  if  he  did  not,  at  a  time  and  place  speci- 
:fied,  admit  to  a  person  named  that  his  relations  with  plaintiff  were  illicit; 
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this  he  denied.  The  person  named  was  thereafter  called  as  a  witness 
by  defendant,  and  was  permitted  to  testify  that  the  alleged  co-respond- 
ent did  make  the  admission.     Held,  no  error. 

Plaintiff  set  up  in  her  complaint  that  defendant  forbade  her  from  ^'isiting 
her  parents.  Defendant  alleged  that  the  reason  plaintiff  did  not  visit 
her  mother  was  because  they  had  a  falling  out.  Defendant  was  permit- 
ted to  testify,  under  objection  and  exception,  to  certain  alleged  commu- 
nications of  plaintiff's  mother  to  him  as  to  plaintiff's  conduct  with  other 
men,  w^hich  he  testified  he  communicated  to  plaintiff.  Held,  that  the 
evidence  was  competent. 

Defendant  offered  and  was  permitted  to  give  in  evidence  certain  salacious 
verses  alleged  to  be  in  plaintiff's  handwriting,  and  to  have  been  found 
in  her  writing  desk.     Held,  no  error. 

Defendant,  a  sea  captain,  on  return  from  a  voyage,  was  met  by  a  person 
who  informed  him  of  certain  incriminating  evidence  against  his  wife. 
Defendant  was  permitted  to  testify  that  he  proceeded  at  once  to  his 
bouse  and  informed  plaintiff  of  the  incident,  and  was  permitted  to  testify 
to  the  interview  in  detail.  This  was  objected  to  as  incompetent  under 
the  provision  of  the  Code  of  Civil  Procedure  (§  831)  declaring  a  hus- 
band  or  wife  to  be  incompetent  to  testify  against  the  other  on  trial  of  nn 
action  founded  on  an  allegation  of  adultery,  except  to  prove  marriage 
or  disprove  the  allegation  of  adultery.  It  was  admitted  as  comi>etent 
evidence  on  the  issue  as  to  cruel  and  inhuman  treatment,  the  court 
stating  to  the  jury  that  it  was  not  admitted  on  the  question  of  adultery. 
Held,  no  error. 

(Argued  February  8,  1894  ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  August  20,  1892,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  verdict,  and  also 
afSrmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Patrick  Keady  for  appellant.  Plaintiff  was  entitled  to 
judgment  of  separation  on  the  evidence.  { Pollock  v.  PoUocky 
71  N.  Y.  137;  Waltermire  v.  Waltermire,  110  id.  183; 
Kelly  V.  Kelly,  L.  R.  [2  P.  &  D.]  31,  32 ;  Bihin  v.  BiMn, 
17  Abb.  Pr.  19;  WJdspel  v.  W/nspd,  4:  Barb.  217,  219; 
UKlma7i  V.  Uhlman,  17  Abb.  [K  C]  238,  254;  Kemiedy  v. 
Kennedy,  73  K  T.  369 ;  Fowler  v.  Foioler,  33  N.  Y.  S.  R. 
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746 ;  De  Meli  v.  Be  Meli,  120  N.  T.  485.)  The  evidence  is 
insnflSeient  to  support  the  finding  that  plaintiff  committed 
adultery.  There  is  no  proof  that  she  did.  {Pollock  v.  Pol- 
lock, 71  N.  Y.  173 ;  MoUer  v.  MoUer,  115  id.  466 ;  Conger 
V.  Conger,  82  id.  603 ;  BeadlesUm  v.  Beadleston,  2  N.  Y. 
Supp.  809 ;  Pfeiffer  v.  Pfeiffer,  9  id.  28 ;  Hart  v.  Hart,  2 
Edw.  Ch.  207 ;  Donndly  v.  Donnelly,  63  How.  Pr.  481 ; 
Ferguson  v.  Ferguson,  3  Sandf.  307 ;  Zorskowski  v.  Zars- 
kowski,  27  How.  Pr.  37 ;  Myers  v.  Myers,  41  Barb.  114.) 
Even  if  adultery  had  been  committed,  defendant  condoned 
the  act  by  cohabiting  with  plaintiff  up  to  July  11,  1891. 
(Code  Civ.  Pro.  §  1758;  Pitts  v.  Pitts,  52  K  Y.  593;  6 
Mass.  147.)  It  was  error  to  allow  defendant  to  testify  against 
his  wife  on  the  question  of  adultery.  (Code  Civ.  Pro.  §  831 ; 
De  Meli  v.  De  Meli,  120  N.  Y.  492 ;  Bailey  v.  BaiUy,  41 
Hun,  424;  Irsch  v.  Irsch,  12  Civ.  Pro.  Kep.  386  ;  HON.  Y. 
386 ;  Dickinson  v.  Dickinson,  63  Hun,  516.)  Plaintiff's  ex- 
ceptions were  well  taken.  (Code  Civ.  Pro.  §  831 ;  De  Meli 
V.  De  Meli,  120  N.  Y.  492;  Bailey  v.  Bailey,  41  Hun,  424.) 

Henry  A,  Montfort  for  respondent.  Eespondent  was  per- 
mitted to  give  certain  statements  in  relation  to  his  wife's 
intimacy  with  men  during  his  absence  at  sea,  made  to  him  by 
her  mother,  which  he  afterward  communicated  to  the  appellant, 
and  which  led  to  the  subsequent  estrangement  between  her  and 
her  mother.  This  was  admissible.  {Kennedy  v.  Kennedy,  73 
N.  Y.  369.)  The  respondent  was  allowed  to  show,  by  his  own 
testimony,  what  he  did  immediately  after  receiving  informar 
tion  of  plaintiff's  relations  with  Phillips.  This  was  competent 
upon  the  question  of  cruel  treatment.  {De  Meli  v.  De  Meli^ 
120  N.  Y.  485.) 

Baktlett,  J.  This  is  an  appeal  from  a  judgment  of  the 
general  term  of  the  second  department,  affirming  a  judg- 
ment in  favor  of  defendant  for  an  absolute  divorce,  and  from 
an  order  denying  motion  for  a  new  trial. 

The    plaintiff  sued    for  a  limited  divorce,  alleging  that 
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defendant  was  guilty  of  cruel  and  inhuman  treatment.  The 
defendant  denied  the  charges  of  the  complaint,  and  set  up  bj 
way  of  coimterclaim  the  adultery  of  plaintiflE  and  prayed  for 
a  judgment  of  absolute  divorce. 

The  jury  found  against  the  plaintiff  on  her  own  causQ  of 
action,  and  also  on  the  defendant's  counterclaim. 

It  is  now  insisted  on  behalf  of  plaintiff  that  she  was 
entitled  to  judgment  of  separation  on  the  evidence ;  that  the 
finding  of  the  jury  that  she  committed  adultery  is  unsup- 
ported by  evidence  ;  and  that  there  were  eiTors  of  law  on  the 
trial  that  must  lead  to  a  reversal  of  the  judgment.  In  view 
of  the  very  serious  consequences  to  the  plaintiff  following  the 
affirmance  of  the  judgment  and  the  insistence  of  her  counsel 
that  finding  her  guilty  of  adultery  was  legal  error,  we  have 
looked  into  the  facts  of  this  case  with  great  care  and  are 
unable  to  say  that  either  of  the  findings  of  the  jury  is  unsup- 
ported by  evidence.  This  case  was  properly  submitted  to  the 
jury  and  their  verdict  is  conclusive  on  the  questions  of  fact. 

Passing  to  the  alleged  errors  of  law,  we  will  consider  those 
upon  which  the  learned  counsel  for  the  appellant  principally 
relies  for  the  reversal  of  this  judgment.  At  the  trial  the 
plaintiff's  counsel  pursued  the  rather  unusual  course  before 
resting  his  case,  of  anticipating  the*  proofs  of  defendant  to 
support  the  cause  of  action  set  up  in  the  counterclaim.  The 
co-respondent  was  placed  on  the  stand  by  plaintiff  and  denied 
the  acts  of  criminal  conversation  alleged  in  defendant's 
counterclaim. 

On  cross-examination  he  was  asked  if  he  did  not,  on  a  cer- 
tahi  occasion,  admit  to  Robert  Phillips  that  his  relations  with 
the  plaintiff  were  illicit.  The  witness  was  allowed  to  answer 
against  the  objection  of  plaintiff.  The  question  was  com- 
petent as  laying  tlie  foundation  for  the  collateral  impeach- 
ment of  the  witness.  The  defendant  subsequently  put 
Robert  Phillips  on  tlie  stand,  to  whom  this  admisoion  was 
alleged  to  have  been  made,  and  he  testified  it  was  made. 

The  plaintiff  set  up  in  the  complaint  that  defendant  pro- 
hibited her  from  visiting  her  parents  and  from  going  into 
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society  even  among  her  neighbors.  The  defendant  alleged 
that  the  reason  the  plaintiff  did  not  visit  her  mother  was  they 
had  a  falling  out  between  themselves.  The  defendant  was 
allowed  to  testify,  the  plaintiff  objecting,  to  certain  alleged 
communications  of  plaintiff's  mother  to  him  concerning  the 
conduct  of  plaintiff  with  other  men  which  defendant  com- 
municated to  plaintiff.  Tliis  was  competent  evidence  as  show- 
ing great  provocation  for  the  use  of  violent  language  by 
defendant  addressed  to  his  wife ;  it  also  tended  to  disprove 
the  charge  that  defendant  had  separated  the  mother  from  her 
daughter.  It  is  true  the  mother  denied,  on  the  stand,  the 
conversation  testified  to  by  defendant,  but  all  this  evidence 
was  clearly  competent  and  was  properly  submitted  to  the  jury 
on  the  issue  of  cruel  and  inhuman  treatment.  {Kennedy  v. 
Kennedy,  73  N.^Y.  369.) 

The  next  exception  refers  to  the  admission  in  evidence 
of  defendant's  exhibit  Ko.  2,  being  certain  salacious  verses^ 
alleged  to  have  been  in  the  liandwriting  of  plaintiff  and  found 
in  her  private  writing  desk  by  defendant.  We  think  this 
exhibit  was  properly  admitted,  and  that  the  evidence  as  to  it& 
discovery,  and  as  to  its  being  in  plaintiff's  handwriting,  was 
sufficient  to  go  to  the  jury. 

The  next  exception  was  strenuously  nrged  upon  our  atten- 
tion on  the  argument.  The  defendant,  a  sea  captain,  on 
returning  from  a  voyage,  was  met  on  board  his  vessel  at  the 
wharf  by  Robert  Phillips,  a  cousin  of  the  co-respondent,  and 
informed  of  certain  incriminating  evidence  against  his  wife» 
Defendant  was  allowed,  notwithstanding  plaintiff's  objection^ 
to  testify  that  he  proceeded  at  once  to  his  house  and  informed 
his  wife  of  the  incident ;  he  was  permitted  to  state  to  the 
jury  the  interview  in  detail.  The  plaintiff's  counsel  insists 
this  evidence  was  received  in  violation  of  section  831  of  the 
Code  of  Civil  Procedure,  which  provides  that  a  husband  or  a 
wife  is  not  competent  to  testify  against  the  other  upon  the 
trial  of  an  action  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage  or  disprove  the  allegation  of 
adultery. 
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We  think  this  evidence  was  competent  on  tlie  issue  of  cruel 
and  inhuman  treatment,  and  the  trial  judge  properly  admitted 
it,  stating  as  he  did  to  the  jury  that  it  was  not  admitted  as 
bearing  on  the  question  of  adultery.  It  is  urged  that  this 
testimony  was  calculated  to  greatly  prejudice  the  plaintiff  in 
the  minds  of  the  jury.  Where  the  issues  in  a  case  like  the 
one  at  bar  are  tried  together,  this  difficulty  seems  to  be  inher- 
ent. Testimony  competent  on  either  issue  must  be  admitted. 
(De  Meli  v.  De  Meli,  120  IS^.  Y.  485.)  A  separate  trial  of 
the  issues  would  enable  parties  to  limit  evidence  to  its  legiti- 
mate scope.  A  further  answer  to  the  exception  under  con- 
sideration is  that  plaintiff  was  not  prejudiced  by  this  evidence, 
as  defendant  subsequently  put  Kobert  Phillips  on  the  stand, 
and  he  swore  to  the  incriminating  facts  communicated  to  the 
defendant  on  his  ship,  the  plaintiff's  counsel  withdrawing  his 
objection  to  the  testimony. 

The  plaintiff  excepts  to  the  finding  of  the  jury  that  defend- 
ant had  not  condoned  plaintiff's  offense.  There  was  sufficient 
evidence  to  submit  to  the  jury  on  this  point,  and  their  answer 
to  this  question  is  conclusive.  We  have  examined  the  other 
exceptions  in  the  record,  and  are  of  opinion  that  none  of  them 
is  tenable. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  and  order  affirmed. 


John  Mabonby  et  al.,  Appellants,  -y.  Margaret  Boyle  et  al., 
Impleaded,  etc..  Respondents. 

K  grantor  of  land  does  not  waive  his  equitable  lien  for  unpaid  pur- 
chase money  by  taking  the  promissory  note  of  the  grantee  therefor, 
although  in  taking  it  he  relies  upon  the  solvency  and  financial  ability  of 
the  grantee  to  pay  the  note,  and  does  not  have  in  contemplation  the 
enforcement  of  the  lien;  he  retains  it,  unless  he  expressly  and  consciously 
relinquishes  it. 

The  lien  is  valid  against  one  who  takes  a  conveyance  from  the  grantee 
with  knowledge  of  the  existence  of  the  claim  for  the  unpaid  purchase 
money. 
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This  equitable  Hen,  however,  will  not  prevail  against  one  without  notice 
thereof,  who  takes  an  incumbrance  on  the  land,  an  interest  therein  or  a 
conveyance  thereof,  in  good  faith  and  for  a  valuable  consideration. 

A  purchaser  on  sale  of  land  on  execution,  having  paid  the  purchase  price, 
and  received  the  sherifiTs  certificate  of  sale,  after  obtaining  the  sherifTs 
deed  is  in  the  same  position  as  if  the  deed  had  been  executed  by  the  judg- 
ment debtor  when  the  judgment  was  docketed,  and  while  holding  the 
certificate  he  is  to  be  regarded  the  same  as  if  the  debtor  had  at  the  time 
of  docketing  the  judgment  executed  a  contract  of  sale  and  received  the 
full  purchase  price. 

Such  a  purchaser,  therefore,  is  entitled  to  protection  against  an  outstand- 
ing and  unknown  lien  for  purchase  money  in  favor  of  a  former  grantor. 

AVhere,  therefore,  in  an  action  by  a  grantor  to  enforce  a  lien  for  unpaid 
purchase  money,  it  appeared  that  defendant  D.  purchased  the  land  on 
sale  under  an  execution  against  one  who  at  the  time  of  the  rendition  of 
the  judgments  held  the  title  under  a  deed  from  plaintiffs'  grantee;  that 
D.  purchased  in  good  faith  without  notice  of  plaintiffs'  lien,  and  paid 
the  purchase  price  in  full;  that  at  the  time  of  the  commencement  of  the 
action  he  held  the  sheriff's  certificate  of  sale,  hdd,  that  the  lien  was  not 
enforcible;  also,  that  the  rights  of  D.  were  not  affected  by  the  fact  that 
the  purchase  price  paid  by  him  was  small. 

(Argued  February  9,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered 
upon  an  order  made  January  22, 1892,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  dismissing  the  complaint. 

This  action  was  brought  to  enforce  tlie  equitable  lien  of  the 
plaintiffs  for  the  purchase  money  of  land  conveyed  by  them 
to  the  defendant  Margaret  Boyle. 

The  facts  found  at  the  Special  Term  are  substantially  as 
follows:  That  on  the  20th  day  of  August,  1887,  the  plaintiffs 
were  the  owners  of  the  land  described  in  the  complaint,  and 
on  that  day  for  a  valuable  consideration  they  sold  and  con- 
veyed the  land  to  the  defendant  Margaret  Boyle,  who  then 
paid  to  them  $500  of  the  purchase  money,  and  gave  to  the 
plaintiff  John  Maroney  her  individual  promissory  note  to 
secure  the  payment  of  the  sum  of  $2,000,  the  balance  of  the 
purchase  money ;  that  at  the  same  time  the  plaintiffs  waived 
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whatever  equitable  lien  they  liad  upon  the  land  for  purchase 
money  ;  that  Margaret  Boyle  was  financially  solvent  and  the 
estate  of  Peter  Boyle,  deceased,  the  husband  of  Margaret 
Boyle,  was  also  solvent,  and  the  plaintiffs  in  making  the  deed 
and  accepting  the  note  relied  upon  the  individual  responsi- 
bility of  Margaret  Boyle  ;  that  immediately  after  the  delivery 
of  the  deed  and  note  Margaret  Boyle  entered  into  possession 
of  the  land,  and  on  or  about  the  18th  day  of  September,  1887, 
she,  for  the  consideration  of  $2,000,  executed  to  the  defendant 
Edward  D.  Boyle  a  deed  conveying  the  land  to  him ;  that 
immediately  thereafter  Edward  entered  into  the  possession  of 
the  land,  and  has  ever  since  remained  in  the  possession  thereof ; 
that  in  the  months  of  March  and  April,  1888,  he  paid  to  the 
plaintiffs  $500  in  money  to  apply  both  on  the  purchase  money 
of  the  land  due  from  him  to  Margaret  Boyle,  and  upon  the 
purchase  money  thereof  due  from  her  to  the  plaintiffs,  and 
about  the  same  time  he  fully  paid  to  her,  out  of  his  distributive 
share  of  his  father's  estate,  the  balance  of  the  purchase  money ; 
that  in  purchasing  the  land  and  paying  for  the  same  Edward 
relied  upon  the  belief  and  fact  tiiat  the  plaintiffs  had  waived 
their  equitable  lien  thereon  for  purcliase  money ;  that  at  the 
time  of  his  purchase  Edward  was  financially  solvent,  but 
about  the  month  of  October,  1888,  he  became  insolvent ;  that  hy 
reason  of  indorsing  the  notes  of  Edward  his  mother  also  became 
insolvent  and  unable  to  pay  the  note  held  by  John  Maroncy ; 
that  during  the  months  of  October,  November  and  December, 
1888,  and  January  and  February,  1889,  ten  judgments  were 
recovered  against  Edward  D.  Boyle  and  docketed  in  the  oflice 
of  the  clerk  of  the  county  of  Cattaraugus,  and  became  liens 
upon  his  real  property  situated  in  Cattaraugus  county,  which 
judgments  amounted  in  all  to  upwards  of  $3,000  ;  that  about 
the  months  of  Ai)ril  and  May,  1889,  and  before  the  commence- 
ment of  this  action,  the  defendant  Frank  W.  Davis  purchased 
the  several  judgments  from  the  plaintiffs  in  and  owners  thereof, 
and  paid  to  them  the  full  amounts  thereof  in  money,  and 
received  from  them  written  assignments  thereof,  whereby  he 
became  and  still  is  the  owner  of  the  same,  except  judgments  so 
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recovered  by  one  Barry,  by  the  First  National  Bank  of  Sala- 
manca and  by  two  other  persons ;  that  Barry  refused  to  sell 
his  judgment  to  Davis  and  caused  an  execution  thereon  to  be 
issued  to  the  sheriff  by  virtue  of  which,  after  due  notice  of  sale, 
he,  on  the  20th  day  of  April,  1 889,  sold  the  land  at  public  auction 
to  Davis  for  the  sum  of  $86.12,  and  thereupon  executed  to  him 
his  written  certificate  of  sale  in  the  form  required  by  law,  and 
Davis  immediately  paid  the  purchase  price ;  that  Davis  never 
had  any  notice  until  after  he  had  purchased  the  judgments  and 
received  the  sheriffs  certificate  of  sale  and  had  fully  paid  for 
the  same,  that  the  plaintiffs  ever  had  any  lien  upon  or  interest 
in  the  land  since  they  conveyed  the  same  to  Margaret  Boyle ; 
that  the  First  National  Bank  of  Salamanca  caused  executions 
upon  its  two  judgments  to  be  duly  issued  to  the  sheriff,  who, 
by  virtue  thereof,  and  pursuant  to  due  notice  of  sale,  did,  on 
the  27th  day  of  May,  1889,  sell  the  land  to  the  defendant 
Charles  I.  Baker,  at  public  auction,  for  the  sum  of  $950, 
which  Baker  then  paid  to  him,  and  thereupon  the  sheriff 
executed  and  delivered  to  him  his  certificate  of  sale  thereof  in 
the  form  required  by  law ;  that  Baker  never  had  any  notice 
until  after  he  had  purchased  the  land,  paid  the  $950  and 
received  the  certificate,  that  the  plaintiffs,  or  either  of  them,  ever; . 
had  any  lien  upon  or  interest  in  the  land ;  that  at  the  time  the* 
plaintiffs  sold  and  conveyed  the  land  to  Margaret  Boyle,  and 
received  her  note,  they  believed  and  relied  upon  the  then  sup- 
posed fact  that  the  note  was,  in  effect,  the  note  of  Margaret 
Boyle,  in  her  capacity  of  administratrix  of  the  estate  of  Peter 
Boyle,  effectual  to  bind  that  estate  for  its  payment,  and  not 
her  individual  obligation. 

And  the  court  dismissed  the  complaint  as  to  the  defendants 
Margaret  Boyle,  Baker  and  Davis,  who  alone  appear  to  have 
defended  the  action,  and  ordered  judgment  to  that  effect. 
The  plaintiffs  appealed  to  the  General  Term  and  then  to  this 
court. 

C.  S.  Gary  for  appellants.     Ample  foundation  for  a  vendor's 
equitable  lien  is  established  by  the  undisputed  evidence.     (2 
SicKELs— Vol.  XCVI.        59 
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Story's  Eq.  Juris.  §§  1217,  1218,  1219;  1  id.  §§  788,  789; 
Garson  v.  Green^  1  Johns.  Ch.  308 ;  Ohampion  v.  Brown,  6 
id.  398 ;  S/drlef/  v.  Shirley,  2  Edw.  Ch.  505.)  There  was  no 
waiver.  (2  Story's  Eq.  Juris.  §  1226;  HaUock  v.  Smith,  3 
Barb.  267.)  This  lien  prevails  against  the  assignee  of  the 
vendee  and  against  the  judgment  creditor.  {Duaenhury  v. 
Ilurlhut,  59  N.  Y.  611 :  Seyinour  v.  McKinstry,  106  id.  230 ; 
Story's  Eq.  Juris.  §  1228;  Li  re  Ilowe,  1  Paige  Ch.  124; 
Ai'nold  V.  Patrick,  6  id.  310  ;  Lamberton  v.  Vorheea,  16  Hun, 
336;  2  Pom.  Eq.  Juris.  177.)  There  was  sufficient  notice  to 
Baker  &  Davis.     (Story's  Eq.  Juris.  §§  400,  408.) 

E,  D.  N^orthrup  for  respondents.  Only  one  exception  was 
taken  in  the  case,  and  that,  if  error  at  all,  was  a  harmless  one. 
It  would  not  even  in  an  action  at  law  be  any  grounds  for  the 
revei'sal  of  a  judgment.  The  witness  Edward  D.  Boyle  had 
just  testified  without  objection  that  he  had  purchased  the 
premises  for  $2,000,  and  was  allowed  to  further  testify  that 
the  premises  were  then  worth  about  that  sum.  {People  v. 
G(ynzales,  35  N.  Y.  49  ;  Forest  v.  Forest,  25  id.  510 ;  Kelsey 
V.  Cooley,  UN.  Y.  Supp.  746 ;  McSorley  v.  Ilxighes,  12  id. 
179 ;  Tmjlor  v.  Taylor,  13  id.  56 ;  Hardy  v.  N,  T.  C,  cfe  IL 
Ji,  R.  R,  Co.,  12  id.  55 ;  RockweU  v.  Ilursi,  13  id.  291 ; 
Doyle  V.  Beaupre,  17  id.  287,  288.)  Plaintiffs,  by  numerous 
acts,  impliedly  and  also  expressly  waived  their  lien.  {Fish  v. 
Iloioland,  1  Paige,  20 ;  Brown  v.  Gillman,  4  Wheat.  255 ; 
Bailey  v.  Greenhaf,  7  id.  46;  Mackreth  v.  Symmons,  15 
Ves.  329 ;  White  v.  Williams,  1  Paige,  502  ;  Miles  v.  D.  F 
Co.y  125  N.  Y.  294.)  But  large  equitable  rights  of  subsequent 
hma  jUle  purchasers  have  also  intervened.  The  defendant 
Frank  W.  Davis,  subsequently  to  the  plaintiffs'  sale  of  the 
property,  purchased  the  land  at  sheriffs  sale  in  good  faith 
and  without  notice  that  they  claimed  any  lien  upon  it, 
and  in  connection  therewith  purchased  judgments  that  are 
liens  thereon,  in  all  paying  about  $1,200.  His  equity 
deserves  the  highest  consideration  in  this  court,  and  his 
purchase  should  be  held   superior  in  right  to  the  assumed 
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lien  of  the  plaintiffs.  {Burlingaine  v.  Rohhins^  21  Barb.  327 ; 
Clark  V.  McNeal,  114  N.  Y.  287,  295;  JackmnW  Dubois, 
4  Johns.  216  ;  Jdckson  v.  Chamherlain,  8  Wend.  620 ;  Hetzel 
V.  Barler,  69  N.  Y.  10;  Wood  v.  Chapin,  13  id.  509.) 
"While  defendant  Frank  W.  Davis  holds  priority  of  lien  by 
virtue  of  his  said  purchase  at  the  sheriff's  sale,  it  also  seems 
plainly  to  appear  that  the  said  judgments  which  he  purchased 
have,  in  his  hands,  priority  over  any  claim  of  the  plaintiffs. 
{Sprinff  V.  Short,  90  N.  Y.  542, 543 ;  Flsk  v.  Potter,  2  Keyes, 
64 ;  Hulett  v.  Whipple,  58  Barb.  224 ;  Bailey  v.  Greerdeaf, 
7  Wheat.  46.) 

Earl,  J.  When  Edward  D.  Boyle  took  his  deed  he  had 
notice  of  the  plaintiffs'  claim  for  unpaid  purchase  money,  and, 
therefore,  he  did  not  acquire  a  better  position  than  his  grantor 
had.  We  think  there  can  be  no  doubt  that,  as  against  him  and 
his  grantor,  the  plaintiffs  had  and  retained  their  equitable  lien. 
They  took  the  promissory  note  of  their  grantee  for  the  bal- 
ance of  the  purchase  money.  It  was  not  taken  as  payment, 
but  simply  as  evidence  of  the  amount  due  and  the  time  and 
mode  of  payment.  It  has  been  many  times  held  that  the 
grantor  does  not  waive  his  equitable  lien  for  the  purchase 
money  by  simply  taking  the  individual  note,  bond  or  covenant 
of  the  grantee.  He  may  rely  in  taking  such  an  individual 
obligation  upon  the  solvency  and  financial  ability  of  the 
grantee,  and  he  may  not  know  that  he  has  any  lien  upon  the 
land,  or  actually  rely  upon  any  lien,  and  he  may  not  have  in 
contemplation  the  enforcement  of  the  lien  at  any  time,  and 
yet,  unless  in  sucli  a  case  he  expressly  and  consciously  waives 
his  hen,  he  retains  it.  If,  however,  he  takes  any  security  for 
the  purchase  money,  as  a  mortgage  upon  the  same  or  other 
property,  or  the  note  or  other  obligation  of  a  third  party,  he 
will  be  held  to  have  waived  his  purchase-money  lien,  unless 
he  has  in  some  way  expressly  retained  it.  (2  Story's  Eq.  Jur. 
§§  1217,  et  seq, ;  4  Kent's  Com.  152 ;  3  Pomeroy's  Eq.  Jur. 
§§  1249,  et  seq. ;  Mackreih  v.  Si/minoiia,  15  Ves.  329 ;  Bailey 
V.  G^r^^/^V//*,  7  Wheat.  40;  GftrHou  v.   Green,  1  John.  Ch. 
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308 ;  Champion  v.  Brown^  6  id.  398 ;  Shirley  v.  Sugar 
Refinery,  2  Ed.  Ch.  505;  HuUtt  v.  Whipple,  58  Barb.  224; 
Hallock  V.  Smith,  3  id.  267;  Vail  v.  Foster,  4  N.  Y.  312; 
Seymour  v.  McKinatry,  106  id.  230.) 

"We  find  in  this  record  no  evidence  whatever  sufficient  in 
law  to  show  a  waiver  of  tlieir  lien  by  the  plaintiffs.  It  is  quite 
true  that  they  relied  upon  the  personal  responsibility  of  their 
grantee.  That  is  always  so  when  the  grantor  takes  the  mere 
personal  obligation  of  the  grantee  for  the  purchase  money  of 
land  sold,  and  yet  it  has  never  been  held  that  the  personal 
obligation  of  the  grantee  thus  taken  deprives  the  grantor  of 
his  lien. 

The  counsel  for  the  respondents  makes  much  of  the  fact 
that  the  note  was  signed  by  Mrs.  Boyle,  attaching  to  her  name 
"  administratrix  to  the  estate  of  Peter  Boyle,  deceased."  The 
deed  ran  to  her  by  the  same  description,  and  she  deeded  to- 
her  son  by  the  same  description.  She,  nevertheless,  whatever 
may  have  been  supposed  at  the  time,  took  the  deed  in  her 
own  right,  and  the  note  was  her  personal  obligation,  and  all 
the  plaintiflfs  got,  or  intended  to  get,  was  the  obligation  of  the 
real  grantee. 

We,  therefore,  think  the  learned  trial  judge  erred  in  his 
finding  of  fact  that  the  plaintiffs  had,  either  as  to  Margaret 
Boyle  or  her  son,  waived  their  lien  for  the  purchase  money 
by  anything  which  took  place  at  the  time  of  their  conveyance 
of  the  land.  But  this  error  was  harmless,  as  the  defendant 
Davis  purchased  the  land  under  such  circumstances  that  he 
has  protection  against  the  lien.  He  purchased  the  land  at  the 
sheriff's  sale  without  any  notice  of  the  plaintiffs'  lien,  and  he 
paid  to  the  sheriff  the  amount  of  his  bid  in  money.  He  took 
the  sheriff's  certificate  of  sale,  and  since  the  trial  of  this  action 
he  has  received  the  sheriff's  deed,  as  we  are  now  informed  by 
the  production  thereof  upon  the  argument  here.  We  will, 
however,  ignore  the  deed,  and  treat  the  case  as  if  Davis  held 
only  the  certificate. 

The  examination  of  many  authorities  shows  that  the  vend* 
or's  lien  is  not  now  a  favorite  with  courts  of  equity,  and  that 


1894.]  Maroney  et  al.  v.  Boylk  et  al.  469 

N.  Y.  Hep.]  opinion  of  the  Court,  per  £art.,  J. 

it  has  many  times  been  enforced  with  reluctance  and  misgiv- 
ings. Equity  judges  have  found  it  difficult  to  find  any  justifi- 
a])le  basis  for  it  to  rest  on,  and  they  have  differed  as  to  the 
grounds  and  reasons  for  its  introduction  into  the  equity  juris- 
prudence of  England  and  of  this  country.  It  has  been 
repudiated  in  some  of  the  states  by  the  courts,  and  in  others, 
it  has  been  abrogated  by  legislative  enactments.  It  is  against 
the  general  policy  of  our  law,  which  looks  with  disfavor  upon 
secret  interests  in  real  estate,  and  requires  genemlly  that  titles 
to  real  estate  "shall  be  created  by  some  writings  which  shall  be 
spread  upon  the  public  records  for  the  protection  of  those 
who  might  trust  to  titles  apparently  sound  but  afllicted  with 
secret  infirmities.  It  generally  gives  way  to  a  legal  interest 
or  to  a  superior  equity,  and  as  it  is  a  matter  of  purely  equi- 
table cognizance  it  should  never  l)e  enforced  when  it  would  be 
inequitable  to  do  so.  Hence,  it  is  never  allowed  to  prevail 
against  one  who  takes  an  incumbrance  upon  the  land,  or  an 
interest  therein,  or  a  conveyance  thereof,  in  good  faith  without 
notice  of  the  lien  and  for  a  valuable  consideration  parted  witli 
before  such  notice. 

Now,  what  is  the  status  of  Davis  holding  the  sheriff's  certifi- 
cate of  sale?  Why  should  he  not  be  protected?  Such  a 
purchaser,  after  he  obtains  the  sheriff's  deed,  is  in  tlie  same 
position  as  he  would  have  been  if  the  deed  had  been  executed 
by  the  judgment  debtor  at  the  time  the  judgment  was  dock- 
eted. In  Iletzel  v.  Barber  (69  X.  Y.  1)  we  said  :  *'  A  sheriff's 
deed,  given  in  pursuance  of  a  judgment  and  a  sale  upon  exe- 
cution, is  treated  as  if  given  by  the  judgment  debtor  himself. 
It  conveys  precisely  what  he  could  have  conveyed  when  the 
judgment  was  docketed.  The  sheriff,  by  authority  of  law, 
takes  his  property  and  conveys  it  to  satisfy  his  debt,  and  the 
transfer  is  the  same  as  if  the  sheriff  had  in  fact  acted  as  the 
authorized  attorney  of  the  debtor.  The  grantee  in  such  cases 
holds  not  under  the  sheriff,  but  under  the  debtor,  and  the  deed, 
when  recorded,  is  protected  by  and  has  the  benefit  of  the 
Recording  Act."  (See,  also.  Freeman  on  Judgments,  §§  866, 
866a.)     Therefore,  if  Davis  had  taken  the  sheriff's  deed 
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before  tlie  trial  of  this  action,  he  would  have  had  the  same 
protection  against  the  plaintilFs  lien  as  he  would  have  had  if 
he  had  in  good  faith  and  for  money  paid  taken  a  deed  from 
Mrs.  Boyle  or  her  son.  But  the  mere  fact  that  he  did  not 
then  have  the  deed  can  make  no  difference.  The  sheriff's  cer- 
tificate must  be  regarded  the  same  as  if  at  the  time  of  docket- 
ing the  judgment  the  debtor  had  executed  a  contract  of  sale 
embodying  the  same  terms,  and  had  received  the  full  purcliase 
\  price.  The  debtor  would  in  that  event  have'  held  tlie  legal 
y  title  of  the  land  as  trustee  for  the  purchaser.  The  title  of  the 
purchaser  would  have  been  contingent  and  conditional  on 
account  of  the  right  of  redemption  existing  in  the  debtor  and 
his  creditors.  But,  nevertheless,  he  would  have  become  the 
purchaser  of  just  such  a  right  and  interest  as  he  bargained  for 
and  paid  to  obtain,  and  he  would  have  had  protection  against 
any  outstanding  secret  and  unknown  lien  for  the  purchase 
price.  We  think  it  is,  therefore,  clear  that  by  his  purchase  of 
the  land  at  the  sheriff's  sale,  and  full  payment  of  the  purchase 
price,  Davis  obtained  protection  against  the  plaintiff's  lien. 

"We  cannot  hold  that,  as  matter  of  law,  there  was  anything 
to  give  Davis  constructive  notice  of  plaintiffs'  lien.  .  The 
form  of  the  deeds  to  Mrs.  Boyle  and  to  her  son,  and  the  fact 
that  the  deed  to  the  son  was  not  recorded,  are  of  no  signifi- 
cance upon  the  question  of  notice.  They  do  not  suggest  the 
non-payment  of  tlie  purchase  price  to  the  plaintiffs,  or  the 
existence  of  their  lien.  The  rights  of  Davis  are  not  affected 
by  the  small  amount  of  the  purchase  price.  There  was  one 
judgment  anterior  to  that  under  which  he  purchased,  and  he 
held  several  junior  judgments,  and  the  whole  situation  must 
be  taken  into  account  in  considering  the  price  paid.  It  is  a 
significant  fact  that  the  interest  he  purchased  was  not  con- 
sidered suflSciently  valuable  to  induce  any  one  to  redeem  from 
him.  .  Even  if  he  made  a  good  bargain  he  was  entitled  to  the 
benefit  of  it. 

The  equities  of  the  plaintiffs  are  not  enlarged  because 
Davis  made  the  purchase,  expecting  thereby  in  some  way  to 
benefit  or  protect  the  family  of  Peter  Boyle  deceased.     His 
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positron  and  rights  would  be  the  same  if  he  only  held  the  land 
as  security. 

To  the  suggestion  made  by  the  learned  counsel  for  the 
plaintiffs  that  they  could  in  some  way  be  subrogated  to  the 
rights  of  Davis  by  payment  to  him  of  the  amount  paid  by 
him,  or  have  the  right  by  the  judgment  in  this  action  to 
redeem  from  him,  or  that  he  should  be  turned  over  to  other 
property  of  the  judgment  debtor  for  his  reimbursement,  the 
plain  answer  is  that  the  complaint  was  not  framed  for  such 
relief,  the  action  was  not. tried  with  the  view  to  such  relief, 
and  there  are  no  findings  or  exceptions  which  present  the 
matter  for  our  consideration. 

The  defendant  Baker  appears  to  have  the  same  defense  to 
the  action  which  Davis  has.  But  we  have  paid  no  attention 
to  him  as  his  answer  to  the  complaint  does  not  appear  in  the 
record ;  he  was  not  made  a  respondent  upon  this  appeal  and  no 
one  appeared  for  him  upon  the  argument  before  us. 

Our  conclusion,  therefore,  is  that  the  judgment,  should  be 
aflBlrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  Edison  Electric  iLLUMiNATiNa 
Company  of  New  York,  Appellant,  v.  Edward  Wemple, 
Comptroller,  etc.,  Respondent. 

Under  the  provisions  of  the  Corporation  Tax  Act  (Chap.  642,  Laws  of 
1880),  added  by  the  amendment  of  1889  (Chap.  463,  Laws  of  1889),  giv- 
ing to  the  stat«  comptroller  power  to  revise  and  adjust  any  account 
theretofore  settled  against  a  corporation  for  taxes  arising  under 
the  act,  and  authorizing  a  review  by  certiorari  of  the  action  of  the 
comptroller,  relief  may  be  given  as  provided  where  a  tax  has  been 
imposed  upon  and  paid  by  a  corporation  which  was  exempt  from  any 
taxation  under  the  act. 

The  fact  that  the  payment  was  not  made  under  coercion  does  not  deprive 
the  corporation  of  the  relief  so  granted. 

"Where  a  corporation  made  a  report  to  the  comptroller  stating  facts  from 
which  the  amount  of  the  illegal  tax  was  ascertained  and  imposed,  Iield, 
that  this  did  not  amount  to  a  stipulation  by  virtue  of  which  such  tax 
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was  paid  within  the  meaning  of  the  section  (§  2)  exempting  such  a  case 
from  the  application  of  said  proYisions. 

(Argued  February  26,  1894 ;  decided  March  6,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  14, 
1898,  which  aflSrmed  the  decision  of  the  comptroller  of  the 
state  and  dismissed  a  writ  of  certiorari  to  review  a  determina- 
tion made  by  him  denying  an  application  by  the  relator  for 
the  revision  and  re-settlement  of  a  tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eugene  II.  Lewis  for  appellant.  During  the  years  1886, 
1887  and  1888  the  relator  was  engaged  in  business  as  a  manu- 
facturing company  within  the  state,  and,  as  such,  was  exempt 
from  the  payment  of  taxes  for  said  years.  (129  N".  Y.  543, 
664.)  Manufacturing  companies  were  expressly  exempted 
from  the  tax ;  in  such  case  the  tax  is  recoverable  without 
specially  provided  remedies.  {People  ex  rel.  v.  Wemple^  129 
X.  Y.  664;  T.  B.  L  W.  Co.  v.  City  of  New  OrUam,  44  La. 
Ann.  554.)  The  statute  provides  a  remedy  for  re-settling  an 
account  for  taxes  under  the  act  of  1880,  where  the  same  has 
been  illegally  paid  or  so  made  as  to  include  taxes  which  could 
not  have  been  lawfully  demanded,  and  it  is  that  remedy  which 
the  relator  now  asks  to  have  applied.  (Laws  of  1889,  chap. 
46,  §§  1,  19,  20;  People  ex  rel.  v.  Wemple,  133  K  Y.  617; 
Cooley  on  Taxn.  806  ;  People  ex  rel.  v.  Otsego  County,  51  X. 
Y.  401 ;  Dickey  \.  County  of  Polk,  58  Iowa,  287 ;  Code  Civ. 
Pro.  §  870;  Richards  v.  Wapello  County,  48  Iowa,  507; 
Laws  of  1880,  chap.  542,  §  19.) 

T.  E.  Hancock,  Attorney-General,  for  respondent  The 
determination  of  the  comptroller  in  declining  to  set  aside  the 
tax  assessed  upon  the  relator  was  justified.  {People  ex  rel.  v. 
Wt-tnple,  129  X.  Y.  664;  Laws  of  1889,  chap.  463,  §  3; 
Diifenthaler  v.  Mayof\  etc.,  Ill  K  Y.  338;  Cooley  on  Taxn. 
567;  J.  <&  B.  R.  Co.  v.  City  of  Brooklyn,  123  N.  Y.  380; 
Redmond  v.  Mayor,  etc.,  125  id.  632 ;  Dillon  on  Mun.  Corp. 
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§  940;  Pe7/8er  v.  Mayo?*,  etc.,  70  N.  Y.  497;  Phelps  v. 
May(yi\  etc,,  112  id.  222 ;  Brisbane  v.  Dacres,  5  Taunt.  143 ; 
Silliman  v.  Wing,  7  Hill,  159 ;  Preston  r.  Boston,  12  Pick. 
14.)  The  statute,  as  amended  in  1889,  does  not  change  the 
rale  contended  for.     (Code  Civ.  Pro.  §  2140.) 

Peckham,  J.  The  relator  was  organized  under  the  general 
law  of  1848  (and  the  various  acts  amending  the  same)  provid- 
ing for  the  formation  of  gas  light  companies  (Chap.  37  of  the 
Laws  of  1848). 

Pursuant  to  the  provisions  of  the  law  providing  for  the 
taxation  of  certain  corporations,  the  relator  annually  before 
Nov.  15,  in  each  of  the  yeara  1886,  1887  and  1888,  made  a 
report  to  the  comptroller,  for  the  purpose  of  enabling  that 
officer  to  make  a  valuation  of  the  capital  stock  of  the  relator, 
and  thus  to  ascertain  the  amount  of  the  tax  which  the  com- 
pany was  supposed  to  be  liable  to  pay.  The  comptroller  did 
make  this  valuatiofa,  and  he  ascertained  therefrom  the  amount 
of  the  tax  upon  the  relator  for  each  of  above-mentioned 
years,  and  notice  of  the  amount  thus  lixed  each  year  was  sent 
by  the  comptroller  to  the  relator,  and  the  relator  then  paid 
the  amount  so  fixed  each  year  into  the  state  treasury,  without 
objection  or  protest.  Subsequently  the  relator  made  applica- 
tion to  the  comptroller  for  a  revision  and  re-adjustment  of 
these  accounts,  which  application  was  denied  in  November, 
1890.  The  relator,  considering  the  action  of  the  comptroller 
to  be  erroneous,  and  believing  that  it  was  itself  exempt  from 
taxation  for  those  years  under  the  State  Corporation  Tax  Act, 
because  it  was  a  manufacturing  corporation,  sued  out  a  writ  of 
certiorari  to  review  the  action  of  the  comptroller  in  refusing  to 
re-adjust  the  accounts  mentioned.  The  General  Term  upon 
the  return  of  the  writ  held  that  the  payments  of  the  relator  were 
voluntary  payments,  and  that,  therefore,  the  relator  had  no 
remedy  under  the  statute,  and  dismissed  the  writ  with  costs. 
The  statute  under  which  the  relator  has  proceeded  is  chapter 
463  of  the  Laws  of  1889,  which  amends  the  Corporation  Act  of 
SlOKELS — YoL.  XCYI.  60 
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1880,  as  amended  in  1881,  by  adding  sections  19  and  20  to  the 
act. 

The  amendments  of  1889  are  as  follows : 

"  Sec.  19.  The  Comptroller  may  at  any  time  revise  and 
re-adjust  any  account  theretofore  settled  against  any  person, 
association,  corporation  or  joint-stock  company,  by  himself  or 
any  preceding  Comptroller  for  taxes  arising  under  this  act  or 
the  act  to  which  it  is  an  amendment  whenever  it  shall  lye 
made  to  appear  by  evidence  submitted  to  him  that  the  same 
has  been  illegally  paid  or  so  made  as  to  include  taxes  which 
could  not  have  been  lawfully  demanded,  and  shall  re-settle  the 
same  according  to  law  and  the  facts  and  charge  or  credit  as 
the  case  may  require  the  diflEerence,  if  any,  resulting  from 
such  revision  and  re-settlement  upon  the  current  accounts  of 
such  person,  association,  corporation  or  joint-stock  company. 

"  Sec.  20.  The  action  of  the  Comptroller  upon  any  applica- 
tion made  to  him  by  any  person  or  corporation  for  a  revision 
and  re-settlement  of  accounts  as  provided  in  this  act,  may  l)e 
reviewed,  both  upon  the  law  and  the  facts  upon  certiorari  by 
the  Supreme  Court  at  the  instance  either  of  the  party  making 
such  application  or  of  tlie  Attorney-Geneml  in  the  name  and 
in  behalf  of  the  People  of  this  State,  and  for  that  purpose  the 
Comptroller  shall  return  to  such  certiorari  the  accounts  and 
all  the  evidence  submitted  to  him  on  such  application,  and  if 
the  original  or  re-settled  accounts  shall  be  found  erroneous  or 
illegal  by  that  court,  either  in  point  of  law  or  of  fact,  tlie  said 
accounts  shall  be  there  corrected  and  re-stated  by  the  said 
Supreme  Court,  and  from  any  such  determination  of  the 
Supreme  Court  an  api:>eal  may  be  taken  by  either  party  to  the 
Court  of  Appeals  as  in  other  cases. 

"  Sec.  2.  None  of  the  provisions  of  this  act  shall  apply  to 
any  taxes  heretofore  paid  by  any  person  or  corporation  in  pur- 
suance of  a  judgment  or  order  of  a  court  or  by  virtue  of  any 
stipulation." 

Under  the  decisions  of  this  court  in  129  N.  T.  543  and  664, 
the  taxation  upon  the  relator  for  the  years  above  mentioned 
was  illegal.     The  corporation  was  not  subject  to  the  exaction, 
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and  althougli  it  paid  the  same  there  was  in  reality  no  legal  lia- 
bility imposed  upon  it  to  make  the  payment.  The  question 
now  for  us  to  determine  is  whether  the  statute  above  quoted 
gives  the  relator  any  remedy  whatever. 

The  learned  General  Tenn  has  held  that  no  relief  could  be 
given  under  that  act  because  the  payments  made  by  relator  were 
not  made  under  coercion,  but  were  what  is  termed  voluntary 
payments,  that  is,  payments  which  relator  made  under  a  claim 
from  the  taxing  authorities  that  the  law  compelled  it  so  to  do. 
We  think  the  act  provides  for  just  such  cases  as  the  relator's. 
The  comptroller  is  to  revise  and  re-adjust  any  account  for 
taxes  whenever,  among  other  things,  it  shall  be  made  to 
appear  that  the  tax  has  been  illegally  paid  or  so  made  as  to 
involve  taxes  which  could  not  have  been  lawfully  demanded. 
Here  the  payment  was  made  in  regard  to  taxes  which  could 
not  have'  been  lawfully  demanded  because  as  we  have  held 
the  corporation  was  entirely  exempt  from  any  taxation  under 
the  Corporation  Tax  Law  as  it  stood  during  these  years.  Lan- 
guage cannot  as  it  seems  to  us  be  plainer,  and  we  are  at  a  loss 
to  know  when  the  act  would  apply  if  it  be  not  applicable  to 
such  a  case  as  this.  The  various  cases  cited  by  counsel  hold- 
ing that  voluntary  payments  cannot  be  recovered  back  are 
not  in  point  where  the  question  is  as  to  the  meaning  of  this 
statute.  We  have  no  doubt  as  to  what  that  meaning  is,  nor 
any  that  it  includes  such  a  case  as  the  relator  has  here  proved. 

Nor  does  the  case  of  the  relator  come  within  the  exception 
contained  in  section  2  of  the  act  of  1889.  The  payments 
were  not  made  in  pursuance  of  a  judgment  or  order  of  any 
court,  nor  was  the  report  that  the  relator  made  in  each  year 
containing  facts  upon  which  the  amount  of  the  tax  was  ascer- 
tained and  imposed,  a  "  stipulation  by  virtue  of  which  such 
tax  was  paid."  We  think  the  relator  was  entitled  to  the 
relief  which  it  sought.  {People,  etc.y  v.  Wemj>le,  133  N.  Y. 
*617.) 

The  determination  of  the  comptroller  should  be  reversed 
and  the  accounts  of  the  relator  for  the  years  mentioned 
should  be   revised   and   re-adjusted    by  him,   and   the    full 
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amounts  paid  by  the  relator  into  the  treasury  of  the  state  with 
interest  should  be  credited  by  the  comptroller  upon  the  current 
accounts  of  the  relator  as  provided  for  by  the  act. 

For  that  purpose  the  order  of  the  General  Term  quashing 
the  writ  of  certiorari  should  be  reversed,  with  costs  and 
further  proceedings  taken  in  accordance  with  this  opinion. 

All  concur. 

Order  reversed. 


The  People  ex  rel.  The  Pratt  iNSTrruTE,  Appellant,  v. 
The  Board  of  Assessors  of  the  City  of  Brooklyn, 
Respondent. 

The  term  "  local,"  as  used  in  the  provision  of  the  act  incorporating  the 
Pratt  Institute  (§  10,  chap.  898,  Laws  of  1887),  which  exempts  from 
"local  taxation"  property  of  the  institute  in  the  city  of  Brooklyn  occu- 
pied and  used  for  its  corporate  purposes,  waii  intended  to  distinguish  the 
taxation  referred  to  from  that  which  is  general  and  for  the  whole  state, 
and  so,  the  provision  exempts  the  property  from  all  taxation,  except  for 
state  purposes. 

Accordingly  Tielif,  the  corporation  was  exempted  from  taxation  upon  such 
property  for  county  as  well  as  for  city  purposes. 

(Argued  February  26,  1894 ;  decided  March  6,  1894.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1803,  which  reversed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel  defend- 
ants, the  assessors  and  comptroller  of  the  city  of  Brooklyn,  to 
cancel  the  taxes  imposed  for  1892,  other  than  for  state  pur- 
poses, on  certain  property  of  the  relator,  and  denied  said 
motion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J^sse  Johnson  for  appellant.  Local  taxation  includes  county 
taxation ;  an  exemption  from  local  taxation  is  an  exemption 
from  county  taxation.  {Joiies  v.  Chamberlain^  109  N.  T. 
100  ;  People  ex  rel.  v.  Davenport^  91  id.  574 ;  Ferg^ison  v. 
Ro8i^,  120  id.  464  ;  Bailey  v.  Magnire,  22  Wall.  215 ;  Const. 
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art.  3,  §  16 ;  People  ex  rel  v.  HiUs^  35  N.  Y.  449 ;  46  Barb. 
340 ;  People  v.  O'Brien,  38  K  Y.  193 ;  Burroughs  on  Tax- 
ation, §§  26-28.) 

Henry  Yonge  and  Albert  G.  McDonald  for  respondent. 
The  expression,  "  shall  not  be  subject  to  local  taxation,"  relates 
to  and  includes  only  taxes  for  city  purposes.  {People  ex  rd. 
V.  Coleman,  135  N.  Y.  231 ;  Laws  of  1887,  chap.  398,  §§  10, 
20 ;  Dillon  on  Mun.  Corp.  §  23.) 

Gray,  J.  The  Pratt  Institute  was  incorporated  under 
chapter  398  of  the  Laws  of  1887  ;  for  the  purpose  of  establish- 
ing  in  the  city  of  Brooklyn  an  educational  institution,  in 
which  persons  of  both  sexes  may  be  taught  various  branches 
of  useful  and  practical  knowledge  and  through  which  advan- 
tages might  be  offered  for  mental  improvement,  in  the 
establishment  of  lectures,  art  collections  etc.,  etc.  It  was 
provided  in  the  act  that  "  any  property  in  the  city  of  Brooklyn 
actually  occupied  and  used  for  the  purposes  aforesaid,  or  the 
revenues  of  which  are  exclusively  devoted  to  the  purpose 
aforesaid,  shall  not  be  subject  to  local  taxation;  but  this 
exemption  shall  not  apply  to  any  property  in  excess  of  the 
value  of  three  million  of  dollars."  The  corporate  property  is 
within  that  limit  oi  value  and  the  question,  which  this  pro- 
ceeding presents,  is  whether  the  provision  for  exemption  in 
the  statute  relates  to  taxation  for  city  purposes  only ;  or  to 
taxation  for  the  purposes  of  both  the  city  of  Brooklyn  and 
county  of  Kings.  "We  think  it  very  clear  that  the  intention 
of  the  legislature  was  to  exempt  this  corporation  from  all 
taxation,  save  for  state  purposes.  The  term  "local"  as 
applied  to  taxation  would  ordinarily  be  used,  and  it  would  be 
generally  so  understood,  to  distinguish  it  from  that  taxation 
which  is  general  and  for  the  whole  state.  As  to  the  state,  all 
taxation  is  local,  which  is  not  for  the  common  benefit  of  its 
citizens,  but  only  for  those  residing  in  a  political  subdivision 
or  section. 

When  the  legislature  confers  upon  a  corporation  exemption 
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from  local  taxation,  its  apparent  object  would  fail  of  attain- 
ment, if  the  locality,  from  which  is  taken  away  the  power  to 
tax,  be  limited  to  the  municipality,  within  which  the  property 
is  situated ;  for  the  property  would  still  be  left  subject  to  a  local 
taxation  for  county  purposes.  That  would  not  be  a  reason- 
able, nor  a  logical  view  of  the  legislative  act.  The  respond- 
ents argue  that  the  act  fixes  the  locality  of  the  exemption, 
when  it  speaks  of  "  any  property  in  the  city  of  Brooklyn  "  as 
not  being  subject  to  local  taxation,  and  that  the  city  only  is 
deprived  of  the  power  to  tax.  The  argument  is  forced.  The 
legislature  had  in  view  a  proposal  to  establish  this  beneficent 
institution  in  the  city  of  Brooklyn,  with  all  the  benefits  which 
would  result  to  the  community  in  that  section  of  the  state,  and 
intended  that  its  property,  if  acquired  and  used  in  that  city 
for  the  corporate  purposes,  should  not  be  taxed  except  only  for 
state  purposes.  The  compact  with  the  state  was  that,  in  con- 
sideration of  the  grant  of  corporate  franchises,  powers  and 
privileges,  including  immunity  from  any  taxation  of  a  local 
nature,  the  incorporators  would  establish  and  carry  out  their 
beneficent  project,  and  the  only  limitation  upon  the  exemption 
of  property  from  taxation  was  that  it  should  apply  only  to 
such  property  as  was  used  by  the  corporation  in  the  city  of 
Brooklyn. 

In  our  judgment  this  institution  was  given  exemption  from 
all  taxation  at  the  hands  of  local  authorities,  for  the  purposes 
of  either  the  city  or  the  county,  and  was  only  liable  to  assess- 
ment for  what  might  be  due  to  the  state. 

The  order  of  the  General  Term  should  be  reversed  and  the 
order  of  the  Special  Term  should  be  affirmed,  with  costs  in 
General  Term  and  in  this  court. 

All  concur,  except  Andrews,  CK  J.,  dissenting,  and  Eabl, 
J.,  not  voting. 

Ordered  accordingly. 
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In  the  Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of 

William  W.  Merriam,  Deceased.  ui     *79 

148 318 

The  United  States  is  to  be  regarded  as  a  body  politic  and  corporate,  and  141   479 

so  far  as  this  state  is  concerned,  it  is  a  foreign,  not  a  domestic,  corpora-        i .  ISO       6 
tion.    (Code  Civ.  Pro.  §  3843,  sub.  18.)  '  J  ^^     ^^ 

Under  the  provision  of  the  Collateral  Inheritance  Act  of  1892  (§  1,  chap. 
399,  Laws  of  1892)  which  imposes  a  tax  upon  the  transfer,  '*by  will  or 
intestate  law,"  of  any  property  of  the  value  of  $500,  "to  persons  or 
corporations  not  exempt  by  law  from  taxation,"  a  bequest  to  the  United 
States  is  subject  to  the  tax  so  imposed. 

The  tax  is  not  imposed  upon  the  property,  but  on  the  right  of  succession 
under  the  will,  and  the  property  that  vests  under  it  in  the  United  States 
is  the  net  amount  of  the  bequest  after  the  succession  tax  is  paid. 

Stocks  of  foreign  corporations,  held  by  an  executor  as  such,  are  to  be 
regarded  as  part  of  the  estate,  and  so  the  right  of  succession  thereto 
is  subject  to  payment  of  the  tax  imposed  by  said  act. 

(Argued  February  26,  1894 ;  decided  March  6,  1894.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  affirmed  an  order  of  the  Surrogate's  Court  of 
SuflFolk  county  affirming  an  order  of  said  court  assessing  and 
fixing  the  collateral  inlieritance  ta.x  due  from  the  estate  of 
William  W.  Merriam,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Je%%e  Johnson  for  appellant.  A  devise  to  the  government 
of  the  United  States,  by  the  express  terms  of  the  statute 
imposing  this  tax,  is  exempt  from  the  tax.  {In  re  Prhne^ 
136  N.  Y.  347;  Coinm,  v.  Marshall,  11  Pick.  350;  Yeato?i 
V.  U.  S.,  5  Cranch,  281;  Butier  v.  Palmer,  1  Hill,  324; 
Miller^ 8  Case,  1  Wm.  Black.  451 ;  People  ex  rel,  v.  Daven- 
port, 91  N.  Y,  574;  In  re  Enston,  113  id.  174,  178;  In  re 
Yassar,  127  id.  1,  12  ;  U,  JS.  v.  Fox,  52  id.  530 ;  94  U.  S.  315  ;  - 
r.  S.  V.  Tingeij,  5  Pet.  115,  128 ;  U.  S.  v.  Bradley,  10  id. 
343,  359,  360 ;  tT.  S.  v.  Zt/n?i,  15  id.  311 ;  Dicgan  v.  U.  S.,  3 
Wheat.  173,  181 ;  Laws  1833,  chaps.  96,  181 ;  Laws  1839, 
chaps.  29,  232 ;  Laws  1840,  chap.  155 ;  Laws  1846,  chap.  25 ; 
Laws  1847,  chaps.  153,  196;  Laws  1850,  chap.  222;  Laws 
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1861,  chaps.  223,  313;  Laws  1874,  chap.  432;  Laws  1862, 
«hap.  253;  Laws  1865,  chap.  523;  Laws  1866,  chap.  862.) 
Laws  which  in  terms  are  broad  enough  to  impose  a  tax  on  the 
property  of  the  state  or  of  the  United  States  will  nevertheless 
not  be  construed  as  so  doing  unless  they  in  terms  say  so. 
(Cooley  on  Taxn.  130;  City  of  RoclieaUr  v.  Town  of 
liitsh,  80  N.  Y.  302.)  Apart  from  statute,  the  state  has  no 
power  to  tax  the  property  of  the  government  of  the  United 
States.  (  Van  BrocUin\.  State,  117  U.  S.  151 ;  M'CuUouck 
V.  Marylam^d,  4  Wheat.  316,  425  ;  Osborne  v.  Bamlc  of  U.  S.j 
9  id.  738,  870.)  Stock  held  by  the  decedent  in  foreign  cor- 
porations should  not  be  included  in  the  value  on  which  the 
tax  is  to  be  levied.     {Li  re  Thomas^  24  ^.  Y.  Supp.  713.) 

Charles  Duane  Baker  for  appellant.  Property  of  the 
United  States  cannot  be  taxed  by  a  state.  {PeopU  ex  reJ.  v. 
Z7.  S,,  93  111.  30  ;  Van  Brocklln  v.  Anderson,  117  U.  S.  162 ; 
Fagan  v.  City  of  Chicago,  84  111.  233 ;  T.  Co,  v.  W'heeUn^, 
99  U.  S.  273;  State  Tonnage  Tax  Cases,  12  Wall.  204; 
McGoon  V.  Scales,  9  id.  23 ;  R.  Co.  v.  Prescott,  16  id.  603 ; 
Thomson  v.  P.  E.  li.  Co,,  9  id.  579 ;  U,  P.  B,  B.  Co,  v. 
Peniston,  18  id.  5,  32,  34,  41 ;  People  ex  rel,  v.  WempU,  138 
N.  Y.  1.)  The  legacy  in  question  on  the  death  of  the  testa- 
tor vested  immediately  in  the  United  States,  and  became  at 
once  their  property,  free  from  liability  to  taxation.  (Lawson's 
Eights  &  Rem.  §  3270;  Bllnn  v.  Seymour,  38  N.  Y.  469; 
Trauer  v.  Schell,  20 id.  89 ;  DornlnicJc  v.  Moore,  2  Bradf .  201 ; 
Maurice  v.  Maurice,  43  N.  Y.  369 ;  Filton  v.  Lawyer,  41  N.  H. 
202,  212;  Warner  v.  Durant,  76  K  Y.  133,  136;  Laws  of 
1885,  chap.  483.)  The  United  States  was  not  vested  with  the 
ownership  of  the  legacy  charged  with  a  tax  in  its  inception. 
(Laws  of  1885,  chap.  483 ;  In  re  Vassar,  127  N.  Y.  1.)  A 
tax  under  chapter  483,  Laws  1885,  and  the  acts  amendatory 
thereof,  is  to  be  paid  out  of  the  fund  or  legacy  upon  which  it 
is  assessed  in  the  first  instance,  and,  therefore,  it  is  contended 
that  calling  the  tax  a  tax  on  the  transfer  of,  or  on  a  succession 
to,  or  on  a  privilege  to  take  property  does  not  cure  the  diffi- 


1894.]  MArrER  of  Merkiam.  481 

N.  Y.  Rep.]  Statement  of  case. 

cttlty,  because  the  burden,  by  the  terms  of  the  statute,  must 
follow  the  fund  and  withdraw  therefrom  the  amount  of  tlie 
tax.  {Stevenson  v.  Newtihani^  10  C.  B.  713.)  If,  however, 
the  tax  is  imposed  on  a  privilege  to  acquire  property,  or  on  a 
transfer  of  property,  or  on  a  right  of  succession  to  property 
under  a  will,  the  effect  is  the  same,  and  the  same  principle  of 
exemption  applies  as  if  imposed  upon  the  property,  which  hi 
this  case  would  be  the  legacy  itself.  (Laws  of  1885,  chap. 
483,  §§  1-6;  In  re  Swiff,  137  X.  Y.  77;  McCulloch  v. 
Maryland,  4  Wheat.  319;  Crandall  v.  State,  6  Wall.  35; 
Westan  v.  City  of  Charleston,  2  Pet.  449 ;  PeopU  v. 
Tax  Coinrs,,  2  Black,  020;  1  Kent's  Comm.  425.)  The 
legacy  in  question  is  exempt  from  taxation  by  Kevised  Stat- 
utes of  the  state  of  Xew  York,  page  932,  section  5.  ( If. 
U,  T.  Co,  V.  Richmond,  26  Gratt.  1.)  The  United  States  are 
not  "  a  body  politic  or  corporate,"  "  or  a  person,"  within  the 
meaning  of  those  terms  as  employed  in  chapter  48^,  Laws  of 
1885.  {Stanley  v.  Schicalby,  147  U.  S.  508-515 ;  I  Beach  on 
Corp.  §  2;  Warner  v.  Beers,  23  Wend.  176;  Thomas  v. 
DaVin,  22  id.  9;  Parchal  v.  Whitesett,  11  Ala.  [N.  S.]  472; 
F.  B.  Co,  V.  Wood,  14  Ga.  80 ;  Athinson  v.  J/".,  ett\,  R,  li. 
Co.,  15  Ohio  St.  21 ;  People  v.  Assessor  of  Watertowfi,  1 
Hill,  616;  Cooley  on  Const.  Lim.  1  ;  U.  S,  v.  CrriUcshanh,  92 
U.  S.  550;  Scott  v.  Sardford,  19  How.  Pr.  393;  Ahlmon  v. 
Booth,  21  id.  506;  Lane  Co,  v.  Oreyon,  7  Wall.  76;  Tenn, 
V.  Davis,  100  U.  S.  257;  Dugati  v.  T.  S,,  3  Wheat.  181 ;  U. 
S,  v.  Tinge]/,  5  Pet.  128 ;  U,  S.  v.  Bradley,  10  id.  343 ;  ^'^eiU 
son  V.  Layow,  12  How.  [U.  S.]  108;  Dixon  v.  U,  S,,  11 
Brock.  177;  U.  S.  v.  Maurice,  2  id.  109;  IL  S,  v.  Laiie,  2 
McLean,  365;  Stearns  v.  TL  S.,  2  Paine,  301.)  The  United 
States  are  not  bound  by  a  state  statute  unless  they  are 
expressly  named  therein.  The  terms  '*  person  or  body  politic 
or  corporate"  in  a  state  statute  do  not  include  the  United 
States.  {U.  S\  v.  Fox,  94  U.  S.  315  ;  Jiing  v.  Allen,  15  East, 
333.)  If  the  court  should  find  that  the  government  of  the 
United  States  is  a  body  politic  and  corporate  within  the  mean- 
ing of  the  statutes  of  this  state,  it  is  then  expressly  exempted 
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from  taxation.  (Laws  of  1890,  chap.  553.)  The  government 
of  the  United  States  is  for  all  purposes  a  domestic  corporation, 
if  it  is  to  be  considered  a  corporation  in  a  legal  sense,  and  is 
entitled  to  all  the  privileges  and  immunities  of  a  domestic  cor- 
poration in  this  state  as  well  as  in  every  state  of  the  Union. 
(Code  Civ,  Pro.  §  3343 ;  Steams  v.  IL  k,  2  Paine's  C.  C.  310.) 

Edward  Ilassett  and  Timothij  M,  Griffing  for  respondent. 
The  real  estate  of  the  testator  did  not  pass  to  the  United 
States  under  the  will,  and  is  not  involved  in  the  present  con- 
troversy. {In  re  Fox,  52  X.  Y.  537 ;  94  U.  S.  315  ;  Li  re 
Merriam^  136  N.  Y.  58.)  The  tax  imposed  by  chapter  483 
of  the  Laws  of  1885,  as  amended  by  chapter  713  of  the  Laws 
of  1887,  is  not  a  tax  upon  the  property  itself,  but  on  the  right 
of  succession.  It  is  a  tax  upon  the  privilege  of  acquiring 
property  by  will  or  inheritance,  and  is  an  impost  upon  the 
devolution  of  the  estate.  {Strode  v.  Co7?i.,  52  Penn.  St.  182 ; 
Sc/iole!/  V.  Jiew,  23  Wall.  331 ;  Sj)ruiger  v.  U.  S.,  102  U.  S. 
602;  Li  re  JfcP/ierson,  104  N.  Y.  306;  In  re  Iloioard,  5 
Dem.  483  ;  In  re  Tuiggs  Estate^  15  X.  Y.  Supp.  548;  In  re 
Swift,  137  X.  Y.  77 ;  Nager  v.  Grima,  8  How.  [U.  S.]  490  ; 
In  \e  CulUn,  5  Misc.  Eep.  173.)  The  United  States  of 
America  is  a  body  politic  and  is  within  the  meaning  of  chapter 
713,  Laws  1887,  which  specifically  provides  that  the  property 
which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state 
to  any  body  politic,  sliall  be  subject  to  the  acts  provided  for 
therein.  ( TJ.  S.  v.  Maurice,  2  Brock.  96,  109 ;  Va7i  Brock- 
lin  V.  8tat£,  117  U.  S.  154.)  The  state  of  New  York  has  the 
right,  power  and  jurisdiction  to  impose  a  tax  upon  the  transfer 
of  property,  by  will,  to  the  United  States  of  America. 
{U.  S,  V.  FoiF,  52  N.  Y.  537;  94  U.  S.  315  ;  State  v.  Miln, 
11  Pet.  139;  Moore  y.  Moore,  47  N.Y.  467.) 

Benj.  K  Bos  Passos  for  the  comptroller  of  the  city  of  New 
York,  intervening  by  leave  of  court. 

Babtlett,  J.  This  is  an  appeal  from  an  order  of  the 
general  term  of  the  Supreme  Court  in  the  second  depart- 
ment, affirming  two  several  orders  of  the  Surrogate's  Court  of 
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Suffolk  county.  Two  questions  are  raised  by  this  appeal: 
Firsty  whether  or  not  a  bequest  of  money  to  the  United  States 
is  liable  to  pay  the  inheritance  tax  imposed  by  the  laws  of  this  y- 
state  ;  second^  can  such  a  tax  be  levied  on  stock  of  a  foreign 
corporation,  which  was  tlie  property  of  the  decedent  at  the  time 
of  his  death,  the  proceeds  of  wliich  pass  to  the  United  States. 
The  courts  below  have  answered  both  of  these  questions  in 
the  affirmative.  The  testator  died  January  30th,  1889,  and  the 
tax  was  assessed  February  16th,  1893,  on  the  personal  estate 
bequeathed  to  the  United  States.  At  tliat  time  cliapter  399, 
Laws  of  1892,  entitled  "  An  act  in  relation  to  taxable  trans- 
fers of  property,"  was  in  force  and  had  repealed  all  previous 
acts,  subject  to  a  saving  clause  contained  in  section  twenty- 
four  of  said  act,  providing,  in  substance,  that  the  repeal  should 
not  affect  or  impair  any  act  done,  or  right  accruing,  accnied  or 
acquired,  or  liability,  penalty,  forfeiture  or  punisliment  incurred 
prior  to  the  passage  of  said  act.  Section  twenty-iive  of 
said  act  also  provides  that  "  the  provisions  of  this  act,  so  far  as 
they  are  substantially  the  same  as  those  of  laws  existing  April 
30th,  1892,  shall  be  construed  as  a  continuation  of  such  laws, 
modified  or  amended  according  to  the  language  employed  in 
this  act,  and  not  as  new  enactments."  So  that  when  this  tax 
was  assessed  it  was  under  the  said  law  of  1892  construed  as 
amending  the  previous  statutes. 

Section  one  of  said  act  reads  in  part  as  follows  :  "  A  tax 
shall  be  and  is  hereby  imposed  upon  the  transfer  of  any  prop- 
erty, real  or  personal,  of  the  value  of  five  hundred  dollars  or 
over,  *  *  *  to  persons  or  corporations  not  exempt  by 
law  from  taxation  on  real  or  personal  property,"  etc. 

In  the  view  we  take  of  this  case  the  legacy  to  the  United 
States  is  subject  to  this  tax  whether  we  consider  the  assess- 
ment as  made  under  the  language  of  the  law  of  1892,  or  of 
the  various  statutes  it  amends  and  repeals.  Wliether  the 
transfer  is  "  to  persons  or  corporations,"  in  the  language  of  the 
law  of  1892,  or  "  to  any  person  or  persons,  or  to  a  body 
politic  or  corporate,"  in  the  words  of  the  earlier  statutes,  we 
are  of  opinion  the  language  includes  the  government  of  the 
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United  States.  For  the  purpose  of  receiving  legacies  and  for 
many  other  purposes,  the  United  States  is  to  be  regarded  as  a 
body  politic  and  corporate.  In  the  United  States  v.  Manrice 
et  al.  (2  Brockenbrough's  Reports,  96),  Chief  Justice  Marshall 
says  at  page  109  :  "  The  United  States  is  a  government,  and, 
copsequently,  a  body  poHtic  and  corporate,  capable  of  attaining 
the  objects  for  which  it  was  created  by  the  means  which  are 
necessary  for  their  attainment.  This  great  corporation  was 
ordained  and  established  by  the  American  people,  and  endowed 
by  them  with  great  powers  for  important  purposes." 

The  United  States  being  capable  of  taking  this  legacy,  it 
remains  to  consider  whether  there  is  any  reason  why  this  tax 
should  not  be  collected.  Tliis  court  has  recently  decided  tliat 
this  tax  is  not  imposed  on  property,  but  on  the  right  of  suc- 
cession under  a  will,  or  devolution  in  case  of  intestacy.  {In 
the  Matter  of  the  Estate  of  Jam^s  T.  Swift,  137  N.  Y.  7T.) 
This  tax,  in  effect,  limits  the  power  of  testamentary  dis- 
position, and  legatees  and  devisees  take  their  bequests  and 
devises  subject  to  this  tax  imposed  upon  the  succession  of 
property.  This  view  eliminates  from  the  case  the  point  urged 
by  the  appellant  that  to  collect  this  tax  would  be  in  violation 
of  the  well-established  rule  that  the  state  cannot  tax  the  prop- 
erty of  the  United  States.  Assuming  this  legacy  vested  in 
the  United  States  at  the  moment  of  testator's  death,  yet  in 
contemplation  of  law  the  tax  was  fixed  on  the  succession  at  the 
same  instant  of  time.  This  is  not  a  tax  imposed  by  the  state 
on  the  property  of  the  United  States.  The  property  that 
vests  in  the  United  States  under  this  will  is  the  net  amount  of 
its  legacy  after  the  succession  tax  is  paid.  The  appellant 
urges  that  the  United  States,  if  regarded  as  a  corporation,  is, 
under  the  act  in  relation  to  the  taxable  transfers  of  property, 
a  corporation  exempt  from  taxation. 

This   court   has   held  that  the   provisions   exempting  the 

religious,  charitable  and   other   corporations  named   in   the 

•,>•  Inheritance  Tax  Acts  apply  only  to  domestic  corporations, 

,/  {Matter  of  Estate  of  Prime,  136  X.  Y.  347.)    It  is  suggested 

that  the  United  States  is  to  be  regarded  as  a  domestic  corpo- 
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ration,  so  far  as  the  State  of  New  York  is  concerned.  We 
tliink  this  contention  has  no  support  in  reason  or  authority. 
A  domestic  corporation  is  the  creature  of  this  state  created  by 
its  legislature,  or  located  here  and  created  by  or  under  the 
laws  of  the  United  States.  (Code  of  Civil  Pro.,  §  3343, 
sub.  18.)  The  United  States  is  a  govemraent  and  body  poli- 
tic and  corporate,  ordained  and  established  by  the  American 
people   acting  through   the   sovereignty   of    all    the    states. 

There  remains  one  other  question  in  this  case  as  presented  by 
the  briefs  of  appellant  —  whether  the  stocks  of  foreign  cor- 
porations held  by  the  executor  are  to  be  regarded  as  part  of 
the  estate,  subject  to  the  tax  now  under  consideration.  The 
tax  being  imposed  on  the  right  of  succession,  and  not  on  the 
property,  as  before  remarked,  this  question  must  be  answered 
in  the  affirmative.  To  compute  the  succession  tax  on  the  total 
personal  estate  is  not  imposing  a  t^x  on  the  stocks  of  foreign 
corporations  constituting  a  part  of  that  estate. 

The  orders  appealed  from  are  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 


Chables  L.  Kowland,  Respondent,  v.  Thomas  F.  Rowland, 

Appellant. 

The  complaint  herein  alleged  that  the  parties  were  associated  in  busineaa 
under  an  agreement  "in  the  nature  of  a  general  partnership  or  quasi 
partnership,"  by  the  terms  of  which  plaintiff  was  entitled  to  draw  a  sum 
specified  weekly,  and  was  also  to  have  a  specified  percentage  of  the  net 
profits.  The  relief  asked  was  an  accounting  and  judgment  for  the 
amount  found  due.  The  answer  alleged  that  the  relation  of  the  parties 
was  that  of  employer  and  employee,  plaintiff  being  entitled  for  his  serv- 
ices to  a  weekly  sum  and  a  share  of  the  profits,  but  a  less  percentage 
than  that  claimed  in  the  complaint.  Upon  application  for  a  reference  it 
appeared  that  the  accounting  would  require  the  examination  of  many 
transactions  and  items  and  that  no  difficult  question  of  law  was 
involved  Held,  that  in  either  view  of  the  relation  of  the  parties  an  order 
of  reference  was  proper 

Plaintiff  set  forth  in  his  complaint  a  settlement  between  the  parties  which 
he  averred  was  induced  b}'  fraudulent  representations  on  the  part  of 
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defendant.     Ildd,  that  this  did  not  affect  the  Jurisdiction  of  the  court 
to  refer  the  case. 

(Argued  February  26,  1894;  decided  March  6,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  15, 
1894,  which  aflSrmed  an  order  of  Special  Term  granting  a 
motion  for  a  reference  and  appointing  a  referee. 

The  complaint  in  this  action  alleged  that  plaintiff  and 
defendants  were  associated  in  business,  under  an  agreement  in 
the  nature  of  a  general  partnership  or  quasi  partnership ;  that 
plaintiff  was  to  draw  tliirty  dollars  per  week  and  to  be  also 
entitled  to  a  percentage  of  the  net  profits,  which  it  was  agreed 
should  be  two  per  cent  for  the  firet  three  years,  four  per  cent 
for  the  fourth  and  five  per  cent  for  the  balance  of  the  period ; 
that  statements  of  the  profits  which  were  not  intended  to  be 
final  were  made  from  time  to  time  and  that  a  settlement  was 
made  which  was  induced  by  the  fraudulent  representations  of 
defendant.  Plaintiff  prayed  for  an  accounting  and  judgment 
for  such  sum  as  he  might  appear  to  be  entitled  to  and  for  such 
other  and  further  relief  as  he  might  in  equity  be  entitled  to. 
The  answer  alleged  that  the  relation  between  defendant  and 
plaintiff  was  that  of  employer  and  employee,  and  that  plain- 
tiff's compensation  was  to  be  a  fixed  weekly  sum  and  a  per- 
centage of  the  profits,  but  not  the  same  amount  as  was  alleged 
in  the  complaint. 

John  L,  II iU  for  appellant.  The  action  is  in  equity  — 
grounded,  primarily,  on  an  allegation  of  fraud,  in  order  to 
open  a  settlement  or  statement  of  accounts.  {Emery  v. 
Pease^  20  N.  Y.  62.)  The  defendant  had  a  right  to  regard 
this  action  as  in  equity,  resting  upon  the  allegation  of  partner- 
ship, and  a  violation  of  duty  by  the  defendant.  {Anwld  v. 
AngeU^  62  N.  Y.  512.)  The  recovery  must,  in  every  case,  be 
9ecundujrb  allegata  et  jy^obata.  The  plaintiff  must  sustain 
his  action  by  proof  of  the  allegations  of  his  complaint.  He 
cannot  change  his  action  from  one  in  equity  to  an  action  at 
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law.  {Salter  v.  Ilam^  31  N.  Y.  321 ;  Ilayward  v.  Barron^ 
19  N.  Y.  Supp.  383 ;  lleywood  v.  CUy  of  Buffalo,  14  K.  Y. 
534,  640  ;  Bank  v.  Eaims,  1  Keyes,  588, 592  ;  BeU  v.  Merrv- 
fM,  109  N.  Y.  202,  207 ;  Boches  v.  Lansing,  74  id.  437, 
442  ;  Freemaoh  v.  Grant,  132  id.  22 ;  Stemns  v.  Mayor,  et<\, 
84  id.  296,  305  ;  Arnold  v.  .4/iy^//,  62  id.  508;  Bradley  v. 
Aldrich,  40  id.  504;  Moo  res  \.  Towns/tend,  102  id.  387,  391.) 
That  the  trial  of  the  action  may  involve  a  long  account  is  not 
suflScient  to  sustain  an  order  of  reference ;  such  trial  7nu8t 
involve  a  long  account  to  warrant  its  reference.  {Oassidy 
V.  McFarland,  139  N.  Y.  201 ;  Salter  v.  Ham,  31  id.  321.) 

Edward  P.  Lyon  for  respondent.  Defendant's  contention 
that  because  the  complaint  prayed  for  equUahle  relief  (an 
accounting),  but  the  facts  set  forth  an  action  at  law,  the  com- 
plaint must  necessarily  be  dismissed  on  the  trial,  and,  there- 
fore, the  case  should  not  be  referred,  is  untenable.  {Emery  v. 
Pease,  20  N.  Y.  62 ;  C,  E,  Ins,  Co,  v.  Babcock,  42  id.  647 ; 
Rindge  v.  Baker,  57  id.  223  ;  Code  Civ.  Pro.  §  1207 ;  Micrtha 
V.  CnrUy,  90  N.  Y.  372  ;  BeU  v.  Merrljield,  109  id.  207 ;  Hale 
V.  0,  JV.  Bank,  49  id.  626.)  The  case  is  one  to  which  section 
1013  of  the  Code  is  particularly  applicable.  {People  v.  Wood, 
121  N.  Y.  531 ;  Smith  v.  Bodlne,  74  id.  30.)^  The  question 
of  accord  and  satisfaction  cannot  be  determined  without  going 
into  the  wliole  accounting.  {Palmer  v.  Palmer,  13  How. 
Pr.  363.)  The  allegations  of  false  and  fraudulent  representa- 
tions made  by  the  defendant  to  secure  the  receipt  in  full,  as 
set  out  in  the  complaint,  do  not  make  the  action  one  in  tort. 
The  action  is  still  upon  contract.  {People  v.  Wood,  121  N.  Y. 
522 ;  Harrington  v.  Bruce,  84  id.  103.)  Xo  difficult  ques- 
tion of  law  will  arise.  If  the-  defendant  so  claims,  he  must 
make  it  positively  appear  that  such  questions  will  arise. 
{Patterson  v.  Stettauer,  7  J.  &  S.  413.) 

Andrews,  Ch.  J.  Whether  the  relation  between  the  par- 
ties was  *^  in  the  nature  of  a  general  partnership  or  qua^  part- 
nership," as  alleged  in  the  complaint,  or  was  that  of  employer 
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and  employee,  as  alleged  in  the  answer,  will  not  probably  be  a 
question  of  mucli  importance  in  the  determination  of  the  con- 
troversy. The  real  issue  is  as  to  the  amount  which  the  plain- 
tiff was  to  receive  in  addition  to  a  specific  sum  per  week  out 
of  the  net  profits,  and  wliether  the  alleged  settlement  of  the 
plaintiff's  claim  was  procured  by  the  fraudulent  representa- 
tions of  the  defendant.  Both  parties  in  tlieir  verified  plead- 
ings assert  that  the  comj>ensation  or  interest  of  the  plaintiff 
was  to  be  a  fixed  weekly  sum  and  a  percentage  of  the  net 
profits  of  the  business.  They  disagree  as  to  the  amount.  In 
either  view  of  the  relation  the  plaintiff  has  a  right  to  demand 
an  accounting  to  ascertain  the  sum  to  which  he  is  entitled^ 
unless  concluded  by  payment  or  discharge. 

The  facts  presented  to  the  court  upon  the  application  for 
the  order  of  reference  tended  to  show  that  the  accounting 
would  involve  the  examination  of  many  transactions  and 
items,  and  that  no  difiicult  question  of  law  was  involved.  If 
the  action  is  to  be  regarded  as  e(iuitable,  which  is  the  clann 
made  by  the  defendant,  it  was  referable  by  order  of  the  court 
under  section  1013  of  the  Code  of  Civil  Procedure.  In 
equity  actions  the  right  of  trial  by  jury  never  existed,  and  no 
ccmstitutional  right  is  involved  in  a  compulsory  refei*ence  of 
equity  actions.  {Cconp  v.  Ingersolly  86  X.  Y.  433;  Thayer 
V.  MeXaughton^  117  id.  111.)  If  the  action  was  legal  and 
not  equitable,  which  is  the  claim  of  the  plaintiff,  then  the 
action  being  upon  contract  was,  under  the  circumstances 
shown,  referable. 

The  allegation  in  the  complant,  made  apparently  in  antici- 
pation of  the  defense  of  accord  and  satisfaction,  that  an 
alleged  settlement  had  been  procured  by  fraud,  did  not  affect 
the  jurisdiction  of  the  court  to  refer  the  case.  It  showed  tlie 
right  of  the  plaintiff  to  have  an  accounting,  notwithstanding 
Buch  settlement.  {People  v.  WcmL  121  K.  Y.  522,  and  cases 
cited ;  King  v.  Barnes,  109  id.  2C7-290.) 

The  order  should  l)e  affirmed. 

All  concur. 

Order  affirmed. 
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Ellis  N.  Crow,  Respondent,  v.  Patrick  J.  Gleason, 
Appellant. 

In  order  to  make  a  money  payment  a  part  payment  of  a  debt,  so  as  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Limitations,  it  must 
appear  that  the  payment  was  made  upon  the  particular  debt,  and  was 
accepted  by  the  creditor  as  such,  and  also  that  it  was  accompanied  by  cir- 
cumstances amounting  to  an  absolute  and  unciualified  acknowledgment 
by  the  debtor  that  more  was  due,  so  that  a  promise  to  pay  the  remainder 
may  be  inferred  ;  mere  proof  of  payment,  without  anything  to  show  on 
what  account  or  for  what  reason  the  money  was  paid,  is  of  no  avail  to 
defeat  the  operation  of  the  statute. 

In  an  action  brought  April  28,  189(),  to  recover  for  tlie  use  of  horses  from 
April  26, 1875,  to  November,  1885,  plaintiff's  ledger  showed  payments  at 
different  times,  the  last  one  being  credited  November  13,  1885.  Plain- 
tiff never  presented  a  statement  of  the  general  account  to  defendant, 
and  so  far  as  appeared  never  mentioned  it  to  him.  Bills  were  presented 
to  defendant  after  the  middle  of  April.  1884.  to  the  eiul  of  the  account 
for  horses  let  during  the  previous  week  or  month,  upon  which  pay- 
ments were  made.  It-  did  not  appt^ar  that  defendant  knew  or  believed 
that  he  owed  the  plaintiff  any  account  tliat  antedated  the  date  last 
mentioned.  Held,  that  all  of  the  account  prior  to  April  28,  1884,  was 
barred  by  the  stiitute. 

(Argued  February  26,  1894;  decide<l  March  6,  1894.) 

Appeal  from  judgment  of  the  Geneml  Term  of  the 
Supreme  (^ourt  in  the  iirst  judicial  department,  entered  upon 
an  order  made  October  20,  1802,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and"  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jesse  JoJi  HHon  for  appellant.  The  evidence  that  plaintiff  kept 
correct  books  of  account  was  error.  (Abb.  Tr.  Ev.  322-824: ;  1 
Greenl.  on  Ev.  §  118 ;  1  Whart.  onEv.  §§  (578-700  ;  TomJui- 
son  v.  Borst^  30  Barb.  42;  Voshiiryh  v.  Thayer^  12  Johns. 
401 ;  Burye  v.  ir^/f,  6  J.  &  S.  271.)  Tlie  plea  of  payment  is 
fully  sustained  by  the  evidence.  {Decker  v.  Livingstoji^  15 
Johns.  479 ;  Patterson  v.  0*Hara,  2  E.  I).  Smith,  58 ;  Abb. 
Tr.  Ev.  809.)  All  of  the  plaintiff's  account  prior  to  the  15th 
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day  of  April,  1884,  was  clearly  barred  by  the  Statute  of 
Liuiitations.  (Code  Civ.  Pro.  §  382 ;  Green  v.  Disbraw,  70 
N.  Y.  1 ;  Boss  v.  Jioss,  6  Hun,  80 ;  Abb,  Tr.  Ev.  824 ;  Smith  v. 
J^!/an,  66  N.  Y.  352, 356  ;  Kelly  v.  Webber,  27  Ilun,  8  ;  Pickett 
V.  King,  34  Barb.  193 ;  Miller  v.  Taleote,46  id.  167 ;  Harper 
V.  Farley,  53  X.  Y.  442 ;  Albro  v.  Fujaera,  60  id.  630.) 
There  is  no  warrant  for  allowing  interest  on  this  account  prior 
to  the  commencement  of  this  action.  {Carrlcarti  v.  Blwncoy 
121  N.  Y.  230 ;  White  v.  Miller,  78  id.  393.) 

Edwin  li.  Leavltt  for  i^espondent.  The  proof  required 
by  the  rules  of  evidence  for  the  introduction  of  a  party's 
regular  books  of  account,  kept  by  his  bookkeeper  in  the 
usual  course  of  his  business,  being  here  the  respondent's 
ledgers,  was  properly  given  and  amply  sufficient  for  their 
admission  in  evidence,  and  there  was  no  error  in  receiv- 
ing them,  irrespective  of  the  stipulation  between  the  parties. 
{Vosburgh  v.  Thayer,  12  Johns.  462;  Beatty  v.  Clark, 
44  id.  126;  Tomllnson  v.  Bornt,  30  Barb.  42;  Stroud  v. 
TiUon,  4  Abb.  Ct.  App.  Dec.  324;  McGoldrkk  v.  Trap- 
hagen,  88N.  Y.  334;  Ire^  v.  Waters,  30  Hun,  297;  Tag- 
gart  v.  Fox,  11  Daly,  159;  Winants  v.  Sherman,  Z  Hill,. 
74;  Low  V.  Payne,  4  X.  Y.  247;  Dewey  v.  Ilotchkiss, 
30  id.  497.)  While  it  is  contended  that  even  without 
the  stipulation  respondent  gave  the  requisite  preliminary 
proof .  for  tlie  proper  admission  of  his  ledgers,  yet  his 
proof  was  insufficient.  {Cobbs  v.  Welk,  124  X.  Y.  81.) 
The  amount  of  the  horse  hire  and  the  items  of  cash  payments 
were  undisputed  ;  with  the  exception  of  a  few  small  sums  of 
money,  which  ap}>ear  as  credits  upon  some  of  the  receipts  in 
evidence,  and  for  which  the  referee  allowed  him  credit,  appel- 
lant did  not  prove,  or  attempt  to  prove,  tlie  payment  of  the 
balance  claimed  due,  nor  did  he  disprove  the  payments  made 
after  1884,  which  are  credited  generally  on  the  account,  and 
which,  if  anything  were  necessary  to  do  so,  alone  take  the 
case  out  of  the  statute.  {Riley  v.  Mayor,  etc,  96  X.  Y.  331.) 
The  evidence  showed  that  the  items  in  the  account  prior  to 
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six  years  before  the  commencement  of  the  action  were  not 
barred  by  the  Statute  of  Limitations.  The  Statute  of  Limi- 
tations does  not,  after  the  prescribed  period,  destroy,  discharge 
or  pay  the  debt,  but  it  simply  bars  the  remedy  thereon.  The 
debt  and  the  obligation  to  pay  the  debt  remain,  and  the  arbi- 
trary bar  of  the  statute  alone  stands  in  the  way  of  the  creditor 
seeking  to  compel  payment.  {Tlurlhurt  v.  Clark^  128  N.  Y. 
297 ;  Vam,  Kewen  v.  Paruielee^  2  id.  256  ;  Johnson  v.  A.y 
etc.^  jR.  Ji.  Co.j  54  id.  416.)  A  partial  payment  of  a  debt  by 
the  debtor  to  his  creditor  takes  the  claim  out  of  the  statute 
and  revives  the  debt  as  effectually  as  an  acknowledgment  in 
writing  signed.  {Gardner  v.  Gardner^  19  Wkly.  Dig.  249  ; 
Noatrand  v.  Ditmis^  127  N.  Y.  355;  Lawrence  v.  Jlarring- 
ton^  122  id.  415.)  The  doctrine  of  the  application  of  pay- 
ments, if  necessary  to  be  invoked,  is  directly  in  point  in  tlie 
respondent's  favor.  {Puraell  v.  i'^y,  19  Hun,  595  ;  Smith  v. 
Viele,  60  N.  Y.  106;  Deniae  v.  Denise,  110  id.  562;  Bmoe 
V.  Gano^  9  Hun,  6  ;  Vayi  Rensselaer  v.  Roberts^  5  Den.  470  ; 
Bamk  of  Calif  ornia  v.  Webh^  94  N.  Y.  467;  Jones  v.  Bene- 
dict, 83  id.  87 ;  Thompson  v.  S.  N.  Bank,  113  id.  326,  333 ; 
Allen  V.  Culver,  3  Den.  290 ;  Robinson  v.  Allison,  36  Ala. 
525;  Seymour  v.  Marvin,  11  Barb.  90;  Green  v.  DisbroiOy 
79  N.  Y.  6 ;  Mills  w  Davis,  113  id.  243 ;  Raux  v.  Brandy 
90  id.  311 ;  Eno  v.  Diefendorf  102  id.  721.)  The  allow- 
ance of  interest  was  not  error.  ( White  v.  Miller,  78  N.  Y. 
396 ;  Robhins  v.  Carll,  93  id.  657 ;  McMahon  v.  N.  Y.,  etc, 
R.  R.  Co.,  20  id.  463 ;  Sedg.  on  Dam.  §  399,  p.  437 ;  Little 
V.  Banks,  85  N.  Y.  267 ;  Foster  v.  Newburgh,  ^^  Barb.  645  ; 
Carrica/rti  v.  Blanco,  121  N.  Y.  230 ;  Green  v.  Disbrow,  79 
id.  9 ;  Kinburg  v.  JSF.  T.  E,  R,  Co,,  138  id.  638.)  The 
exceptions  to  the  findings  of  fact  raise  no  question  in  this 
court,  unless  there  is  such  an  absence  of  evidence  tliat  the 
court  can  say,  as  matter  of  law,  that  the  facts  found  were 
unproven  when  they  can  be  reviewed  as  rulings  upon  ques- 
tions of  law.  (Code  Civ.  Pro.  §§  992,  993 ;  Thompson  v. 
Hazard,  120  N.  Y.  634;  Avery  v.  N.  Y.  C.  R.  R.  Co.,  121 
id.  31.) 
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Earl,  J.  This  action  was  brought  to  recover  for  the  use  of 
horses  let^by  the  plaintiff  to  the  defendant  during  all  the  years 
from  the  26th  day  of  April,  1875,  to  some  time  in  November, 
1885.  The  plaintiff  claims  in  his  complaint  that  the  whole 
sum  for  the  hire  of  his  horses  was  upwards  of  $12,000,  upon 
which  the  defendant  had  paid  him  upwards  of  $10,000,  leav- 
ing a  balance  due  him  of  about  $2,000.  The  defendant  in 
liis  answer  denied  that  he  had  had  the  use  of  plaintiff's  horses 
to  the  amount  claimed  by  him ;  denied  that  there  was  any- 
thing due  the  plaintiff,  and  alleged  that  he  had  paid  him  in 
full.  He  also  set  up  the  Statute  of  Limitations.  The  action 
was  commenced  on  the  28th  day  of  April,  1890. 

We  will  assume  that  the  plaintiff's  account  for  the  use  of 
his  horses  was  sufficiently  proved.  But  we  are  of  opinion 
that  upon  the  undisputed  evidence  all  of  the  account  prior  to 
the  28th  day  of  April,  1884,  was  barred  by  the  Statute  of 
Limitations. 

The  referee  found  that  the  last  item  of  debit  in  the  account 
was  for  horses  furnished  on  the  4th  day  of  November, 
1885,  and  he  found  that  the  last  payment  made  by  defendant 
to  plaintiff  on  account  of  the  horse  hire  was  $7.00  paid 
November  13th,  1885,  which  was  duly  credited  on  the 
account,  and  that  that  sum  was  a  payment  upon  the  balance 
of  the  entire  account.  He  further  found  that  each  and  every 
payment  made  by  the  defendant  to  the  plaintiff  on  account  of 
the  horses  hired  to  the  defendant  was  applied  by  the  plaintiff 
upon  the  entire  balance  due  therefor  on  the  date  of  such  pay- 
ment, and  was  credited  generally  by  the  plaintiff  upon  the 
account ;  that  the  defendant  never  made  any  application  nor 
requested  plaintiff  to  make  any  application  of  any  of  the  pay- 
ments upon  account  of  any  particular  portion  of  the  horse 
hire,  nor  upon  any  particular  portion  of  the  indebtedness ; 
and  he  found  that  no  part  of  plaintiff's  claim  was  barred  by 
the  Statute  of  Limitations. 

The  contention  of  the  plaintiff  is  that  the  whole  account  is 
saved  from  the  bar  of  the  Statute  of  Limitations  by  part  pay- 
ments, and  in  that  way  only. 
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In  order  to  make  a  money  payment  a  part  payment  within 
the  statute,  the  burden  is  upon  the  creditor  to  show  tliat 
it  was  a  payment  of  a  portion  of  the  admitted  debt,  and  that 
it  was  paid  to  and  accepted  by  him  as  such,  accompanied 
by  circumstances  amounting  to  an  absohite  and  lAiquali- 
fied  acknowledgment  by  the  debtor  of  more  being  due,  from 
which  a  promise  may  be  inferred  to  pay  tlie  remainder.  Part 
payment  of  a  debt  is  not  of  itself  conclusive  to  take  the  case 
out  of  the  statute.  In  order  to  have  that  effect  it  must  not 
only  appear  that  the  payment  was  made  on  account  of  a  debt^ 
but  also  on  account  of  the  debt  for  which  action  is  brought, 
and  that  the  payment  was  made  as  a  part  of  a  larger  indebted- 
ness, and  under  such  circumstances  as  warrant  a  jury  in  find- 
ing an  implied  promise  to  pay  the  balance.  If  it  be  doubtful 
whether  the  payment  was  a  part  payment  of  an  existing  debt, 
more  being  admitted  to  be  due,  or  whether  the  payment  waa 
intended  by  the  party  to  satisfy  the  whole  of  the  demand 
against  him,  the  payment  cannot  operate  as  an  admission  of  a 
debt  so  as  to  extend  the  period  of  limitation.  If  there  be  a 
mere  naked  payment  of  money  without  anything  to  show  on 
what  account,  or  for  what  reason  the  money  was  paid,  the 
payment  -will  be  of  no  avail  under  the  statute.  The  payment 
must  be  made  under  such  circumstances  as  to  show  a  recog- 
nition of  a  larger  debt  remaining  unpaid.  These  rules,  in 
varying  phraseology,  are  laid  down  and  illustrated  in  many 
authorities.  (Abbott's  Trial  Ev.  824  ;  1  Wood  on  Limitations, 
271,  et  seq,;  Harper  Y^Fairley^  53  N.  Y.  442;  Alhro  v. 
Figuera,  60  id.  630  ;  Sjnith  v.  Ryan,  66  id.  352.) 

Now  what  have  we  here  ?  There  is  no  proof  whatever  of 
the  circumstances  under  which  the  $7.00  was  paid  on  the  13tli 
of  Nov.,  1885.  There  was  no  proof  even  aside  from  the 
plaintiff's  ledger  in  which  it  was  credited  that  it  was  ever 
paid.  The  finding  of  the  referee  that  the  plaintiff  credited 
all  of  the  numerous  payments  made  by  the  defendant  during 
"  all  the  years  upon  the  account  generally  is  of  no  moment. 
The  question  is  not  how  he  applied  the  payments,  but  how 
the  debtor  intended  they  should  be  applied  and  understood 
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they  were  applied.  And  even  if  it  be  true  that  the  defendant 
never  made  any  particular  direction  as  to  how  the  payments 
should  be  applied,  that  is  not  sufficient  to  save  the  bar  of  the 
statute,  unless  the  plaintiff  can  show  that  they  were  made  by 
the  defendant  consciously  to  apply  upon  the  whole  account, 
and  in  recognition  of  the  whole  account. 

Now  what  are  the  facts  here  bearing  upon  these  payments  ? 
The  plaintiff  himself  testified  that  lie  never  presented  a  state- 
ment of  the  account  to  the  defendant.  So  far  as  the  evidence 
discloses  he  never  mentioned  the  general  account  to  the  defend- 
ant and  asked  of  him  any  payment  thereon,  and  it  does  not 
appear  that  he  ever  brought  the  general  account  to  the  mind 
of  the  defendant  at  the  time  of  any  payment.  On  the  con- 
trary, every  bill  presented  to  the  defendant,  from  the  middle 
of  April,  1884,  to  the  end  of  the  account,  was  generally  for 
horses  let  to  the  defendant  during  the  previous  week,  and 
sometimes  during  the  previous  month.  So  far  as  the  evidence 
discloses  every  bill  presented  to  the  defendant  for  payment 
was  a  bill  for  a  specified  time  upon  which  the  defendant  made 
his  payment.  There  is  no  satisfactory  evidence  in  this  case 
that  the  defendant  knew  or  believed  that  he  owed  the  plaintiff 
any  account  which  antedated  the  middle  of  April,  1884.  If 
we  assume  that  the  defendant  had  all  the  horses  charged  to 
him  on  the  plaintiff's  ledger  from  April  1st,  1884,  to  November 
15th,  1886,  and  that  he  made  all  the  payments  credited  to  him  in 
that  ledger,  we  then  have  the  fact  that  all  the  payments  were 
less  by  more  than  one  hundred  dollars  than  the  amount  he 
owed  for  horses  hired  during  the  same  period.  So  that  there 
were  no  payments  within  the  six  years  prior  to  the  commence- 
ment of  the  action  which  are  necessarily  to  be  applied  upon 
the  whole  account  existing  prior  to  that  time.  So  far  as  we 
can  discover,  therefore,  in  this  evidence,  there  Is  no  warrant 
whatever  for  finding  that  the  defendant  made  or  intended  to 
make  any  payment  during  the  six  years  prior  to  the  com- 
mencement of  this  action  to  apply  upon  any  account  for  horse 
hire  existing  at  an  earlier  date. 

We  are  not  satisfied  with  the  conclusion  reached  by  the 
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referee.  The  case  should  go  back  for  a  new  trial,  wlieu,  if 
possible,  the  plaintiff  may  make  such  proof  as  will,  within  the 
rules  of  law  above  stated,  save  the  whole  of  his  account  from 
the  bar  of  the  Statute  of  Limitations.  Upon  the  record  as  it 
now  appears  he  has  failed  to  do  that,  and  the  judgment  must 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Georoe  W.  Crouch,  Jr.,  Appellant,  v,  Gustave  Muller, 

Respondent. 

A  contractor  with  the  owner  of  land  for  the  erection  of  a  building  thereon 
executed  to  C,  who  had  furnished  materials,  an  order  upon  the  owner 
directing  him  to  pay  C.  a  sum  specified,  and  deduct  the  same  from  the 
amount  of  the  contract.  In  an  action  to  recover  the  amount  of  the 
order,  held,  that  the  order  amounted  to  an  equitable  assignment  pro 
tanto;  but  that,  in  the  absence  of  due  prior  notice  to  the  owner  of  the 
assignment,  lie  was  only  liable  for  the  amount  remaining  unpaid  on  the 
contract  when  the  action  was  brought. 

Defendant  was  a  German  who  did  not  understand  English:  the  order 
was  shown  to  him  and  described  as  a  note  for  him  to  sign  for  the 
amount  stated  therein.     IMil,  that  this  was  not  due  notice. 

(Argueti  February  26,  1894 ;  decided  March  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  October  term,  1892,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  to  recover  upon  the  following 
instrument : 

"RocHESTEK,  X.  Y.,  Oct  18,  1889. 
"  Mr.  G.  Muller  : 

"  Dear  Sir. —  Please  pay  to  George  W.  Crouch,  Jr.,  one 
thousand  dollars  ($1,000.00)  and  deduct  the  same  from  the 
amount  of  my  contract  for  building  your  house  on  Sullivan 
street. 

"J.  B.  SCHEUCH" 
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The  complaint  alleged,  and  it  appeared,  that  said  order  was 
given  to  plaintiff  in  payment  for  materials  furnished,  to  be  used 
by  Scheuch  in  erecting  a  house  for  defendant  under  a  contract 
between  them.  The  complaint  alleged  that  on  the  day  of  the 
delivery  of  the  instrument  it  was  presented  to  defendant, 
notice  given  him  of  its  contents  and  payment  demanded,  but 
that  no  payment  has  been  made  upon  it.  Defendant  denied 
the  presentation  or  any  notice  of  the  giving  of  the  instrument 
prior  to  the  last  payment  on  the  contract ;  he  admitted  tliat 
there  was  still  due  upon  the  contract  the  sum  of  $153.90, 
and  this  amount,  with  interest  from  the  completion  of  the 
contract,  he  made  an  offer  to  pay.  A  verdict  was  directed 
and  rendered  for  that  amount. 

Further  facts  are  stated  in  the  opinion. 

C.  F,  Dean  for  appellant.  The  order  given  to  plaintiff  by 
contractor  Scheucli  was  properly  drawn  and  did  not  require 
acceptance  to  bind  defendant.  {Munger  v.  Shannon^  61  N. 
Y.  251,  257.)  After  notice  of  the  order,  the  owner  was 
bound  to  apply  the  fund  to  its  payment  and  to  no  other  pur- 
pose. {Lauer  v.  Dtnin,  115  N.  Y.  405,  409.)  Defendant 
had  sufficient  notice  of  the  order  and  his  obligations  under  it 
to  put  him  on  inquiry  as  to  the  rights  of  plaintiff  "  and  he  is 
chargeable  with  a  knowledge  of  all  the  facts  that  an  inquiry 
projperly  made  would  have  disclosed  to  him."  {Ellis  v. 
Horsman,  90  X.  Y.  466,  473,  474.)  The  defendant's  daughter 
was,  as  interpreter,  the  accredited  agent  of  the  parties,  acting 
witliin  the  scope  of  her  Authority  and  in  the  execution  of  her 
agency,  and  plaintiff  could  give  her  answers  in  evidence. 
(Phillips  on  Ev.  519;  1  Greenl.  on  Ev.  [15th  ed.]  257,  25S, 
§§182,  183.)  There  was  a  sufficient  question  of  fact  to  go  to 
the  jury.     {Jleermhns  v.  EUsioorth^  64  N.  Y.  159.) 

e/.  W,  Taylor  for  re>?pondent.  The  plaintiff  failed  to  show- 
that  the  defendant  had  knowledge  that  the  plaintiff  held  an 
assignment  of  an  interest  in  the  contract  price  when  he  i>aid 
the  amounts  due  on  the  contract  to  Scheuch.     {Brill  v.  Tuttley 


1894.]  Ckouch  v.  Muller.  497 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Finch,  J. 


81  K  Y.  457 ;  Zauer  v.  Dunfi,  52  Hun,  194.)  The  plaintiff 
was  bound  to  prove  notice  to  the  defendant  of  the  assign- 
ment, in  order  to  protect  himself  against  subsequent  pay- 
ments.    {IIeenna?i8  v.  Ellsworth,  64  K.  Y.  156.) 

Finch,  J.  The  order  drawn  by  the  contractor  upon  the 
defendant,  by  its  terms  and  under  the  circumstances,  operated 
as  an  equitable  assignment  of  the  sum  expected  to  become 
due  upon  the  owner's  contract  with  the  builder.  {Brill  v. 
TutOe,  81  N.  Y.  457.)  There  would  be  no  doubt  of  plain< 
tiffs  right  to  recover  the  whole  of  such  sum  if  due  notice  of 
the  assignment  had  been  given  to  the  drawee ;  but  the  trial 
court  and  the  General  Term  have  concurred  in  the  conclusion 
that  no  such  notice  was  given,  and  have  so  held  as  matter  of 
law  upon  the  evidence.  It  is  that  ruling  wluch  is  assailed  on 
this  appeal. 

If  there  was  no  proof  except  that  given  by  the  two  persons 
who  presented  the  order  to  the  defendant  it  would  be  easy  to 
uphold  the  decision  made,  for  the  defendant  did  not  under- 
stand English,  and  was  not  fully  or  correctly  informed  of  the 
contents  of  the  paper  by  Miller,  who  sought  to  explain  it  in 
German.  Both  of  these  persons  described  it  as  a  paper  to  be 
signed  by  the  defendant,  and  he  must  necessarily  have  under- 
stood it  to  be,  if  not  a  note,  as  he  testified,  at  least  an  order 
depending  for  its  effect  upon  his  signature  and  acceptance, 
and  so  not  an  equitable  assignment  of  the  fund  which  could 
operate  without  his  assent.  The  agents  of  the  plaintiff,  there- 
fore, misled  him,  and  failed  to  give  him  the  requisite  notice. 
They  knew  he  could  not  read  English,  and  came  prepared  for 
that  emergency,  but  instead  of  translating  the  order  itself  into 
German  they  described  in  that  language  their  own  mistaken 
idea  of  its  legal  effect,  and  instead  of  leaving  the  order  or  a 
correct  copy  of  it  with  him,  so  that  he  might  procure  it  to  be 
translated  into  his  own  language,  they  took  the  instrument 
away  and  left  hun  with  an  incorrect  understanding  of  the 
paper,  and  without  means  of  correcting  it. 

But  the  question  becomes  closer  and  more  difficult  when  we 
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come  to  the  testimony  of  the  defendant  himself.  He  says  at 
ilrst  that  Babcock  said  to  him,  "  Here  I  bring  a  note  of  a 
thousand  dollars,"  which  lie  wants  me  to  sign  and  I  wouldn't 
do  it.  He  adds,  "  Babcock  read  it  and  Miller  translated  it 
into  German  for  me."  How  Miller  translated  it  he  had  him- 
self testiiied,  and  what  the  defendant  meant  by  such  transla- 
tion became  apparent  when  he  stated  in  answer  to  the  court 
what  it  was  that  Miller  said.  His  statement  was :  "  Miller 
said,  *  Here  I  bring  a  note  of  a  thousand  dollars  and  I  want 
you  to  sign  it.'  "  So  far  it  is  quite  clear  that  no  such  idea  as 
that  of  an  equitable  assignment  had  been  conveyed  to  the 
mind  of  the  defendant,  or  had  been  understood  or  compre- 
hended by  him,  but,  on  the  contrary,  the  notice  was  of  an 
order  requiring  an  acceptance  and  signing  by  him  as  essential 
to  its  operative  force.  The  trouble  arises  from  what  he  f ur- 
Aer  said.  He  testified,  "  I  told  Miller  I  wanted  to  see  my 
architect  and  my  lawyer.  I  saw  my  attorney  and  my  archi- 
tect both  afterwards.  I  went  to  the  architect  and  asked,  who 
do  I  owe  the  money  ?  Who  am  I  to  pay  this  money 
to,  the  contractor  or  to  Crouch  ? "  It  is  argued  that 
this  inquiry  of  the  defendant  justifies  a  possible  inference  that 
he  knew  and  understood  the  true  character  of  the  order ;  that 
he  realized  that  Crouch  in  some  manner  had  asserted  a  claim 
upon  him  for  the  balance  to  become  due,  and  that  for  such 
reason  he  sought  to  ascertain  to  which  of  the  two  he  ought  to 
make  payment :  and  so  a  question  arose  as  to  the  real  J;enor 
and  effect  of  the  notice  which  should  have  been  submitted  to 
the  jury.  The  point  is  somewhat  close,  but  I  am  inclined  to 
think  that  the  defendant's  statement  does  not  change  the 
situation,  and  is  consistent  with  all  that  preceded  it.  The 
defendant  did  know,  for  he  had  been  told,  that  his  contractor 
had  drawn  an  order  upon  him  which  he  was  asked  to  accept, 
and  we  must  ajssume  that  he  went  to  his  attorney  and  architect 
with  that  statement,  and  that  he  understood  the  order  to  be  an 
effort  to  divert  his  future  payments  to  Crouch;  so  that  his 
inquiry  was  whether  that  effort  did  or  did  not  make  him 
debtor  to  Crouch  instead  of  the  contractor.    He  was  told  it 
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did  not.  If  he  had  not  been  misled,  if  a  correct  description 
of  the  order  had  been  given  to  him,  or  it  had  been  Uterally 
translated  into  German,  or  a  copy  had  been  given  him  to  take 
to  his  advisers,  who  could  read  it,  his  inquiry  would  have  had 
a  different  answer.  I  think  the  question  he  asked  does  not 
indicate,  in  opposition  to  all  the  other  evidence  in  the  case, 
that  the  defendant  understood  the  order  to  be  something 
different  from  the  description  given  of  it,  or  to  be  one  which 
transferred  the  right  to  the  fund,  but  that,  on  the  contrary,  he 
thought  it  to  be  what  was  described  to  him,  but  the  effect  of 
which,  and  the  propriety  of  his  refusal  to  accept  it,  he  thought 
it  prudent  to  submit  to  the  judgment  of  his  advisers. 

I  am  disposed,  therefore,  to  approve  the  conclusion  of  the 
courts  below,  and  the  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Allison  K.  Hume,  Appellant,  v.  Edward  C.  Randall  et  al., 

Respondents.  141  i<^\ 

Where  a  grantee  of  a  life  estate  takes  also  by  his  deed  a  power  to  alien  in 
fee  to  any  person  by  means  of  a  will,  and  no  person  other  than  the  gran- 
tee of  the  power  has,  by  the  terms  of  its  creation,  any  interest  in  its  exe- 
cution, the  power  is  a  general  beneficial  one. 

In  an  action  by  the  vendor  to  enforce  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  land,  plaintiff  claimed  title  under  a  deed 
with  ipvenant  of  wammty,  which  contained  conditions  substantially  as 
follows  :  The  grantees  shall  have  an  equal  interest  in  the  property,  and 
shall  control  and  direct  the  same  after  the  death  of  the  grantor ;  upon 
the  death  of  one  of  the  grantees  the  other  to  have  such  control  during 
life;  neither  '*  shaU  have  the  right  to  convey  by  deed "  without  the 
consent  of  the  grantor,  but  it  may  be  arranged  to  be  disposed  of  by 
will  by  the  survivor,  or  by  mutual  will  of  the  grantees,  to  take  effect 
after  the  death  of  both.  The  habendum  clause  was  to  the  grantees,  their 
"  heirs  and  assigns  forever."  The  grantor  was  dead  at  the  date  of  the 
deed  from  the  gmntees  to  plaintiff.  Held^  that  said  grantees  had  power 
to  alien  their  life  estate  after  the  death  of  their  grantor;  and  so,  that  their 
conveyance  with  warranty  conveyed  the  fee.    (1 R.  S.  732-733,  §§  81-84.) 

Outti7ig  V.  Cutting  (86  N.  Y.  522);  Cn^kf  v.  County  of  Kings  (97  id.  421); 
Genet  v.  Bunt  (113  id.  158),  distinguished. 

Hume  v.  RandaU  (65  Hun,  437),  reversed. 
(Argued  February  26,  1891;  decided  March  6,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  4,  1892,  which  directed  judgment  in 
favor  of  defendants  upon  a  case  submitted  under  the  Code  of 
Civil  Procedure  (§  1279). 

Plaintiff  sought  in  this  controversy  to  compel  defendants  to 
complete  a  contract  entered  into  by  them  with  him  to  pur- 
chase certain  lands  in  Erie  county  in  this  state.  Defendants 
claimed  that  the  title  offered  by  plaintiff  was  not  merchantable. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  F.  Williams  for  appellant.  The  first  question  sub- 
mitted to  the  court  should  have  been  answered  in  the  affirma- 
tive. The  deed  of  William  S.  Van  Duzee  and  wife  vested  in 
,  the  grantees  the  fee  absolute  of  said  premises  after  the  death 
of  said  Van  Duzee  and  wife  in  respect  to  the  rights  of  the 
purchaser  from  them,  so  that  the  warranty  deed  of  said 
grantees  to  the  plaintiff  conveyed  to  him  the  absolute  fee  of 
said  premises.  {Cutihig  v.  Cutting ^  86  N.  Y.  531 ;  A,  B, 
Society  v.  Sturl\  45  How.  Pr.  160 ;  Freehom  v,  Wagnei\  4 
Keyes,  27.)  The  decision  of  the  General  Term  would  render 
sections  81,  83  and  84  of  the  statutes  relating  to  powers  abso- 
lutely inoperative  and  of  no  effect,  and  is  also  directly  in 
opposition  to  the  rulings  of  this  court.  {Freeborn  v.  Wagnery 
2  Abb.  Ct.  App.  Dec.  175;  Crooke  v.  County  of  Kings^  97 
N.  Y.  421.)  The  intention  of  the  grantor,  William  5.  Van 
Duzee,  in  said  deed  vvas  to  retain  for  his  lifetime  a  certain  con- 
trol over  said  premises,  and  to  convey  all  beneficial  interest  in 
and  enjoyment  of  said  premises  after  his  death  to  the  grantees, 
retaining  neither  for  himself  nor  for  his  heirs  any  remainder  in 
said  premises,  nor  any  estate  whatsoever  therein ;  consequently 
he  conveyed  to  said  grantees  the  fee  of  the  premises  subject  to 
his  own  control  therein  during  his  lifetime.  {Newkirk  v. 
Newkirky  2  Caines,  346 ;  Roosevelt  v.  Thurman^  1  Johns.  Ch. 
220 ;  Oxley  v.  Lane^  35  N.  Y.  340 ;  Schermerhorn  v.  Negus^ 
1  Den.  448.)  In  adopting  sections  81,  83  and  84,  article  3, 
title  2,  chapter  1,  part  1  of  the  Ee vised  Statutes,  it  was  clearly 
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the  intention  of  the  revisers  to  cover  such  a  case  as  the  one  at 
bar.     {Crooke  v.  County  of  Kinga^  97  N.  Y.  421.) 

Jesae  H,  Behrends  and  C.  M.  Bushnell  for  respondents. 
The  grantors  in  the  deed  in  question  created  by  it  two  suc- 
cessive  hfe  estates  in  their  grantees,  and  during  their  existence 
suspended  the  absolute  power  of  alien tion.  This  tliey  had  a 
statutory  right  to  do,  of  which  right  the  interpretation  of  sec- 
tions 81-85  of  the  Statute  of  Powers  contended  for  by  plain- 
tiff would  deprive  them.  The  intent,  too,  of  the  revisers  in 
adopting  these  sections,  did  not  include  a  case  like  tlie  one  in 
question.  {Jackson  v.  Trowhridge^  1  Johns.  Cas.  91 ;  Jack- 
son V.  Troup^  16  Johns.  172  ;  Tvoup  v.  IVihoNj  2  Cow.  195  ; 
Chamherlain  v.  ChamherJahi^  43  N.  Y.  424;  Riggs  v.  Pal- 
nur,  115  id.  506,  509,  510;  Smith  v.  People,  47  id.  330, 
336;  James  r.  Patten,  6  id.  9,  13;  Tonnele  v.  Ilall,  4  id. 
140,  144.)  The  grantor,  William  S.  Yan  Duzee,  did  not,  in 
the  said  deed,  retain  any  estate  in  the  premises  whatever,  but 
merely  a  power  in  trust,  which  allowed  him  to  manage  the 
property  during  his  life  ;  and  only  two  life  estates  in  the  prop- 
erty were  created  by  his  deed.  {Kissam  v.  Dierkes,  49  N. 
Y.  602.)  The  deed  of  Sarah  A.  Cornell  and  Laura  S.  Beal 
to  the  plaintiff  here  might  be  attacked  by  their  subsequent 
creditors,  on  the  ground  that  such  a  deed  was  beyond  their 
power  to  execute,  and  that  their  life  estates,  being  subject  to 
a  condition  forbidding  their  alienation,  are  subject  to  the 
claims  of  such  creditors,  thereby  putting  these  defendants  to 
the  expense  of  a  lawsuit  to  maintain  their  rights.  Xo  title 
fihonld  be  adjudged  merchantable  which  carries  with  it  a  pos- 
sible lawsuit.  {B.  P.  Com,  \,  Armstrong,  ^^o  N.  Y.  235; 
Hinckley  v.  Smith,  51  id.  21 ;  Lockman  v.  PelUy,  29  Hun, 
434 ;  Argall  v.  Raynor,  20  id.  267.)  Section  85  of  article  3 
of  title  2  of  chapter  1,  part  2,  Kevised  Statutes  (R.  S.  [8th  ed.] 
p.  2447),  as  it  follows  section  84,  modifies  it,  and  sections  81 
to  84  do  not  apply  to  this  case,  as  the  grantees  in  this  case 
had  no  power  to  dispose  of  the  premises  in  question  during 
their  respective  lifetimes.     (Cutting  v.  Cutting^  86  N.  Y.  522 ; 


502  Hume  v.  Randall  et  al.  [Mar., 

Opinion  of  the  Court,  per  Peckhah,  J.  .  [Vol.  141. 

Crodke  v.  County  of  Kings^  97  id.  421 ;  Oenet  v.  Sunt,  113 
id.  158.) 

Peckham,  J.  The  sole  question  arises  in  this  case  over  the 
deed  from  Van  Duzee  and  wife  to  Sarah  A.  Cornell  and  Laura 
S.  Beal.  If,  under  the  provisions  of  that  deed,  the  grantees 
therein  were  able,  subsequent  to  the  death  of  Van  Duzee,  to 
convey  a  fee,  then  the  plaintiff  took  such  fee  by  virtue  of  a 
deed  from  those  grantees,  and  plaintiff's  deed  tendered  to 
defendants  conveyed  a  good  title,  and  the  judgment  should  be 
in  his  favor.     Otherwise  not. 

The  case  was  submitted  to  the  General  Term  upon  an 
agreed  state  of  facts.  The  defendants  agreed  to  purchase  from 
plaintiff  the  premises  described  in  the  Van  Duzee  deed,  but 
now  object  to  complete  the  purchase  on  the  ground  that  the 
plaintiff  cannot  convey  a  good  title.  The  Van  Duzee  deed 
conveys  certain  land  in  Erie  county  in  this  state  to  the  above- 
named  grantees,  and  upon  terms  and  conditions  as  follows : 

"  It  is  hereby  intended  and  understood  that  the  parties  of 
the  second  part  shall  botli  have  an  equal  and  undivided  inter- 
est in  the  property  conveyed  above,  and  said  parties  shall  con- 
trol and  direct  said  property  during  their  natural  life  after  the 
decease  of  William  S.  Van  Duzee,  one  of  the  parties  of  the 
first  part.  If  one  of  the  parties  of  the  second  part  should  be 
taken  away  by  death,  the  other  party  shall  have  the  control 
during  her  natural  life  after  the  time  mentioned  above,  but 
neither  party  or  both  shall  have  the  right  to  convey  away  this 
property  by  deed  or  other  forms  during  their  lives  without 
the  written  consent  of  William  S..  Van  Duzee,  one  of  the 
parties  of  the  first  part,  bjitjt  may  be  arranged  to  be^isposed 
of  ^y  WJ]^  by  one  of  the  second  party  who  shall  survive  tlie 
the  other,  or  by  a  mutual  will  as  the  parties  may  agree,  which 
will  shall  take  effect  after  the  death  of  both  parties  of  the 
second  part  mentioned  above.  Said  Van  Duzee  shall  have 
the  full  control  of  said  property  and  its  products  during  his 
natural  life,  but  the  products,  interest  and  issues  of  said  prop- 
erty shall  go  for  the  benefit  of  the  parties  of  the  second  part. 
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It  being  understood  that  said  products,  interest  and  issues 
sliall  be  equally  divided  between  the  parties  of  the  second 
part,  but  after  the  decease  of  one  of  the  second  party  the  sur- 
vivor shall  have  the  said  rents,  products  and  issues  at  her  use 
and  control.  And  it  is  further  stipulated  that  if  either  of  the 
parties  marry  mentioned  above,  then  the  other  party  shall  have 
full  control  and  possess  the  entire  premises  herein  deeded." 

The  deed  contained  in  the  habendum  clause  following  the 
above  language,  the  words  "  to  have  and  to  hold  the  said 
premises  as  above  described  with  the  appurtenances  unto  the 

said  party  of  the  second  part  and  to heirs  and  assigns 

forever.''  It  also  contained  a  covenant  of  warranty.  At  the 
date  of  the  deed  from  the  grantees  in  the  above  deed  to  the 
plain tiif  herein,  the  grantors  Van  Duzee  were  both  dead.  The 
General  Term  held  that  the  Van  Duzee  deed  did  not  vest  in 
the  grantees  the  fee  of  the  premises  even  after  the  deaths  of 
the  Van  Duzees,  and  that  the  grantees  could  not  convey  a  fee 
to  the  plaintiff.  It,  therefore,  ordered  judgment  in  favor  of 
the  defendants.  The  plaintiff  appeals  here  and  insists  that  he 
took  the  fee  and  has  a  good  title,  which  the  defendants  should 
receive  and  pay  for  as  agreed  upon. 

We  think  the  General  Term  erred  in  the  conclusion  it 
arrived  at. 

It  is  not  disputed  that  imder  this  deed  the  grantees  took  a 
power  to  alien  in  fee  by  means  of  a  will  to  any  alienee  what- 
ever, and  that  no  person  other  than  the  grantees  of  this  power 
had  by  the  terms  of  its  creation  any  interest  in  its  execution. 
This  constitutes  what  is  termed  a  general  beneficial  power. 
(1  E.  S.  732,  §§  77,  79;  Cutting  v.  Cuttmrj,  86  K  Y.  522, 
531.) 

It  is  claimed  by  the  plaintiff  that  the  grantees  also  took  a 
life  estate  which,  subsequent  to  the  death  of  the  grantor,  Wm. 
S.  Van  Duzee,  could  be  aliened,  and  that  by  virtue  of  the 
provisions  of  the  statute  they  could  convey  a  fee  to  purchasers. 

The  sections  referred  to  are  sections  81,  82,  83  and  84  of 
the  article  on  Powers  (1  R.  S.  732,  733) : 

"  §  81.  Where  an  absolute  power  of  disposition,  not  accom- 
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panied  by  any  trust,  shall  be  given  to  the  owner  of  a  particu- 
lar estate  for  life  or  years,  such  estate  slmll  be  changed  into  a 
fee  absolute  in  respect  to  the  rights  of  creditors  and  pur- 
chasers, but  subject  to  any  future  estates  limited  thereon,  in 
case  the  power  should  not  be  executed,  or  the  lands  should  not 
be  sold  for  the  satisfaction  of  debts. 

"  §  82.  Where  a  like  power  of  disposition  shall  be  given  to 
any  person  to  whom  no  particular  estate  is  limited,  such  per- 
son shall  also  take  a  fee,  subject  to  any  future  estates  that  may 
be  limited  thereon,  but  absolute  in  respect  to  creditors  and 
purchasers. 

"  §  83.  In  all  cases  where  such  power  of  disposition  is  given,   ** 
and  no  remainder  is  limited  on  the  estate  of  the  grantee  of 
the  property,  such  grantee  shall  be  entitled  to  an  absolute  fee. 

"  §  84.  Where  a  general  and  beneiicial  power  to  devise  the 
inheritance  shall  be  given  to  a  tenant  for  life  or  for  years,  such 
tenant  shall  be  deemed  to  possess  an  absolute  power  of  dis- 
position within  the  meaning  and  subject  to  the  provisions  of 
the  three  last  preceding  sections."" 

Within  the  last  or  84:th  section  it  would  seem  that  the  power 
to  convey  a  fee  was  gmnted  to  those  occupying  a  position 
such  as  the  grantees  in  the  Van  Duzee  deed.  If  it  be  assumed 
that  the  grantees  had  the  right  to  alien  their  life  estate  after 
the  death  of  Van  Duzee  as  above  stated,  then  there  would 
seem  to  be  no  doubt  that  their  deed  in  this  case  was  a  good 
one.  In  such  case  their  conveyance  with  warranty  conveyed 
the  fee,  and  any  subsequent  attempted  execution  of  the  power 
to  devise  would  be  fruitless.  {Freehorn  v.  Wagne}*^  2  Abb. 
Ct.  App.  Dec.  175.)  The  defendants,  however,  urge  that  the 
terms  of  this  deed  are  such  that  the  grantees  had  no  power  to 
alien  their  life  estate  w^ithout  the  consent  of  Van  Duzee, 
which  has  never  been  given,  and  as  he  is  dead,  it  never  can 
be,  and  that  the  suspension  of  the  power  of  alienation  pro- 
vided for  in  the  deed  was  not  longer  than  the  statute  permits, 
and  hence  the  case  last  above  cited  does  not  apply  nor  the 
provisions  of  the  statute  above  cited  in  regard  to  powers.  It 
is  said  that  if  the  tenant  for  life  have  no  power  to  alien  it  is 
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immaterial  whether  the  lack  of  power  comes  from  the  terms 
of  the  instrument  creating  the  estate  by  reason  of  which  the 
grantee,  ahhoiigh  clothed  with  the  legal  title,  is  prevented 
from  making  it  the  subject  of  alienation,  or  because  the  legal 
title  is  in  a  trustee,  and  the  life  tenant,  so  to  speak,  is  only 
the  beneficiary.  It  is  urged  that  in  neither  case  can  the  statute 
apply  and  no  fee  can  be  conveyed  to  a  purchaser. 

The  cases  cited  by  defendants'  counsel  are  Cuttmg  v.  Cut- 
ting (86  N.  Y.  522) ;  Crooked.  County  of  Kings  (97  id.  421), 
and  Oenet  v.  Hunt  (113  id.  158).  These  are  cases  where  the 
legal  title  was  in  the  trustee  and  they  are  the  foundation  for 
the  claim  that  where  the  tenant  for  life  has  no  power  to  alien 
his  life  estate  the  case  does  not  come  within  the  above  statute, 
although  the  tenant  may  have  a  power  to  dispose  of  the  fee\ 
by  will.  The  argument  is  founded  upon  the  assumption  that 
the  life  tenant  has  no  power  to  alien  his  life  interest.  If  he/ 
have  that  power  the  argument  is  inapplicable. 

Upon  a  careful  examination  of  the  language  of  this  deed 
we  are  convinced  that  the  gi^antees  after  the  death  of  William 
S.  Van  Duzee  had  power  to  alien  their  life  estate.  The  deed 
said  that  neither  party  or  both  should  have  the  right  to  con- 
vey by  deed  or  other  forms  during  their  lives  without  the  con- 
sent of  Van  Duzee,  but  it  also  provided  that  after  his  death 
the  parties  (grantees)  should  control  and  direct  the  property 
during  their  natural  lives.  Looking  at  the  whole  language 
of  the  deed  we  are  pereuaded  the  grantees  had  the  power 
subsequent  to  the  death  of  Van  Duzee  to  convey  their  life 
estate,  and  that  power  joined  to  the  power  to  alien  by  will  in 
fee,  gave  them  power  to  convey  a  fee  to  a  purchaser  by  their 
warranty  deed. 

The  plaintiff,  therefore,  took  a  good  title  from  the  grantees 
in  the  Van  Duzee  deed  and  tendered  a  good  one  to  defendants. 

Upon  this  construction  of  the  deed,  it  becomes  clear  that 
the  judgment  of  the  General  Term  should  be  reversed,  and 
judgment  ordered  for  the  plaintiff,  with  costs. 

All  concur. 

Judgment  accordingly. 
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^^^  ^^^1  William  H.  Thomas,  Respondent,  v.  William  B.  Gage, 

IJSI?  Appellant. 

77  AD*  71       '^^^  silence  of  one  to  whom  a  letter  is  written,  when  there  is  no  duty  to 
^■M^H^HM  speak,  does  not  operate  as  an  admission  of  the  facts  stated  in  the  letter. 

T.  &  M.,  plaintiff's  assignors,  and  defendant  entered  into  a  contract  by 
the  terms  of  which  the  former  agreed  to  make  a  monument  for  the 
latter,  who,  the  contract  stated,  "  is  to  inspect  the  model  when  made  in 
clay,  and  it  is  to  be  made  to  his  entire  satisfaction."  In  an  action  for 
an  alleged  breach  of  the  contract,  plaintiff  gave  evidence  to  the  effect 
that  defendant  inspected  the  model  when  liDished  and  expressed  his 
entire  satisfaction  therewith.  This  was  denied  by  defendant,  who  testi- 
fied that,  on  the  contrary,  he  expressed  dissatisfaction,  specifyiug 
various  defects  and  objections.  Plaintiff  was  permitted,  against  the 
objection  of  defendant,  to  read  in  evidence  a  letter  from  M.  to  defend- 
ant which,  among  other  things,  stated  in  substance  that  the  model  had 
been  on  exhibition  in  the  studio  of  T.  &  M.  for  about  a  month,  and 
that  hundreds  of  visitors,  professional  and  business  men  and  women, 
unanimously  commended  it;  this  was  followed  by  a  sttitement  of 
what  various  persons,  who  were  named,  had  said  upon  the  subject. 
HeUl,  that  the  admission  of  the  letter  in  evidence  was  error,  requiring  a 
reversal  of  the  j  udgment. 

(Argued  February  27,  1804;  decided  ^larch  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  2,  1892,  wliich  affirmed  a  judgment  in  favor  of 
plaintiil  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material^ 
are  stated  in  tlie  opinion. 

Charles  S,  Lester  for  ap])ellant.  The  court  erred  in  admit- 
ting in  evidence  tlie  letter  of  John  L.  Miller,  assignor  of  the 
plaintiff,  dated  June  6,  1890.  {Stephens  v.  Vroman^  16  X. 
Y.  381;  Learned  v.  Tlllotson.^  97  id.  1 ;  Falrlie  v.  Denton^ 
3  C.  &  P.  103 ;  Waring  v.  U,  S,  T,  Co.,  4  Daly,  233 ;  R6b- 
inson  v.  F.  R,  R.  Co,,  7  Gray,  92 ;  Slmjjson  v.  Watnis,  3 
Hill,  619 ;  Nickerson  v.  Riujer,  70  X.  Y.  279,  283 ;    Worrall 
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V.  ParmeUey  1  id.  519.)  A  defendant  should  not  lose  the 
benefit  of  an  exception  because  after  an  adverse  ruling  he  goes 
on  with  the  witness  and  seeks  ineffectually  to  make  a  case. 
He  does  not  thereby  waive  the  exception.  (  Ward  v.  W.  Lis. 
Co.,  6  Bosw.  229 ;  Iloltefi  v.  Holten,  5  Wkly.  Dig.  14.) 

John  A.  Foley  for  respondent.  It  was  proper  for  either 
party  to  read  the  letter  of  August  sixteenth.  {Nunn  v. 
Beitzenthaler,  18  Wkly.  Dig.  114;  Trischet  v.  II.  Ins.  Co,, 
14  Gray,  456;  Grattun  v.  M.  Ins.  Co.,  92  K  Y.  274.) 
Plaintiff  having  introduced  defendant's  letter  dated  August 
twenty-first,  and  defendant  having  read  a  portion  of  plaintiff's 
dated  June  thirteenth  and  his  own  dated  June  sixteenth,  it 
was  proper  for  plaintiff  to  read  the  whole  correspondence. 
{Nu7in  v.  ReitzenthaUr,  IS  Wkly.  Dig.  114 ;  Strong  v.  Strong, 
1  Abb.  [N.  S.]  233  ;  Trischet  v.  11  Ins.  Co.,  14  Gray,  456; 
McCall  V.  Moschcowitz,  10  Civ.  Pro.  Kep.  107 ;  Learned  v. 
Tillotson,  97  N.  Y.  1.)  The  time  of  performance  mentioned 
in  contract,  "by  July  1,  1890,  or  as  near  thereafter  as  possi- 
ble," gave  plaintiff  a  reasonable  time  for  performance,  due 
regard  being  had  to  his  means,  engagements,  etc.  (2  Pars,  on 
Cont.  498.)  It  was  the  proper  measure  of  damages  to  take 
from  the  contract  price  of  $4,485  the  value  of  the  material  on 
hand  at  the  time  of  rescission  and  what  it  would  cost  to  com- 
plete and  erect  the  monument  (Sedg.  on  Dam.  223 ;  40  N. 
Y.  422 ;  63  id.  8 ;  4  id.  338 ;  89  id.  36,  45  ;  7  Hill,  61.) 

Andrews,  Ch.  J.  By  the  written  contract  of  January  20th, 
1890,  for  an  alleged  breach  of  which  the  action  is  brought,  the 
firm  of  Thomas  &  Miller  were  to  make  and  erect  for  the 
defendant  a  monument  to  be  placed  in  the  cemetery  grounds 
in  Saratoga  Springs,  according  to  a  design  of  tlie  "Arger- 
signer  "  monument,  of  which  a  photograph  was  furnished  by 
Thomas  &  Miller  to  the  defendant.  The  contract  contained  this 
provision  :  "  Mr.  Gage  is  to  inspect  model  when  made  in  clay, 
and  it  is  to  be  made  to  his  entire  satisfaction."  Thomas  &  Miller 
made  a  clay  model  of  the  monument,  and  in  April,  1890,  the 
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defendant  went  to  Quincy,  Mass.,  to  inspect  it.  The  case  turned 
at  the  trial  on  the  interview  between  the  parties  on  this 
occasion.  The  plaintiff  (assignee  of  Thomas  &  Miller)  gave 
evidence  tending  to  show  that  the  defendant  then  expressed 
his  satisfaction  with  the  work  and  accepted  the  model  as  con- 
forming to  the  contract.  This  evidence  was  contradicted  by 
the  defendant,  who  testified  in  substance  that  on  that  occasion 
he  found  fault  with  the  model  as  not  conforming  to  the 
"  Argersigner "  statue,  and  declared  his  dissatisfaction,  and 
specified  various  defects  and  objections.  It  was  conceded  on 
the  trial  that  unless  the  model  was  made  to  the  satisfaction  of 
the  defendant  the  plaintiff  could  not  recover.  The  jury 
found  a  verdict  for  the  plaintiff.  They  must,  therefore,  have 
credited  the  version  given  by  the  plaintiff's  witnesses  of  the 
interview  between  the  parties  in  April,  1890,  there  being  no 
other  proof  from  which  it  could  be  found  that  the  model  had 
been  accepted  by  the  defendant.  Subsequent  to  the  inter- 
view in  April,  there  was  a  con'espondence  running  through 
several  weeks  between  the  parties  relating  to  the  monument. 
The  last  letter,  written  by  the  defendant  under  date  of  Aug. 
21,  1890,  contained  a  declaration  that  he  rescinded  the  con- 
tract because  the  work  was  unsatisfactory,  and  he  therein 
notified  Thomas  &  Miller  to  proceed  no  further.  This  letter 
was  introduced  by  the  plaintiff  and  read  without  objection. 
It  appears  from  the  testimony  of  Mr.  Thomas,  one  of  the  finn, 
that  on  or  about  the  1st  day  of  June,  1890,  the  defendant  in 
a  conversation  with  him  at  Saratoga  Springs,  informed  him 
that  he  was  "  dissatisfied  with  everything,"  and  stated  that  a 
photograph  of  the  planter  cast  of  the  model  which  had  been 
sent  him  was  a  clumsy  imitation  of  the  "Argersigner  "  statue. 
The  plaintiff  was  permitted,  against  the  objection  and  excep- 
tion of  the  defendant,  to  read  in  evidence  a  letter  dated  June 
6,  1890,  written  by  Mr.  Miller,  of  the  firm  of  Thomas  &  Miller, 
from  Quincy,  Mass.,  to  the  defendant  at  Saratoga  Springs, 
which  commences  w^th  the  statement  that  "  Mr.  Thomas,  my 
partner,  writes  me  that  yon  did  not  like  the  photograph  of  the 
model,  and  you  thought  it  a  clumsy  imitation  of  the  '  Argereig- 


I89i.]     -  Thomas  v.  Gage.  .  509 

^.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 


ner '  statue,  and  tliat  you  tvanted  us  to  hunt  up  the  artist  that 
made  the  *  Argersigner '  model  and  have  him  make  a  new  one." 
The  writer  then  proceeds  to  speak  of  Mr.  Muer's  (the  mod- 
eler's) ability  as  an  artist,  and  of  other  work  which  he  had 
done  wJiich  had  been  liighly  commended  by  a  person  named, 
a  student  of  art.  The  letter  then  states  that  the  model  in 
question  was  made  by  Mr.  Muer,  and  asks,  "  if  you  were  not 
satisfied  when  you  were  here  why  did  you  not  say  so,'-  and 
the  letter  then,  among  other  things,  says :  "  The  fact  is,  Mr. 
Gage,  this  figure  has  been  on  exhibition  in  our  studio  for 
about  a  month,  and  there  have  been  hundreds  of  visitors  to 
see  it,  doctors,  merchants,  newspaper  reporters,  granite  con- 
tractors, and  ladies  from  all  sections  of  the  state,  and  it  has 
been  the  unanimous  expression  that  it  is  the  best  that  has  been 
made  in  Quincy,"  and  then  follows  a  statement  of  what  cer- 
tain individuals,  naming  them,  said,  concluding  as  follows : 
"  Mr.  Bussell,  one  of  our  local  artists,  said,  '  there  can  be  no 
fault  found  with  it.'  These  are  but  a  few  of  the  comments 
by  disinterested  parties,"  etc.  The  letter  was  objected  to  gen- 
erally as  incompetent  on  the  ground  that  it  was  a  statement  by 
the  witness  in  his  own  favor,  and  special  objection  was  taken 
to  the  statements  therein  of  the  declarations  of  other  per- 
sons, and  to  each  paragraph  therein.  The  admission  of  this 
letter  was  error.  It  was  not  an  answer  to  any  letter  of  the 
defendant.  The  issue  was,  whether  the  defendant  had, 
in  April,  1890,  expressed  himself  satisfied  with,  and  had 
accepted  the  model  as  a  compliance  with  the  contract.  If  the 
declarations  in  the  letter  to  the  eilect  that  the  defendant,  in 
April,  had  expressed  himself  satisfied  might  be  considered  as 
a  reply  to  the  oral  statement  made  by  the  defendant  to  the 
partner  of  the  writer,  that  he  had  always  been  dissatisfied, 
the  recapitulation  in  the  letter  of  'declarations  of  third  persons 
as  to  the  merit  of  the  model,  had  no  relation  to  anything  said 
in  that  conversation.  These  opinions  did  not  bear  upon  the 
issue  being  tried,  viz.,  whether  the  defendant,  in  April,  had 
declared  himself  satisfied,  but  they  were  calculated  to  preju- 
dice the  jury.     The  minds  of  the  jury  would  naturally  be 
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diverted  from  the  real  issue,  and  tliey  might  well  be  inclined 
to  discredit  the  evidence  of  the  defendant  where  so  many 
competent  judges  had  declared  that  the  work  was  of  the  high- 
est merit.  They  woulJl,  at  least,  regard  the  objections  made 
by  the  defendant  to  the  work  as  captious  and  unreasonable. 
The  evidence  was  hearsay  and  inadmissible  under  the  plain 
ruJes  of  evidence.  By  admitting  the  letter  the  plaiAtiff  was 
allowed  to  put  in  evidence  his  own  declaration  of  what  third 
persons  had  said,  and  this  too  on  a  matter  not  material  to  the 
issue,  which  was  as  to  the  personal  satisfaction  of  the  defend- 
ant with  the  model.  The  letter  was  not  competent  as  tend- 
ing to  show  an  acquiescence  by  the  defendant  in  the  opinions 
of  third  persons  stated  therein.  He  was  under  no  obligation 
to  deny  the  assertions  made.  One  to  whom  a  letter  is  written 
may  remain  silent  when  there  is  no  duty  to  speak,  and  in 
such  case  silence  does  not  operate  as  an  admission  of  the  mat- 
ters to  which  the  letter  relates.  The  cases  of  Learned  v. 
TiUotson  (97  N.  T.  1)  and  Bank,  etc.,  v.  Delafield  (126  id. 
4:18)  are  quite  applicable  here. 

The  error  in  the  admission  of  the  letter  of  June  6,  1890, 
requires  a  reversal  of  the  judgment.  The  other  exceptions 
need  not  be  considered,  as  on  a  new  trial  the  questions  raised 
thereby  may  not  be  again  presented. 

Judgment  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Geoeoe  II.  W,  Curtis,   Appellant,  v.   The  Wheeler  and 
Wilson  Manufacturing  Company,  Hespondent. 

Where,  on  trial  at  Circuit,  a  verdict  is  directed  by  the  court,  and  exceptions 
are  ordered  to  be  heard  in  the  first  instance  at  Qeueral  Term,  an  appeal 
from  the  judgment  brings  up  nothing  for  review  except  questions  pre- 
sented by  the  exceptions,  and  so,  where  the  direction  of  the  verdict  is 
not  excepted  to,  the  question  as  to  its  propriety  may  not  be  considered 
on  the  appeal. 

PureJum  v.  Mdtteson  (35  N.  Y.  211),  distinguished. 

(Argued  February  28,  1894 ;  decided  March  13,  1894.) 

Appeal  'from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  29,  1892,  which  overruled  plaintiffs 
exceptions  and  directed  judgment  in  favor  of  defendant  upon 
a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Howard  A.  Sperry  for  appellant.  The  court  at  the  trial  of 
this  action  directed  a  verdict  for  the  defendant,  although  the 
evidence  was  conflicting,  with  exceptions  to  be  heard  in  the 
first  instance  at  the  General  Term,  and  that  court,  after  hear- 
ing the  exceptions,  directed  a  judgment  for  the  defendant ; 
this  was  error.  {Purchase  v.  Matteson^  25  N.  T.  211 ;  Code 
Civ.  Pro.  §§  1000,  1336.)  Plaintiff  urges  that,  even  if  the 
jury  found  a  verdict  against  him,  the  exceptions  to  the  evi- 
dence would  have  warranted  a  new  trial.  {Huntingdon  v. 
Claflin,  38  N.  Y.  183 ;  Cuffy,  Dowland,  57  id.  565.) 

Miron  Winslmo  for  respondent.  *  The  defendant  set  up  as 
an  affirmative  defense  an  agreement  subsequent  to  the  date 
of  the  contract  by  the  plaintiff,  by  which  the  plaintiff  agreed 
for  certain  considerations  to  release  his  alleged  claim  under  his 
alleged  contract,  which  claim  was  disputed  by  the  defendant. 
The  rule  that  settlement  for  a  less  sum,  after  debt  is  due,  is  not 
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good  by  way  of  accord  and  satisfaction,  does  not  apply  where  the 
claim  is  disputed.  {People  ex  rel,  v.  Buffalo  Asylum^  96  X. 
Y.  640;  Jeffray  v:  DaviSy  124  id.  164.)  There  was  no  error 
in  the  direction  by  the  conrt  to  the  jury  to  find  a  verdict  for  the 
defendant.  {Herring  v.  Hoppock^  15  N.  Y.  409,  413  ;  Wild 
V.  H.  R.  B.  Co.,  24  id.  433  ;  Corning  v.  T.  L  &  N\  Factory, 
44  id.  577,  594;  Neuendorff  v.  TF.  M.  Z.  Ins.  Co.,  69  id. 
388,  393 ;  Dwight  v.  G.  L.  Ins.  Co.,  103  id.  359 ;  Lovett  Co. 
V.  Houghton,  116  id.  529;  Bulger  v.  Rosa,  119  id.  464; 
Wylde  V.  N.  R.  R.  Co.,  53  id.  156 ;  Brxice  v.  Kdly,  7  J.  & 
S.  27;  Lynch  v.  Pyne,  10  id.  11  ;  Kehr  v.  Staxtf,  12  Daly, 
115,  117 ;  MoUoy  v.  N.  T.  C.  R.  R.  Co.,  10  id.  453 ;  Boyd 
V.  Colt,  20  How.  Pr.  3S4 ;  T.  M.  Co.  v.  FosUr,  51  Barb. 
346,  351 ;  41  K  Y.  620 ;  Bavlec  v.  N.  Y.  &  H.  R.  R.  Co., 
59  id.  356.)  No  exception  appears  to  have  been  taken  by  the 
plaintiff  to  the  ruling  of  the  court  directing  a  verdict  for  the 
defendant ;  consequently  the  plaintiff  is  not  in  a  position  to 
raise  the  question  upon  appeal  whether  such  ruling  was 
erroneous.  {Emmons  v.  Wheeler,  3  Ilun,  545;  People  v. 
Buddemiech,  103  X.  Y.  501 ;  Briggs  v.  Waldron,  83  id.  5S2, 
586;  Hamilton  v.  T.  A.  R.  R.  Co.,  53  id.  27;  S.  0.  Co.  v. 
A.  Ins.  Co.,  79  id.  506,  510 ;  Duryea  v.  Voshurgh,  121  id. 
57,  62 ;  Schwinger  v.  Raymmid,  105  id.  648.) 

Earl,  J.  The  plaintiff  sought  in  this  action  to  recover 
from  the  defendant  the  balance  alleged  to  be  due  to  him  for 
the  purchase  price  of  a  patent  sold  and  assigned  by  him  to  it. 
The  allegations  of  the  complaint  are  put  in  issue  by  the  answer, 
and  the  defendant  also  alleged  a  counterclaim  for  which  it 
prayed  judgment.  The  action  has  been  twice  tried.  Upon 
the  first  trial  the  plaintiff  recovered  a  verdict,  and  upon  appeal 
to  the  General  Term  from  the  judgment  entered  thereon  the 
court  reversed  the  judgment,  and  granted  a  new  trial,  on  the 
ground  that  the  verdict  of  the  jury  was  against  the  weight 
of  evidence.  The  cause  came  to  trial  a  second  time,  and 
during  the  progress  of  the  trial  the  plaintiff  took  several 
exceptions  to  the  rulings  of  the  trial  judge  upon  questions  of 
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evidence.  At  the  close  of  all  the  evidence  the  counsel  for  the 
defendant  requested  the  couii;  to  direct  a  verdict  in  its  favor 
for  the  amount  of  its  counterclaim,  and  such  a  verdict  waa 
directed.  The  plaintiff  took  no  exception  to  the  direction  of 
the  verdict,  and  the  court  ordered  the  exceptions  (there  being 
none  except  those  above  mentioned)  to  be  heard  in  the  first 
instance  at  the  General  Term,  and  judgment  was  ordered  for 
the  defendant  upon  the  verdict,  and  this  appeal  is  from  that 
judgment. 

We  have  considered  the  exceptions  taken  by  the  plaintiff 
during  the  progress  of  the  trial,  and  it  is  very  clear  that  none 
of  them  point  out  any  error,  and,  indeed,  none  of  the  excep- 
tionfe  were  orally  argued  before  us. 

The  sole  contention  of  the  plaintiff's  counsel  upon  the  argu- 
ment was  that  a  verdict  ought  not  to  have  been  directed,  and 
that  the  case  should  have  been  submitted  to  the  jury.  There 
is  no  exception  which  presents  that  question  for  our  consider- 
ation. The  plaintiff  acquiesced  in  the  direction  of  a  verdict. 
If  the  evidence  was  conliicting  and  tlie  plaintiff  claimed  that 
he  had  made  a  case  for  the  consideration  of  the  jury  he  should 
have  taken  an  exception  to  the  direction  of  a  verdict.  He 
strenuously  contends,  however,  that  his  position  is  the  same  as 
if  he  had  taken  an  exception  to  the  direction  of  the  verdict, 
and  calls  our  attention  to  the  case  of  Purchase  v.  Matteson 
(25  N.  Y.  211),  as  an  authority  for  his  contention.  That  case 
bears  no  analogy  to  this,  and  is  not  an  authority  here.  There 
tlie  court  directed  a  verdict  subject  to  the  opinion  of  the  court 
at  General  Term,  and  the  practice  there  pointed  out  is  appli- 
cable to  such  a  case.  Here  no  verdict  was  directed  subject  to 
the  opinion  of  the  court.  The  direction  of  the  verdict  was 
absolute,  and  the  exceptions  were  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term.  In  such  a  case  nothing  is 
before  the  General  Term  but  the  exceptions  taken  upon  the 
trial,  and  as  those  exceptions  were  not  well  taken  the  judgment 
must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
SiCKELs— Vol.  XCVL        65 
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Benjamin  F.  Gerding,  Respondent,  v.  John  B.  Haskin  et  al., 

Appellants. 

A  real  estate  broker,  in  order  to  recover  compensation  for  service  as  such, 
must  prove  that  he  found  a  purchaser  and  produced  him  to  his  princi- 
pal, who  was  ready  and  willing  to  purchase  the  real  estate  of  the  latter 
upon  his  terms.  The  principal  is  entitled  to  know  the  name  of  the  pro- 
posed purchaser,  and  so  long  as  there  is  an  uncertainty  in  this  regard  the 
broker  is  not  entitled  to  compensation. 

In  an  action  by  such  a  broker  to  recover  commissions,  the  evidence  pre- 
sented on  behalf  of  plaintiff  was  to  the  effect  that  he  went  to  defend- 
ants with  L.,  who  was  engaged  in  forming  a  syndicate  to  purchase  the 
land ;  that  L.  offered,  on  behalf  of  the  syndicate,  to  purchase  at  defend- 
ants' price,  giving  names  of  persons  who  had  then  consented  to  join 
the  syndicate,  but  before  the  syndicate  was  fully  formed  defend- 
ants sold  tha  land  to  other  parties.  Held,  that  plaintiff  failed  to 
show  performance  of  his  contract;  and  that  a  refusal  to  nonsuit  was 

,   error. 

(Argued  March  5,  1894;  decided  March  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  January  4,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  plaintiff  to  recover  his  com- 
pensation as  a  broker  under  the  employment  of  the  defend- 
ants to  find  for  them  a  purchaser  of  their  real  estate  situated  in 
the  city  of  New  York. 

Defendants  put  in  issue  the  material  allegations  of  the 
■complaint.  Upon  the  trial  plaintiff  gave  evidence  tend- 
ing to  show  his  employment,  the  amount  of  his  com- 
pensation and  what  he  claimed  to  be  performance  of  his  con- 
tract. As  to  the  performance,  the  only  evidence  for  the 
plaintiff  was  that  of  himself  and  one  Lewis.  He  testified 
that  after  his  employment  he  went  to  Haskin's  house  and  told 
him  that  he  had  a  buyer  for  the  property   at  his  price, 
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$110,000,  and  asked  him  how  much  hq  required  to  be  paid  on 
the  contract ;  that  Haskin  replied,  $25,000  on  the  delivery  of 
the  deed,  $5,000  on  the  signing  of  the  contract ;  that  the  next 
day  he  again  went  to  Haskin's  house  with  Lewis  and  intro- 
duced Lewis  to  him  and  told  him  "  he  was  the  gentleman 
who  represented  the  buyers ;  that  Mr.  Haskin  said  'all  right,' 
and  wanted  to  know  tlie  names  of  the  buyers,"  and  he  gave 
him  the  names  and  he  entered  them  in  a  memorandum  book ; 
that  Mr.  Lewis  then  told  Haskin  that  he  had  $250  in 
his  pocket  and  took  it  out,  which  he  said  he  would  pay  to  him 
and  take  a  receipt,  and  that  any  time  he  named  he  would 
draw  the  contract  and  pay  him  the  balance  of  the  $5,000, 
the  deed  to  be  delivered  on  the  first  of  November;  that 
Mr.  Haskin  expressed  satisfaction  with  the  persons  named 
as  buyers ;  that  no  one  was  present  but  himself  and  Lewis 
and  Haskin,  and  that  in  his  interview  with  Haskin  he  named 
eight  persons  as  proposed  purchasers  of  the  real  estate.  It 
appears  by  his  cross-examination  that  he  was  required  to  give 
a  bill  of  particulars  in  this  action,  and  that  one  of  the  persons 
named  to  Haskin  as  a  buyer  was  not  named  in  the  bill  of  par- 
ticulars, and  that  another  one  who  was  not  named  to  Haskin 
was  specified  in  the  bill  of  particulars.  Lewis  testified  that 
at  the  interview  mentioned  he  told  Haskin  he  had  a  "  syndi- 
cate which  were  willing  to  pay  the  $110,000,"  and  that  he 
"  had  $250  in  cash  and  took  the  money  out  and  offered  it  to 
him  to  pay  a  deposit  and  take  his  receipt  for  the  same,"  which 
Haskin,  for  reasons  stated,  declined  then  to  take ;  that  Haskin 
asked  him  "  who  the  syndicate  was ; "  that  "  I  gave  him  some 
of  the  names  of  the  syndicate  that  we  had  at  that  time ;  I 
don't  think  the  syndicate  was  full  when  I  went  there,"  and 
that  then  he  gave  the  names  of  the  persons  who  had  then 
joined  the  syndicate,  one  of  whom,  at  least,  was  not  among 
the  names  mentioned  by  the  plaintiff  in  his  evidence.  He 
testified  further :  "  When  I  heard  that  the  property  was  for 
.sale  we  started  in  to  form  a  syndicate  to  purchase  it,  and  I  got 
these  gentlemen  together,  part  of  them,  not  all  of  them,  on  a 
Saturday  evening  in  our  office,  and  submitted  the  offer  of 
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$110,000;  at  least,  submitted  the  price  of  $110,000  for  the 
property.  There  was  nothing  paid  in.  Each  one  assented  to 
subscribe  for  one  share.  They  authorized  me  to  go  to  Haskiii 
and  oflfer  him  $110,000  for  the  property,  and  to  pay  $250  on 
the  contract,  or  on  the  purchase  of  the  property,  and  if  Mr» 
Haskin  wished  any  more  money  to  call  on  Mr.  Martin  Walter 
and  he  would  supply  it.  I  was  to  draw  on  Mr.  Walter  for 
the  $5,000."  He  also  testified  that  he  was  a  member  of  tlie 
syndicate  ;  that  he  furnished  the  $250  which  was  offered  to 
Haskin,  and  that  no  one  else  put  up  any  money,  and  the 
list  of  proposed  purchasers  testified  to  by  him  differed  mate- 
rially from  the  list  of  names  specified  as  purchasei-s  by  the^ 
plaintiff. 

The  defendants,  testifying  on  their  own  behalf,  denied  the- 
employment,  tlie  agreement  for  compensation  and  the  per- 
formance of  the  contract  by  the  plaintiff. 

At  the  close  of  the  plam tiff's  evidence  the  defendants  moved 
to  dismiss  the  complaint,  specifying  no  grounds,  and  their 
motion  was  denied.  At  the  close  of  all  the  evidence  on  both 
sides  they  again  moved  for  the  dismissal  of  the  complaint  and 
for  the  direction  of  a  verdict  in  their  favor,  specifying  no 
grounds  for  their  motions,  and  the  motions  were  denied. 

The  evidence  was  then  submitted  to  the  jury  and  thej 
found  for  the  plaintiff,  and  from  the  judgment  in  his  favor 
the  defendants  appealed  to  the  General  Term,  and'  to  this 
court. 

Isaac  11,  Maynard  for  appellants.  The  exception  U>  the 
refusal  of  the  court  to  direct  a  verdict  for  tlie  defendants 
brings  up  for  review  the  question  whether,  upon  all  the  evi- 
dence in  the  ca«e,  the  plaintiff  was  entitled  to  recover  or  had 
established  his  cause  of  action.  {Appleby  v.  F.  Ins.  Co.j  5*t 
N.  Y.  253 ;  Schwinger  v.  Raymo^vd^  105  id.  648 ;.  Hemfnens' 
V.  Ndson^  138  id.  517;  Peaks  v.  Bel%  7  Hun,  454;  Hamil- 
ton V.  T.  A,  a.  S.  Co.,  13  Abk  [N".  S:]i  318;)  The  minds  of 
the  parties  never  met  as  to  the  terms  of  sale;  (j/Sicsd<^rf  v.. 
Schmidt,  55  N.  Y.  95;  SMoM  v.  B^  I.  Co.,  83  id.  378; 
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Vreelwid  v.  Velterlein^  33  N.  J.  L.  247 ;  McGavock  v.  Wood- 
lief,  20  How.  Pr.  221 ;  Stilbnaji  v.  Fitzgerald,  37  Minn. 
186.)  The  pretended  purchasers  were  never  produced  to  the 
Teiidors  for  tlieir  acceptance,  and  until  that  is  done  the  broker 
is  not  entitled  to  commissions.  (Rapal je  on  Real  Est.  §  72 ; 
Hayden  v.  GiuUo,  35  Mo.  App.  647 ;  Pratt  v.  PaUerson^  7 
Phila.  135 ;  CoUmaii  v.  Garrigue,  18  Barb.  60 ;  Martin  v. 
BUs9,  57  Hun,  159 ;  Wylie  v.  M,  Banlc,  61  N.  Y.  416.)  The 
plaintiff  never  produced  any  purchaser  to  the  defendant 
Tappen,  and  as  to  him  made  no  proof  of  the  performance  of 
his  contract  of  service  as  broker,  which  would  entitle  him  to 
recover.  (4  Kent's  Comm.'  367,  368 ;  Blood  v.  Goodrich,  9 
Wend.  68 ;  Foster  v.  Eager,  2  Lans.  182 ;  Loomis  v,  Suprs., 
6  id.  269;  Yatea  v.  Andrews,  37  X.  Y.  657;  Morlock  v. 
BuUer,  10  Ves.  111.)  The  plaintiff  failed  to  prove  that  the 
purchasers  produced  were  of  sufficient  ability  to  perform  the 
proposed  agreement  for  purcliase  and  to  pay  for  the  property. 
Tlie  purchaser  must  be  shown  to  be  able  to  perform  or  com- 
missions are  not  earned.  (Rapalje  on  Real  Est.  §  72 ;  Dnclos 
V.  Cunningham,  102  N.  Y.  678 ;  Barnard  v.  Monnott,  1  Abb. 
(^t.  Ap]3.  Dec.  108 ;  33  How.  140 ;  3  Keyes,  203 ;  Everhart 
V.  Searle,  74  Penn.  St.  256 ;  Iselin  v.  Griffith,  26  Iowa,  648.) 
The  plaintiff  cannot  recover  commissions  because  it  ap}>ears 
from  his  own  testimony  that  he  was  acting  as  the  agent  of 
the  proposed  purchasers.  {Dxiryes  v.  Lester,  75  N.  Y.  442 ; 
Dutdap  V.  Richards,  2  E.  D.  Smith,  181 ;  Pierce  v.  Thomas^ 
4  id.  354;  Cassard  v.  Hinman,  6  Bosw.  8;  Rice  v.  Wood, 
113  Mass.  133 ;  Gm^lon  v.  Clapp,  Id.  335 ;  Bell  v.  MeCon- 
nell,  37  Ohio  St.  396;  Lynch  v.  Fallm,  11  R.  I.  311 ;  Con- 
nelly  v.  Sjnith,  142  Penn.  St.  25.) 

Abel  Crook  for  appellants.  Each  tenant  in  common  could 
♦convey  or  contract  to  convey  only  his  own  share.  The 
employment  of  plaintiff  as  broker  by  one  defendant  does  not 
bind  the  otlier  defendant.  Hence,  if  either  party  is  held  not 
liable  for  commissions,  and  the  other  is  held  liable,  the  ver- 
•dict  is  excessive  and  should  be  reduced  one-half.     (  Van  Doren 
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V.  Baity y  11  Hun,  241 ;  Bowman  v.  Travisy  54  N.  Y.  640 ; 
McLean  v.  McLean^  96  id.  655 ;  Tuers  v.  Tuers^  100  id.  200.) 
To  entitle  the  plaintiff  to  commissions  as  broker  he  most  have 
established  by  competent  proof  employment  by  the  defend- 
ants to  effect  a  sale  of  the  property  Upon  certain  specified 
terms ;  that  he  has  found  a  purchaser  of  sufficient  responfei- 
bility  who  is  willing  to  take  the  property  upon  the  tenns 
named.  {Ducloa  v.  Cuningham^  102  N.  Y.  678.)  Upon  the 
testimony  of  plaintiff  and  his  witness  Eickwort  it  is  clear  that 
the  transaction,  so  far  as  Tappen  is  concerned,  was  not  a  gen- 
eral employment  of  plaintiff  as  a  broker  to  sell  the  property, 
but  an  unsuccessful  attempt  on  the  part  of  plaintiff  to  buy  the 
property  for  Eickwort,  the  parties  not  agreeing  upon  the  price, 
but  Tappen  promising  to  pay  a  commission  if  the  particular 
sale  then  under  negotiation  should  be  consummated  with  Has- 
kin's  consent.  No  valid  performance  was  shown.  No  hona 
•fide  purchaser  on  Haskin's  terms  was  secured.  At  most  it 
was  a  tentative  affair,  not  an  accomplished  fact.  {Oondict  v. 
Cowdreyj  139  N.  Y.  273.)  The  exception  to  defendants' 
motion  to  direct  a  verdict  for  the  defendants  was  well  taken, 
and  the  motion  for  a  new  trial  on  the  minutes  should  have 
been  granted.  Plaintiff,  as  matter  of  law  upon  the  undisputed 
evidence,  ought  not  to  have  recovered,  and  should  have  been 
nonsuited.  {Kaare  v.  T,  S.  c&  I.  Co.^  139  N.  Y.  369 ;  Sickles^ 
V.  FUmagan^  79  id.  224.) 

C.  Bainhridge  Smith  for  respondent.  The  broker  earns  his 
commission  when  he  procures  a  person  able  and  willing  to 
purchase  on  his  employer's  terms.  {StiUman  v.  Mitchell^  2 
Eobt.  523 ;  Barnard  v.  Mannot,  3  Keyes,  203 ;  33  How.  Pr. 
440 ;  Levy  v.  Coogauy  30  N.  Y.  S.  K.  553 ;  Duclos  v.  Ciin^ 
ningham^  102  N.  Y.  678.)  The  ability  of  the  person  who  vs 
willing  to  buy  will  be  presumed  in  the  absence  of  evidence  to 
the  contrary.  {Hart  v.  Hoffman,  44  How.  Pr,  168.)  The 
case  does  not  contain  a  certificate  that  all  the  evidence  is 
before  the  court,  and  in  the  absence  of  such  a  certificate  the 
court  will  not  review  disputed  questions  of  fact,     (Levi  v. 
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Marshall,  30  N.  Y.  S.  E.  283 ;  Porter  v.  Penn,  107  N.  Y. 
531.)  The  counsel  for  the  defendants  requested  the  court  to 
charge  the  jury  "  that  if  the  jury  shall  accept  the  testimony 
of  Judge  Tappen  that  no  commissions  should  be  paid  until 
the  deed  actually  passed  that  no  verdict  can  be  rendered  for 
the  plaintiff."  This  was  properly  refused.  {McGrath  v. 
M,  L,  Ins,  Co,,  6  N.  Y.  S.  R.  376 ;  Dolan  v.  i>.  cfc  H,  C. 
Co.,  71  N.  Y.  285.) 

Earl,  J.  Before  a  real  estate  broker  can  recover  his  com- 
pensation, he  is  bound  to  prove  that  he  found  a  purchaser 
and  produced  him  to  his  principal,  ready  and  willing  to  pur* 
chase  the  real  estate  upon  his  terms.  (Rapalje  on  Real  Estate 
Bro.  §  72 ;  Coleman  v.  Garrigues,  18  Barb.  60 ;  Martin  v. 
Bliss,  57  Hun,  159  ;  Wylie  v.  Marine  Bank,  61  N.  Y.  416.) 

It  is  contended  on  behalf  of  the  defendants,  that  the  plain- 
tiff utterly  failed  to  show  that  he  produced  any  purchaser 
to  the  defendants,  ready  and  willing  to  enter  into  contract 
with  them.  They  were  entitled  to  know  who  the  proposed 
purchasers  were,  and  with  whom  they  were  expected  to  enter 
into  contract ;  and  so  long  as  there  was  uncertainty  as  to  the 
purchasers,  the  plaintiff  could  not  claim  performance  of  his 
contract  and  demand  his  compensation. 

Now,  from  the  evidence  furnished  by  the  plaintiff,  who 
can  we  say  were  the  purchasers  ?  It  is  impossible  to  say  from 
his  evidence.  Although  he  furnished  certain  names  to  Haskin 
as  the  purchasers,  yet  when  he  came  to  furnish  his  bill  of  par- 
ticulars he  omitted  one  of  those  names  and  inserted  another. 
The  names  of  the  members  of  the  purchasing  syndicate  as 
given  by  Lewis  differed  materially  from  those  given  by  the 
plaintiflE»to  Ilaskin  at  the  time  of  the  interview  with  him ;  and 
Lewis  testified  that  the  syndicate  was  not  full ;  and,  theref ore^ 
the  persons  who  were  to  make  the  purchase  were  not  then 
known.  He  was  then  forming  a  syndicate  for  the  purchase 
of  the  property,  and  he  got  a  portion  of  the  persons  he  named 
together  in  his  office,  and  each  one  of  them  consented  to  sub- 
scribe for  one  share.     But  it  does  not  appear  what  proportion 
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of  the  property  or  of  the  purchase  price  constituted  one  share. 
The  whole  matter  seems  to  have  been  incomplete,  nebulous 
and  uncertain.  Neither  the  plaintiff  nor  Lewis  knew  who  the 
purchasers  were  really  to  be,  and  they  did  not  produce  them 
to  Haskin  or  name  to  him  who  they  were.  Before  the  syn- 
dicate of  purchasers  was  fully  formed  tlie  defendants  sold  the 
real  estate  to  another  person,  and  that  ended  their  relations 
with  the  plaintiff.  {Sussdorf  v.  Schmidt,  55  N.  Y.  319 ; 
Wylie  V.  Marine  Natl,  Bank^  61  id.  415  ;  Sihbald  v.  Beth- 
lehem Iron  Co,^  83  id.  378.) 

Therefore,  without  examining  other  objections  made  to  the 
plaintiff's  recovery,  we  think  he  utterly  failed  to  show  that  he 
had  performed  his  contract,  and  hence  he  should  have  been 
nonsuited  at  the  trial. 

It  is  now  claimed,  however,  that  the  motions  for  a  dismissal 
of  the  complaint  and  for  the  direction  of  a  verdict  were 
ineffectual,  and  are  not  now  available  to  the  defendants 
because  no  grounds  for  the  motions  were  stated.  A  motion  to 
direct  a  verdict  for  the  defendant  is  in  substance  a  motion  for 
a  nonsuit,  and  must  be  governed  by  tlie  same  rules.  (Busel  v. 
CampbeU,  54  N.  Y.  353.)  It  is  undoubtedly  the  general  rule 
that  a  motion  for  a  nonsuit  is  ineffectual  unless  the  grounds 
upon  which  it  is  based  are  specified.  The  defect  in  the  plain- 
tiff's case  should  be  pointed  out,  so  that  he  may  supply  it,  if 
he  can.  {Booth  v.  Bunee,  31  N.  Y.  246 ;  Binsae  v.  Wood^ 
37  id.  526  ;  Thayer  v.  Marsh,  75  id.  340;  Sterrett  v.  Third 
NaU.  Bank  of  Buffalo,  122  id.  659  ;  Quirdan  v.  WeUh,  141 
id.  458.)  So  much  is  required  by  good  faith  and  fair  prac- 
tice, and  so  much  is  due  to  the  orderly  administration  of 
justice.  But  where  no  grounds  are  specified  for  a  nonsuit, 
the  motion  is  sufficient  if  it  be  apparent  that  the  objection 
made  to  the  plaintiff's  recovery  could  not  have  been 
obviated  if  it  had  been  particularly  specified.  To  such 
a  case  the  rule  does  not  apply,  as  the  plaintiff  suffers 
no  harm  and  is  not  misled  because  the  grounds  were  not 
particularly  brought  to  his  attention  or  to  the  attention 
of  the  court.     In  a  case  like    this,  we    think,  the   motion 
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to  nonsuit  without  specifying  grounds  should  be  held 
eflEectual.  The  plaintiff  was  a  witness  on  his  own  behalf,  and 
we  must  assume  that  he  gave  all  the  evidence  he  could.  He 
assumed  to  state  the  whole  transaction  between  himself  and 
Haskin,  and  we  cannot  assume  that  if  the  ground  for  a 
nonsuit  now  relied  upon  had  been  stated  he  could  have  changed 
his  evidence.  Lewis  seems  to  have  been  the  principal  mover 
in  forming  the  syndicate  of  purchasers,  and  he  testified  fully 
about  that  matter,  and  about  the  interview  which  took 
place  with  Haskin.  He  said  that  the  syndicate  was  not  com- 
plete; that  really  all  the  purchasers  were  not  known  and  could 
not  be  known  at  the  time  of  the  only  interview  had  with 
Haskin.  It  cannot  be  assumed  that  his  evidence  could  have 
been  fuller,  more  certain  or  more  favorable  to  the  plaintiff. 
We  cannot,  therefore,  see  how  the  plaintiff  could  honestly, 
fairly  or  truthfully  have  made  any  better  case  for  a  recovery 
if  his  attention  had  been  called  to  the  ground  foY*  a  nonsuit 
now  relied  upon. 

Therefore,  as  the  plaintiff  wholly  failed  to  show  perform- 
ance of  the  contract  on  his  part  within  the  rules  of  law 
applicable  to  such  a  case,  he  should  have  been  nonsuited; 
and  the  judgment  must,  therefore,  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Abraham  D.  Covert,    Respondent,  v.  John  P.  Cranford 

et  aL,  Appellants. 

One  who  does  an  act,  lawful  in  itself,  upon  the  land  of  another,  under 
the  authority  of  the  owner,  is  not  liable  in  damages  to  the  proprie- 
tor of  adjoining  lands  for  consequential  injuries  remotely  resulting 
from  the  act,  not  naturally  to  be  anticipated  and  flowing  from  occult 
causes  which  could  only  be  conjectured  by  men  of  science,  or  disclosed 
by  actual  experience. 

Defendants,  under  and  pursuant  to  a  contract  with  the  city  of  Brooklyn, 
laid  a  conduit  on  lands  belonging  to  the  city.  The  conduit  line  crossed 
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a  stream  which  supplied  a  pond  on  plaintiffs  premises  that  furnished 
water  power  for  his  mill.  In  building  the  conduit  across  the  stream 
the  water  was  temporarily  diverted.  After  the  work  was  completed 
and  the  bed  of  the  stream  restored  to  its  original  state,  the  water  passed 
by  underground  drainage  through  the  earth  into  the  channel  or  trench 
dug  for  the  conduit,  and  so  plaintiff's  pond  was  substantially  drained 
and  his  water  power  destroyed.  In  an  action  to  recover  damages,  held, 
that  defendants  were  liable  for  damages  sustained  by  plaintiff  caused 
by  the  interruption  of  the  flow  of  the  stream  during  the  time  they  were 
engaged  in  constructing  the  conduit  across  it;  but  were  not  liable  for 
the  subsequent  injury  caused  by  the  conduit ;  that  for  this  the  city,  the 
owner  of  the  land,  that  directed  the  construction  of  the  conduit^  was 
alone  liable. 

(Argued  March  1,  1894 ;  decided  March  18,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  affirmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
a  pond  belonging  to  plaintiff,  alleged  to  have  been  caused  by 
excavations  made  by  defendants  in  the  construction  of  an 
aqueduct. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jesse  Johnson  for  appellant.  The  defendants  never  were 
liable  so  long  as  they  properly  performed  their  contract,  except 
for  injuries  that  resulted  from  their  negligence  or  their  ineffi- 
ciency. {Mayor,  etc.,  v.  Cunliff,  2  N.  Y.  165.)  There  is  noth- 
ing to  show  that  the  plaintiff  suffered  any  actionable  loss  dur- 
ing the  time  the  defendants  were  engaged  in  the  construction 
of  the  aqueduct  across  the  valley  of  James  brook.  {Blood* 
good  V.  Ayres,  108  N.  Y.  400  ;  Village  of  Delhi  v.  YoumanSy 
45  id.  362 ;  Pixley  v.  Clark,  35  id.  527 ;  Van  Wycklen  v. 
City  of  Brooklyn,  118  id.  427 ;  Washb.  on  Ease.  [4th  ed.] 
210,  363 ;  Ellis  v.  Dunmn,  21  Barb.  230;  Goodale  v.  Tut- 
hill,  29  N.  Y.  466 ;  Queen  v.  Met  Board,  3  B.  &  S.  710.) 
The  defendants  clearly  were  not  liable  for  any  loss  of  rental 
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or  injury  to  the  plaintiff  after  they  had  completed  the  work  on 
the  portion  of  the  conduit  hne  affecting  the  mill  and  water 
privileges  of  the  plaintiff.  {Hauae  v.  Cowing^  1  Lans.  288 ; 
Swords  V.  Ed<iar,  59  N.  Y.  28  ;  Walsh  v.  Meade,  8  Ilun,  384^ 
391 ;  Wolf  V.  KilpatricJc,  101  N.  Y.  146 ;  Mayor,  etc.,  v. 
Curdiff,  2  id.  165  ;  Bromn  v,  C.  cfe  S.  E.  B.  Co,,  12  id.  486  ; 
People  V.  Livingstone,  27  Hun,  105  ;  Pappenheim  v.  Jf,  E» 
B.  Co.,  128  N.  Y.  436 ;  Uline  v.  N.  Y.  C.  dk  H.  B.  B.  B. 
Co.,  101  id.  98, 109  ;  TaUman  v.  M.  E.  B.  Co.,  121  id.  119 ; 
Whitmore  v,  Bischoff,  5  Hun,  176  ;  Colrich  v.  Swinburne, 
105  N.  Y.  503 ;  Durvey  v.  Mayc/r,  etc.,  26  Hun,  120 ;  Mat- 
thews V.  D.  cfe  H.  C  Co.^  20  id.  427.) 

Benjamin  W.  Downing  for  respondent.  The  exception, 
taken  to  the  refusal  of  the  court  to  charge  as  requested  by 
defendants'  counsel,  "  That  the  plaintiff  has  a  full  and  com- 
plete remedy  against  the  city  of  Brooklyn,"  was  not  well 
taken.  {Crocker  v.  Bra^g,  10  Wend,  260  ;  Arnold  v.  Foots, 
12  id.  330.)  The  exception  to  the  refusal  of  the  court  tO' 
charge,  "  That  the  defendants  were  only  liable  in  this  action 
for  such  damage  as  was  suffered  by  the  plaintiff  down  to  the 
time  the  defendants  were  shown  to  have  finished  the  work  on 
that  portion  of  the  conduit  affecting  the  property  of  the  plain- 
tiff," was  not  well  taken.  {Mattheios  v.  J).  <&  H.  C.  Co.,  27 
Hun,  427 ;  Atkins  v.  Boardnxan,  2  Mete.  457 ;  Bliss  v. 
Oreeley,  45  N.  Y.  671.)  The  diversion  of  the  water  of  the 
plaintiff's  pond  by  the  digging  and  building  of  the  conduit 
was  a  legal  injury  for  which  the  plaintiff  is  entitled  to  com- 
pensation and  damages.  {Garwood  v.  N.  Y.  C.  <&  H.  B.  B. 
B.  Co.,  17  Hun,  356;  ClinUm  v.  Meyers,  46  N.  Y.  511 ; 
Galway  v.  M.  B.  B.  Co.,  128  id.  133.)  The  proposition  that 
that  the  defendants  were  liable,  if  liable  at  all,  for  the  rental 
value  of  the  plaintiff's  property  to  the  time  of  the  commence- 
ment of  this  action  is  a  clear  and  undisputed  proposition  of  law.. 
{Pappenheim  v.  M.  E.  B.  B.  Co.,  128  N.  Y.  444;  Uline  v. 
N.  Y.  C.  cfe  //.  B.  B.  B.  Co,,  101  id.  116 ;  Plate  v.  N.  Y. 
a  dc  II.  B.  B.  B.  Co.,  37  id.  472.) 
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Andrews,  Ch.  J.  The  defendants  in  the  year  1890,  under 
a  contract  with  the  city  of  Brooklyn,  constructed  a  conduit 
running  in  an  easterly  and  westerly  direction,  connecting 
certain  ponds  at  Massapeqna,  Long  Island,  with  the  Ridgewood 
reservoir,  in  aid  of  the  water  supply  of  the  city.  The  conduit 
line  crossed  the  valley  of  James  brook,  a  small  stream  running 
northerly  and  southerly,  which  supplied  a  pond  of  the  plaintiff 
on  his  premises  about  a  mile  below  the  point  where  the  con- 
duit crossed  the  stream,  which  furnished  the  water  power  for 
a  small  mill  on  the  plaintiff's  land,  which  had  existed  there 
for  more  than  fifty  years.  The  defendants  excavated  a  trench 
for  the  conduit  from  twelve  to  twenty-two  feet  in  depth. 
The  evidence  tends  to  show  that  as  the  excavation  approached 
the  channel  of  the  stream  the  water  in  the  plaintiff's  pond 
began  to  lower,  and  that  since  its  completion  the  pond  has 
been  substantially  drained  so  as  to  destroy  the  water  power, 
and  the  plaintiff  has  suffered  a  serious  injury.  In  building 
the  conduit  across  the  stream  the  water  was  temporarily 
diverted  from  the  channel.  But  after  the  conduit  was 
covered  and  the  bed  of  tlie  stream  at  the  point  of  crossing 
was  restored  to  its  original  state,  the  pond  as  has  been  stated 
did  not  retain  the  water  flowing  thereto,  and  the  evidence 
justifies  the  inference  that  the  water  of  the  pond  passed  by 
underground  drainage  through  the  earth  into  the  channel  of 
the  conduit  and  was  thus  lost  to  the  plaintiff.  It  has  been 
held  that  such  an  injury  is  actionable.  In  Dickinson  v.  Canxd 
Co.  (7  Exch.  282)  the  defendant  sunk  a  well  on  its  premises  and 
pumped  therefrom  large  quantities  of  water  to  supply  its  canal, 
whereby  water  that  had  already  reached  a  surface  stream  was 
diverted  by  percolation  from  the  plaintiff's  dam,  and  the  court 
decided  that  an  action  for  damages  would  lie.  In  the  case  of 
Van  WycUen  v.  City  of  Brooklyn  (118  N.  T.  427)  the 
Second  Division  of  this  court  assumed,  if  it  did  not  decide, 
that  the  same  principle  applied  in  the  case  of  driven  wells 
which  sucked  away  the  waters  from  a  running  stream  after 
they  had  been  collected  therein.  It  is  not  necessary  in  this 
case  to  consider  whether  there  are  -qualifications  of  this  rule. 
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(See  remarks  of  Pollock,  C.  B.,  in  Dickinson  v.  Canal  Co,j 
and  opinion  of  Lord  Wensleydale  in  Cha^einore  v.  Hichardsy 
7  H.  of  L.  Cases,  380.)  The  point  here  is  whether  the  defend- 
ants, the  contractors  for  building  the  conduit,  are  liable  to  tlie 
plaintiflf. 

It  is  conceded  that  the  conduit  was  laid  upon  the  lands  of 
the  city  of  Brooklyn  under  a  contract  with  the  city.  The 
contract  is  not  in  evidence,  but  the  court  on  the  trial  ruled, 
upon  the  request  of  the  defendants,  that  the  jury  could  not 
infer  that  the  conduit  was  constructed  contrary  to  the  termft 
of  the  contract.  The  plaintiff  acquiesced  in  this  ruling,  and 
the  fact  inferrible  from  the  evidence  is  that  the  defendants  in 
constructing  the  conduit,  and  in  the  manner  of  executing  the 
work,  were  complying  with  their  contract  with  the  city. 
We  think  the  defendants  are  liable  for  any  injury  sustained 
by  the  plaintiff,  resulting  from  the  actual  interniption  of  the 
flowing  of  the  stream  during  the  time  they  were  engaged  in 
constructing  the  conduit  across  it.  It  was  a  patent  violation 
of  the  property  rights  of  the  lower  proprietors,  not  justified 
by  any  necessity  so  far  as  the  record  shows.  The  maxim 
aqua  currit  et  debit  currere^  says  Denio,  J.,  in  Bellinger  v. 
N.  T,  a  Ji.  R.  Co.  (23  N.  Y.  42),  '*  absolutely  prohibits  all 
individuals  from  interfering  with  the  natural  flow  of 
water  to  the  prejudice  of  another  riparian  owner  upon 
any  pretense,  and  subjects  him  to  damages  at  the  suit  of  any 
party  injured,  without  regard  to  any  question  of  negligence 
or  want  of  care."  In  constructing  the  conduit  the  defendants 
were  not  mere  servants  or  laborers.  They  doubtless  had  a 
discretion  and  could  exercise  an  independent  judgment  in 
the  method  by  which  the  conduit  should  be  carried  under  the 
bed  of  the  stream.  They  knew,  or  were  bound  to  know,  that 
they  had  no  right  to  cut  off  the  flow  of  water  in  the  stream 
as  against  riparian  owners  below.  A  wrongdoer  cannot 
interpose  the  direction  of  another  to  excuse  a  plain  and 
palpable  wrong.  But  the  injury  sustained  during  the  tem- 
porary interruption  of  the  flow  of  the  stream,  while  the 
.  conduit  was  being  laid  across  it,  is  comparatively  of  small 
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moment.  The  main  question  is  whether  the  contractors  are 
liable  for  the  injury  caused  by  the  conduit  in  draining  the 
pond  in  the  manner  before  stated.  Upon  this  point  we  are  of 
opinion  that  for  this  injury  the  owners  of  the  land,  by 
whose  direction  the  conduit  was  constructed,  are  alone  liable. 
There  was  evidence  that  the  defendants  commenced  the  work 
of  building  the  conduit  in  September,  1890,  and  completed  it 
the  following  November.  The  jury  might  have  so  found. 
This  action  was  commenced  in  May,  1891.  The  trial  judge 
in  substance  ruled  that  the  defendants  were  liable  for  the 
injury  caused  by  the  draining  of  the  pond  up  to  the  com- 
mencement of  the  action,  on  the  theory  that  as  the  defend- 
ants constructed  the  conduit,  and  made  the  trench  into  which 
tlie  water  of  the  pond  found  its  way  by  underground  percola- 
tion, they  were  liable,  and  that  it  was  immaterial  whether  the 
injury  was  suflEered  during  the  time  they  were  engaged  in  per- 
forming the  contract  or  after  its  completion.  The  rule  upon 
which  the  case  was  submitted  to  the  jury  would  render  the 
defendants  liable  for  recurring  damages  for  all  time,  or  until 
the  cause  of  the  damage  was  removed,  or  the  city  shall  con- 
demn the  water  rights  of  the  plaiatiif.  We  think  such  a 
principle  has  no  foundation  in  the  law.  The  construction  of 
the  conduit  was,  in  itself,  a  perfectly  lawful  act.  It  became 
actionable  as  to  the  plaintiff  for  reasons  which  lay  outside  of 
the  realm  of  observation,  and  from  causes  which  the  defend- 
ants had  no  reason  to  anticipate.  The  conditions  happened 
to  be  such  that  the  conduit  did  operate  to  drain  the  water  of 
the  plaintiff's  pond,  a  mile  away.  It  would  be  an  unreason* 
able  rule  which  should  subject  a  person  doing  an  act  on 
another's  premises,  under  his  authority,  lawful  in  itself, 
to  damages  to  the  proprietor  of  adjacent  lands,  for  con- 
sequential injuries,  remotely  resulting  from  the  act,  not 
naturally  to  be  anticipated  and  flowing  from  occult  causes 
which,  to  put  it  in  the  strongest  way,  could  only  be  conjec- 
tured by  men  of  science  or  disclosed  by  actual  experiment. 
When  the  owner  of  land,  in  such  case,  ascertains  that  injury 
is  being  done,  he  may  be  bound  to  act.     In  the  case  of  nuisance 
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it  ifl  said,  that "  a  party  who  has  erected  the  nuisance  will  some- 
times be  answerable  for  its  continuance  after  he  has  parted 
with  the  possession  of  the  land.  But  it  is  only  where  he  con- 
tinues to  derive  a  benefit  from  the  nuisance  as  by  devising  the 
premises  or  receiving  rent "  (Bbonson,  J.,  in  Mayor^  etc.^  v. 
Cunliff^  2  N.  Y.  174),  or  where  he  has  conveyed  with  cove- 
nants for  the  continuance  of  the  nuisance.  {Waggoner  v, 
Jermaine^  3  Den.  306.)  The  plaintiffs  remedy  is,  we  think, 
exclusively  against  the  city  as  the  owner  of  the  lands  on  which 
the  conduit  was  laid,  and  the  real  author  of  the  wrong  for 
the  consequential  damages  from  the  draining  of  the  pond. 
The  rule  which  would  make  the  contractors  liable  would  sub- 
ject innocent  parties,  who  cannot  control  and  have  no  power  to 
interfere  with  the  conduit,  to  liability  for  acts  such  as  the 
owners  of  property  may  lawfully  direct  and  which  involved 
injury  to  another,  only  because  it  turned  out  that  the  water  of 
the  pond  communicated  by  hidden  ways  through  the  strata  of 
the  earth  with  the  trench  constructed  by  the  defendants. 

The  judgment  sliould  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Application  of  Henry  Bradley, 
Respondent,  to  Compel  the  Delivery  of  Books,  etc.,  by 
William  H.  Sullivan,  Appellant. 

In  proceedings  under  the  Revised  Statutes  (1  R.  S.  125,  §  51)  to  compel  an 
officer  whose  term  has  expired  to  deliver  to  his  successor  the  books, 
papers,  etc.,  appertaining  to  the  office,  all  that  the  petitioner  is  required 
to  establish  is  his  election,  and  that  he  has  duly  qualified. 

Questions  as  to  the  validity  of  the  election  may  not  be  determined  in  such 
a  proceeding. 

Under  the  provisions  of  the  statute  in  relation  to  town  officers  (§  51,  chap. 
569,  Laws  of  1890)  requiring  every  person  elected  to  such  an  office, 
"before  he  enters  on  the  duties  of  his  office,"  and  within  ten  days  after 
notice  of  his  election,  to  take  the  prescribed  oath  of  office,  and  to  file 
the  same  within  eight  days  thereafter,  where  the  oath  is  taken  and  filed 
by  one  elected  as  supervisor,  this  is  an  acceptance  of  the  office,  and  his 
predecessor  thereupon  ceases  to  hold  it,  and  has  no  further  standing  as 


528  Matter  of  Bbadlby.*  [Mar.^ 

Statement  of  case.  [Vol.  141. 

a  member  of  the  town  board.  It  is  for  the  other  members  of  the  board 
to  pass  upon  the  undertaking  of  the  new  member,  furnished  in  compli- 
ance with  the  statutory  provision  (§  60)  which  makes  its  approval  a  con- 
dition precedent  to  his  right  to  receive  the  town  moneys,  books,  etc. 
Where,  therefore,  in  such  proceeding  it  appeared  that  the  applicant  had 
received  his  certificate  of  election  to  the  office  of  supervisor,  had  filed  the 
oath  of  office  and  that  his  bond  had  been  approved  by  the  town  board,  and 
it  was  objected  that  illegal  ballots  had  been  counted  for  the  applicant,  and 
he  had  not  been  elected  by  a  majority  of  the  legal  ballots,  also  that  his 
predecessor  had  not  been  notified  and  was  not  present  at  the  meeting  of 
the  town  board  when  the  applicant's  undertaking  had  been  approved, 
hM,  that  the  objections  were  untenable,  and  that  the  application  was 
properly  granted. 

(Argued  March  6,  1894 ;  decided  March  13,  1894.) 

Appeal  from  order  of  the  Cxeneral  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  8, 
1892,  which  affirmed  an  order  made  at  Special  Term. 

This  was  an  application  under  the  statute  (1  K.  S.  125,  §  51) 
by  Henry  Bradley,  who  had  received  a  certificate  of  his  elec- 
tion to  the  office  of  supervisor  of  the  town  of  Minerva,  Essex 
county,  and  had  filed  his  undertaking,  which  had  been 
approved  by  the  town  board,  to  compel  William  H.  Sullivan, 
his  predecessor  in  that  office,  to  deliver  over  the  moneys,  books, 
papers  etc.  belonging  to  such  office.  Sullivan  objected  tliat 
Bradley  was  not  elected  by  the  greatest  number  of  legal  bal- 
lots and  had  not  duly  qualified.  His  objection  to  the  election 
was  based  on  allegations  charging  the  ballots  cast  thereat  to 
have  been  marked  in  various  ways  and  his  objection  to  the 
qualification  «vas  that  he  was  not  present  at,  nor  had  notice  of, 
the  meeting  of  the  town  board  at  which  Bradley's  official 
undertaking  was  approved.  The  court,  at  Special  Term, 
ordered  Sullivan  to  make  delivery  as  demanded  and  the  order 
was  affirmed  at  the  General  Term.  An  appeal  was  then  taken 
by  Sullivan  to  this  court. 

Robert  Dornhurgh  for  appellant.  The  proceeding  cannot 
be  maintained  where  there  is  a  dispute  as  to  the  title,  and  the 
title  of  the  applicant  must  be  clear  and  free  from  doubt  to 
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enable  him  to  maintain  it  at  any  time.  The  title  to  an  office 
cannot  be  tried  in  this  proceeding,  and  where  it  is  questioned, 
the  statute  does  not  afford  the  remedy  which  there  is  by  quo 
warranto.  The  aim  of  the  revisers  was  to  give  a  statutory 
remedy  only  when  the  case  was  clear  that  there  was  a  willful 
or  obstinate  refusal  to  deliver.  {Gilroy  v.  Smithy  23  N.  Y. 
S.  E.  5,  15;  Bridgriian  v.  HaU,  16  Abb.  [N.  C]  272; 
People  V.  Stevens^  5  Hill,  631.)  Sullivan  was  not  notified  of 
the  meeting  of  any  of  the  membere  of  the  town  board,  did 
not  meet  with  them,  and  took  no  part  in  the  approval.  He 
did  not  sign  the  approval  and  had  no  connection  with  it.  No 
regular  meeting  is  provided  for  by  law ;  therefore,  the  action 
of  the  other  members  was  without  authority  and  invalid,  for 
at  least  all  should  have  been  notified  and  a  majority  be 
present.  {Daaming  v.  Ruger^  21  Wend.  172;  Tovm  of 
Westchester  v.  Davis^  7  Hun,  647.)  The  applicant's  claim 
that  the  question  of  the  title  to  the  oflice  has  been  finally 
adjudicated  is  untenable.  {People  ex  rel.  v.  Shaw^  133  N.  Y. 
493.) 

John  Foley  for  respondent.  Bradley  qualified  as  super- 
visor in  all  respects  as  required  by  law.  {Foot  v.  Stiles,  57 
N.  Y.  399  ;  People  ex  rel,  v.  Crissey,  91  id.  616,  635  ;  Or(min 
V.  Stoddard,  ?»7  id.  371;  Laws  of  1890,  chap.  569,  §  60; 
Laws  of  1866,  chap.  78.)  It  was  the  duty  of  the  justice  to 
examine  the  title  of  the  parties  respectively  so  far  only  as  to 
enable  him  to  act.  {PeopU  v.  AUen,  42  Barb.  203 ;  Conn- 
over  V.  Devlin,  24  id.  587 ;  People  ex  rel,  v.  Barrett,  29  N. 
Y.  S.  K.  159.) 

Gray,  J.  With  respect  to  the  objections  raised  by  Sullivan 
to  the  legality  of  the  petitioner's  election  to  office,  it  suffices 
to  say  that  it  appeared,  upon  the  proofs,  that  he  received  a 
majority  of  the  votes  cast  at  the  election  in  question  and  had 
received  a  certificate  of  his  election  from  the  board  of  canvas- 
sers. That  was  not  only  a  sufficient  showing; but  more  than 
was  necessary  to  be  shown,  provided  he  had  officially  qualified 
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as  required  by  law,  to  warrant  the  order  in  question.  In  People 
ex  reL  Bradley  et  al.  v.  Shaw  (133  N.  Y.  493)  we  had 
occasion  to  review  objections  made  to  tlie  counting  of  the 
ballots  cast  at  the  election  now  questioned,  upon  the  ground 
that  they  were  marked,  and  we  held  that  it  was  the  duty  of 
the  inspectors  to  have  counted  the  ballots  in  declaring  the 
result  of  the  election  and  we  sustained  an.  order  directing  a 
peremptory  writ  of  mandamus  to  issue,  commanding  the 
board  of  canvassers  to  re-assemble  and  to  declare  the  result  of 
the  town  meeting  and  to  issue  a  certificate  of  election  to  the 
candidates  having  the  greatest  number  of  ballots  cast  for 
them.  It  appears  that  the  writ  was  obeyed  and,  thus,  peti- 
tioner received  his  certificate.  Tliis  is  not  a  proceeding  to  try 
the  petitioner's  title  to  the  office.  It  is  simply  a  summary 
proceeding  authorized  by  the  statute  (1  R.  S.  124,  §  50) ;  by 
which  he  seeks  to  obtain  the  town  moneys  and  the  books  and 
papers  accompanying  the  office,  and  all  the  petitioner  was 
required  to  establish  was  the  fact  of  his  election,  as  evidenced 
by  the  proper  certificate,  and  that  he  had  duly  qualified.  The 
incumbent  of  the  office,  whose  term  had  expired,  cannot  go 
into  questions  underlying  the  petitioner's  election  and 
which  he  may  allege  as  invaUdating  it.  For  such  purpose, 
the  proceeding  must  be  direct.  The  objection  that  the 
petitioner  has  not  qualified  is  untenable.  It  is  'conceded 
that  he  had  taken  and  filed  his  oath  of  office ;  but  liis 
predecessor  in  office  claims,  under  his  construction  of  the 
statutes,  that  it  was  necessary  that  the  undertaking  of  the 
supervisor  elect  should  be  approved  at  a  meeting  of  the  town 
board  at  which  he  was  present,  or  of  which  he  had  notice- 
He  argues  that  he  remained  a  member  of  the  board  until  the 
undertaking  of  his  successor  was  approved.  We  cannot  so 
read  the  provisions  of  chapter  569,  Law^s  of  1890.  By  section 
51,  every  person  elected  to  a  town  office,  within  ten  days  after 
notification  of  his  election,  is  required  to  take  his  oath  "  before 
he  enters  on  the  duties  of  his  office"  and  the  tiling  of  it, 
within  eight  days,  the  statute  provides,  "  shall  be  deemed  an 
acceptance  of  the  office ; "  and  an  omission  to  take  and  file 
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Buch  oath,  within  the  time  required  by  law,  it  is  further  pro- 
vided, "  shall  be  deemed  a  refusal  to  serve  and  the  office  may 
be  filled  as  in  ease  of  vacancy."  By  section  60  every  super- 
visor "  shall,  within  thirty  days  after  entering  upon  his  office," 
deliver  his  undertaking  to  the  town  clerk,  which  shall  be  pre- 
sented to  the  town  board  for  approval,  and  until  approved 
none  of  the  moneys,  books  etc.  of  the  town  shall  be  delivered 
over  to  the  supervisor  elect.  It  is  very  clear  that  the  law  con- 
templates two  steps  by  the  candidate  elected  to  office.  ,The 
first  to  be  taken  is  the  filing  of  his  oath  of  office.  When  that 
has  been  done,  the  office  is  deemed  to  have  been  accepted  and 
that  is  equivalent  to  saying  that  the  officer  elect  has  entered 
upon  its  duties.  It  is  after  so  entering  upon  his  office,  and 
within  a  specified  time  thereafter,  that  he  is  required  to  exe- 
cute and  submit  his  undertaking.  That  he  is  regarded  as  in 
■office,  when  he  has  filed  his  oath,  is  perfectly  clear  from  the 
provision  that  neglect  to  file  the  oath  within  the  prescribed 
time  causes  a  vacancy.  When  he  has  evidenced  in  the 
required  manner  his  acceptance  of  the  office  to  which  elected, 
his  predecessor  is  out  and  has  no  further  standing  as  a  member 
of  the  town  board.  It  is  for  the  other  members  to  pass  upon 
the  undertaking  of  the  new  member,  as  a  condition  precedent 
to  his  right  to  take  over  the  town  moneys,  books  etc.  into  his 
<5U8tody. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


532  Matter  of  S.  B.  K.  K.  Co.  [Mar., 

Statement  of  case.  [Vol.  141. 


^43  ^        In  the  Matter  of  the  Application  of  the  Southern  Boulevard 
Jill  JS  Railroad  Company  to  Acquire  the  Right  to  Construct  a 

Railroad,  etc. 

Where  in  proceedings  under  the  General  Railroad  Act  (Chap.  140,  Laws 
of  1850,  as  amended)  to  condemn  lands  for  railroad  purposes,  an  award 
of  commissioners  is  reversed  and  a  new  appraisal  directed,  and  upon  a 
second  hearing  a  new  award  is  made,  the  second  report  "  is  final  and 
conclusive  on  all  the  parties  interested  (§  18  of  said  act,  as  amended  by 
chap.  198,  Laws  of  1876),  and  no  appeal  lies  to  this  court  from  an  order 
of  General  Term  afl^rming  an  order  of  Special  Term  confirming  the 
second  report. 

(Argued  February  27,  1894;  decided  March  20,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  18, 
1892,  which  affirmed  an  order  of  Special  Term  directing  the 
Southern  Boulevard  Railroad  Company  to  pay  the  trustees  of 
the  estate  of  Paul  Spofford,  deceased,  an  award  for  property 
condemned. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Hoadly  for  appellant.  The  order  is  appealable,  and 
the  constitutionality  of  the  act  of  1887  is  reviewable  by  thia 
court.  (Code  Civ.  Pro.  §§  1324,  1337 ;  In  re  P.  P.  A  G,  L 
M.  R,  Co.,  85  N.  Y.  496 ;  In  re  N,  T.,  Z.  E.  cfe  W.  B.  R. 
Co.,  98  id.  447 ;  In  re  N.  Y.  <&  E.  R,  R,  Co.,  93  id.  121.) 
The  lailure  of  the  courts  below  and  of  the  commissioners  of 
appraisal  to  recognize  the  act  of  1887  as  constitutional  wa& 
fundamental  error.  {Craig  v.  J?.,  etc.,  R.  R.  Co.,  39  N.  Y. 
404 ;  Louisiana  v.  Mayor,  etc.,  109  U.  S.  285 ;  Cha^e  v. 
Curtis,  11  id.  452  ;  Sedgwick  on  Stat.  Const.  [2d  ed.]  594 ; 
Dartmouth  College  v.  Woodward,  4  Wheat.  518  ;  Fletcher  v. 
Peck,  6  Cranch,  87;  F.  Bank  v.  Rale,  59  K  Y.  53,  59; 
Voorhees  v.  U.  S.  Bank,  10  Pet.  449,  471 ;  Fredamd  v. 
Williams,  131  U.  S.  405  ;  PeopUy.  French,  10  Abb.  [K  C] 
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419.)  The  contract  which  tlie  General  Term  evolved  from 
the  act  of  1867  is  one  which  the  legislature  had  no  power  to 
make.  {In  re  T,  K  S.  R.  R.  Co.,  102  N.  Y.  346 ;  Lewis  on 
Em.  Domain,  §  473  ;  KoJd  v.  V.  &,  91  U.  S.  367 ;  People  v. 
ICe?*r,  27  N.  Y.  211.)  If  it  be  held  that  the  provisions  of  tlie 
statute  of  1867  are,  in  any  sense,  a  contract  which  the  legis- 
lature had  power  to  make,  the  contract  is  a  limited  and  con- 
ditional one,  dependent  upon  a  contingency  which  has  never 
arisen,  and  which,  by  reason  of  the  amendment  to  the  Consti- 
tution in  1875,  can  never  arise.  (Tucker  v.  Ferguson,  32 
"Wall.  527.)  The  order  and  the  award  sought  thereby  to  be 
enforced,  are  absolutely  void  to  the  extent  of  six-sevenths  of 
their  amounts.  {In  re  Amsterdam,  96  N.  Y.  351 ;  In  re  N. 
T,  cfe  //.  R.  R,  Co.  V.  Kip,  46  id.  646  ;  Strong  v.  City  of 
Brooklyn,  68  id.  1 ;  Emhxiry  v.  Connor,  3  id.  611.)  The 
improper  rejection  of  evidence  at  the  hearing  vitiates  the 
award  and  orders  appealed  from.  {Sommer  v.  M.  E.  R.  Co., 
129  N.  Y.  676 ;  Odell  v.  N.  Y.  E.  R.  Co.,  130 id.  690 ;  Lire 
Mayor,  etc.,  of  N.  Y.,  99  id.  569 ;  In  re  N.  Y.,  W.  S.  &  B.  R. 
R.  Co.,  37  Hun,  317.) 

WiUia/m  Pierrepont  Williams  for  respondent.  This  appeal 
does  not  lie.  (Laws  of  1884,  chap.  262 ;  Laws  of  1876,  chap. 
198  ;  iT.  Y.  C.  R.  R.  Co.  v.  Marvin,  11  N.  Y.  276  ;  People 
v.  Betts,  65  id.  600 ,  D.  <&  II.  C.  Co.,  67  id.  209 ;  In  re  JST. 

Y.  i&  IL  R.  R.  Co.,  98  id.  19 ;  In  re  S.  B.  R.  R.  Co.,  128 
id.  93.)  When  the  condemnation  under  the  act  of  1867  had 
been  effected,  the  provision  for  a  special  measure  of  compen- 
sation (upon  a  future  condemnation  by  a  railway  company) 
became  a  contract  between  the  state  and  the  parties  whose 
land  was  made  servient  to  the  highway.     (  Yandermulen  v. 

Vandermulen,  108  N.  Y.  201 ;  Zahr  v.  M.  E  R.  Co.,  104 
id.  289.)  The  amendment  to  chapter  29Q  of  the  Laws  of 
1867  was  unconstitutional  and  a  nullity  so  far  as  it  purported 
to  change  the  measure  of  compensation  established  by  that 
act.  (Const.  U.  S.  art.  1,  §  10 ;  Laws  of  1887,  chap.  723 ; 
Stephens  v.  Marshall^  3  Chand.  229 ;  In  re  Ca/nal  Street,  12 
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N.  Y.  412;  In  re  Broadway^  49  id.  154.)  It  is  claimed 
that  the  easement  taken  affected  only  so  much  of  the  prop- 
erty as  would  support  a  double  track.  But  by  the  petition 
and  order  the  appellant  acquired  the  right  to  use  amy  part  of 
the  boulevard  for  that  purpose,  and  to  shift  its  track  at  will. 
Thus,  no  part  of  the  property  was  free  from  the  easement  or 
(assuming  that  the  highway  was  non-existent)  would  have  been 
useful  or  marketable.  The  real  estate  expert  and  the  com- 
missioners, therefore,  properly  considered  that  the  whole 
beneficial  interest  in  the  property  was  taken  away.  {In  re 
Amsterdam,  96  N.  Y.  351 ;  In  re  P.  P.  cfe  G.  I  R.  R,  Co., 
13  Hun,  345 ;  Henderson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.y 
78  N.  Y.  423 ;  I^eioman  v.  M.  K  R.  R.  Co.,  118  id.  618; 
Somers  v.  M.  E.  R.  R.  Co.,  129  id.  5Y6 ;  Page  v.  C.  R.  R. 
Co.,  70  lU.  324.) 

Baktlett,  J.  This  appeal  is  taken  by  the  Southern  Boule- 
vard Railroad  Company  from  an  order  of  the  general  term 
of  the  first  department  affirming  an  order  directing  payment 
to  the  trustees  of  the  estate  of  Paul  Spofford,  deceased,  of  the 
sum  of  $5,999.94,  the  difference  between  a  first  award  of  six 
cents  and  a  second  award  of  six  thousand  dollars  under  the 
General  Railroad  Law  of  1850,  providing  for  the  acquisition 
of  real  estate  by  railways  and  the  mode  of  fixing  compensation 
for  the  same. 

The  Southern  Boulevard  Railroad  Company  began  proceed- 
ings in  January,  1890,  under  the  General  Railroad  Law  of 
1850,  to  condemn  the  interest  of  certain  property  owners  in 
land  occupied  by  the  Southern  Boulevard  in  the  twenty-third 
ward  of  the  city  of  New  York,  in  so  far  as  the  same  were 
necessary  for  the  purposes  of  said  railroad.  Commissioners 
were  appointed,  who,  after  hearing  testimony,  assessed  the 
damages  to  be  paid  by  the  company  to  the  property  owners 
under  chapter  723,  laws  of  1887,  as  amending  laws  of  1867, 
chapter  290,  at  a  nominal  sum  of  six  cents.  This  award  was 
reversed  by  the  general  term  on  the  ground  that  the  legisla- 
ture had  no  power  to  repeal  a  part  of  chapter  290  of  the  laws 
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of  1867  by  enacting  chapter  723  of  the  laws  of  1887  which 
sought  to  confine  the  property  owners  to  nominal  rather  than 
substantial  damages.  (58  Ilun,  497.)  From  this  order  of 
reversal  an  appeal  was  taken  to  this  court,  which  was  dis- 
missed on  the  ground  it  was  not  a  final  order.  (128  N".  Y. 
93.)  The  matter  then  came  on  before  the  commissioners  for 
a  second  hearing,  which  resulted  in  an  award  of  six  thousand 
dollars.  An  order  was  thereafter  made  at  special  tenn  adjust- 
ing the  difference  between  the  two  awards  and  directing 
the  payment  thereof.  That  order  was  affirmed  at  general 
term,  and  from  it  this  appeal  is  taken. 

The  respondents  make  the  preliminary  objection  that  this 
appeal  will  not  lie,  for  the  reason  that  the  appellant  company 
is  proceeding  under  the  General  Railroad  Law  of  1850  and  its 
amendments,  but  that  this  proceeding  having  been  instituted 
prior  to  May  1st,  1890,  the  rights  of  the  parties  must  besought 
in  the  act  last  mentioned,  and,  unaffected  by  the  legislation  of 
1890,  which  did  not  take  effect  until  the  first  day  of  May  that 
year.  (Code,  §  3384.)  The  preliminary  objection  thus  made 
is  based  on  section  18  of  chapter  140  of  the  laws  of  1850,  as 
amended  by  laws  of  1876,  chapter  198,  wherein  it  deals  with 
the  matter  of  a  second  report  or  award  made  by  the  commis- 
sioners. It  provides  as  follows,  viz.:  "On  the  hearing  of 
such  appeal "  (that  is,  the  appeal  from  the  first  report)  "  the 
court  may  direct  a  new  appraisal,  before  the  same  or  new 
commissioners,  in  its  discretion ;  the  second  report  shall  be 
final  and  conclusive  on  all  the  parties  interested."  The 
respondents  contend  that  said  provision  is  fatal  to  this  appeal. 
The  appellant,  replying  to  this  contention,  insists  that  as  to  the 
amount  of  the  appraisal  the  second  report  is  final  and  con- 
clusive, but  that  it  is  at  liberty  to  show  that  the  property  the 
commissioners  valued  is  not  that  for  which  it  was  bound  to 

pay. 

The  appellant  also  insists  it  is  at  liberty  on  this  appeal  to 
examine  into  the  constitutionaUty  of  said  act  of  1887;  the 
power  of  the  legislature  to  contract  with  property  owners 
under  the  said  act  of  1867 ;  the  fact  whetlier  the  award  has 
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evidence  to  support  it,  and  whether  or  not  material  evidence 
was  rejected  by  the  commissioners  at  the  hearing.  We  are  of 
opinion  that  the  question  raised  by  this  preliminary  objection 
is  not  an  open  one  in  this  court,  and  that 'the  appeal  herein 
must  be  dismissed. 

In  the  Matter  of  Prospect  Parh  and  Coiiey  Island 
Railroad  Co.  (85  N.  Y.  489)  this  provision  of  the  General 
Railroad  Act  of  1850  was  construed.  The  petitioning  com- 
pany sought  to  acquire  title- to  land  in  Gravesend  avenue, 
Long  Island.  An  appraisal  was  had  which  resulted  in  a 
report  that  was  confirmed  at  special  term  and  reversed  by 
the  general  term.  A  second  hearing  was  held  before  the 
commissioners  and  another  report  was  made  that  was  con- 
firmed by  both  the  special  and  general  terms  and  an  appeal 
was  taken  to  this  court.  Judge  Earl  says :  "  Commissioners 
of  appraisal  were  appointed,  and  after  hearing  the  parties 
they  made  their  report,  awarding  to  the  owners  each  one 
dollar  as  compensation  for  the  land  taken.  That  report  was 
coilfirmed  at  special  term;  but  upon  appeal  to  the  gen- 
eral term  of  the  Supreme  Court,  the  order  of  confirmation 
was  reversed,  and  the  report  was  set  aside  and  new  commis- 
^sioners  were  appointed,  who  were  ordered  to  make  a  new 
appraisal  *  *  *  on  the  ground  that  they  had  awarded 
but  nominal  damages,  when  the  land  owners  appeared  from 
the  case  as  then  presented  to  be  entitled  to  more  substantial 
damages.  A  hearing  was  had  before  the  new  commissioners, 
and  they  made  their  report  which  again  awarded  to  the  land 
owners  nominal  damages,  one  dollar  each  for  the  land  taken." 
The  court,  after  setting  forth  the  appeal  to  the  special  and 
general  terms  and  to  this  court,  proceeds  with  the  considera- 
tion of  the  case  as  follows  (p.  496):  "This  was  a  second 
report,  and  the  amount  awarded  to  each  land  owner  was  the 
same  as  by  the  first  report.  The  order  of  confirmation  by  the 
special  term  was,  therefore,  entirely  useless  and  harmless, 
and  nugatory  as  well ;  and  so  the  order  of  the  general  term 
affirming  that  of  the  special  term,  so  far  as  I  can  perceive, 
served  no  purpose  and  decided  nothing.     The  appeal  to  the 
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general  term  brought  there  no  question  to  review.  The 
report  of  the  commissioners,  as  to  the  amount  of  damages, 
was  of  itself  final  and  conclusive.  If  the  land  owners,  in  such 
a  case,  claim  that  there  was  any  irregularity,  fraud  or  mistake 
in  the  proceedings  of  the  commissioners,  or  back  of  such  pro- 
ceedings, their  remedy  is  by  motion  to  set  the  award  and  pro- 
ceedings aside,  and  not  by  appeal  from  the  award,  or  the  order 
confirming  the  same;  and,  from  orders  made  upon  such 
motions,  appeal  may  be  had,  even  to  this  court,  if  they 
involved  substantial  rights,  and  do  not  rest  in  discretion." 

In  the  Matter  of  the  Petition  of  the  New  York  and  Har* 
lem  Railroad  Company  (98  N.  Y.  12)  this  same  question  was 
referred  to  by  Judge  Earl.  After  holding  that  an  order  of 
the  general  term  reversing  an  order  which  confirmed  an 
award  in  a  first  proceeding  and  directed  a  new  appraisal,  was 
not  reviewable  here  for  the  reason  it  wa&  not  a  final  order  in 
a  special  proceeding.  Judge  Earl  says :  "  It  is  nevertheless  not 
a  final  order,  and  if  the  result  should  be  that  the  company  will 
not  be  able  to  bring  to  this  court  for  review  the  question  of 
law  upon  which  it  appears,  from  the  opinion  of  the  general 
term,  the  new  appraisal  was  ordered,  it  will  be  the  fault  of 
the  law  and  not  of  this  court.  If,  however,  upon  the  new 
appraisal,  the  commissioners  should  proceed  upon  a  funda- 
mentally erroneous  view  of  the  law,  and  thus  do  either  party 
injustice,  the  ingenuity  of  counsel  may  possibly  discover  some 
mode  of  correcting  the  error,  and,  if  necessary,  for  procuring 
a  i^view  of  the  question  in  this  court.  {In  re  P.  P.  &  C,  L 
R.  R.  Co,,  85  K.  Y.  489,  496.)"  (See  generally  on  this  sub- 
ject jy.  Y.  C.  R.  R.  Go.  V.  Marvin,  11  N.  Y.  2Y6 ;  People  ex 
rel  V.  Belts,  55  id.  600 ;  In  Matter  of  P,  &  IL  C  Co.,  69  id. 
209;  In  Matter  of  Metropolitan  El  Ry.  Co.,  128  id.  600.) 
In  Matter  of  N.  Y,  L.  cfe  W.  Ry.  Co.  (1  Silvernail,  91),  Judge 
Rapallo,  writing  as  late  as  1886,  says,  in  deciding  a  point  not 
involved  in  case  at  bar :  "  Aside  from  other  answers  to  this 
argument  of  the  respondent,  a  sufficient  one  is  that  although, 
under  the  statute,  the  petitioners  could  not  by  appeal  obtain  a 
review,  on  the  merits,  of  a  second  award,  yet  it  would  be 
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538  Hewiit  i\  Newburger.  [Mar.y 

Statement  of  case.  [Vol.  141. 


within  the  power  of  a  court  of  equity  to  set  aside  any  exces- 
sive award  obtained  by  fraud  or  the  misconduct  of  tlie  commis- 
sioners, or  for  any  cause  which  would  justify  setting  aside  an 
award  of  arbitrators ;  and  in  a  proceeding  like  this  the  same 
relief  could  be  obtained  on  motion."  We,  therefore,  hold 
that  no  appeal  lies  from  the  order  of  the  general  term,  affirm- 
ing the  order  of  the  special  term,  directing  the  payment  of 
the  difference  between  the  first  and  second  awards. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 

Daniel  C.  HEwm,  Appellant,  v.  Moses  Newburger, 
Respondent. 

-gogi  While  to  constitute  a  crime  it  is  not  necessary  in  all  cases  that  the  person 

170  *  50i  charged  should  know  that  the  statute  prohibits  the  act,  where  a  par- 

^  ticular  intent  is  an  ingredient,   the  mere  doing  of  the  prohibited  act 

does  not  constitute  the  crime  unless  accompanied  with  the  unlawful 
intent. 

While  the  provision  of  the  Penal  Code  defining  the  offense  of  intrusion  on 
lands  (§  467)  does  not  in  terms  make  the  intent  a  material  element 
to  constitute  the  offense,  an  unlawful  and  criminal  intent  must  be 
alleged  and  proved. 

When  certain  facta  are  to  be  proved  to  a  court  having  only  a  special  and 
limited  jurisdiction  as  a  basis  of  its  action  a  total  defect  of  evidence  as 
to  any  essential  fact  renders  its  action  void. 

Plaintiff"  was  arrested  by  virtue  of  a  warrant  issued  by  the  recorder  of  the 
city  of  Amsterdam,  upon  information  sworn  to  by  defendant,  based  upon 
the  provision  of  the  Code  of  Criminal  Procedure  (§  84)  authorizing  an  infor- 
mation to  be  laid  before  a  magistrate  that  a  person  has  threatened  to  com- 
mit a  crime  against  "  the  person  or  property  of  another."  The  informa- 
tion charged  that  plaintiff  threatened  to  commit  the  crime  of  injurmg 
property  of  a  corporation  named  (Penal  Code,  §g  639,  654),  in  that  he 
threatened  to  tear  down  a  wall  then  being  erected  thereon,  and  there 
was  just  reason  to  fear  that  he  would  tear  down  and  demolish  it.  The 
warrant  recited  the  facts  substantially  as  stated  in  the  information; 
neither  alleged  any  unlawful  or  criminal  intent.  In  an  action  for  false 
imprisonment  it  appeared  that  defendant  asked  that  the  warrant  be 
issued;  he  received  and  delivered  it  to  the  chief  of  police  with  a  request 
that  it  be  serve<l  "right  away."  After  the  arrest  plaintiff  was  taken 
to  the  recorder's  office,  and  thereafter,  on  motion  of  his  counsel,  the 
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proceeding  was  disnussed.     Hdd,  that  the  recorder  acquired  uo  juris- 
diction, and  80  the  warrant  and  all  proceedings  under  it  were  absolutely 
void;  and  that  defendant  was  liable. 
Sevritt  V.  Neiahwrger  (66  Hun,  330),  reversed. 

(Argued  March  6,  1894;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered  upon 
an  order  made  November  22,  1892,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  an  order  dis- 
missing the  complaint  on  trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Edwa/rd  P.  White  for  appellant.  The  process  was  without 
authority  of  law.  The  information  did  not  allege  anj  fact 
tending  to  prove  a  crime  or  a  threat  to  commit  a  crime. 
{Loomis  V.  Render,  41  Hun,  268 ;  Code  Crim.  Pro.  §§  84,  86, 
99  ;  Penal  Code,  §§  639,  653,  654 ;  PeopU  v.  Hart,  24  How. 
Pr.  289 ;  People  v.  Stephens,  109  N.  Y.  159 ;  Amtin  v. 
Vroovnan,  128  id.  229 ;  Cagwin  v.  Toxon  of  Hcmcoch,  84  id. 
641 ;  Wa/rner  v.  Perry,  14  Hun,  337 ;  Comfort  v.  Fulton,  39 
Barb.  56  ;  Blodgett  v.  Rice,  18  Hun,  132 ;  Staples  v.  Fair- 
child,  3  N.  Y.  41 ;  Potter  v.  Ogden,  136  id.  396  ;  Lewis  v. 
Rose,  6  Lans.  206 ;  Gardner  v.  Bain,  5  id.  256 ;  Pratt  v. 
Bogafdus,  49  Barb.  89.)  The  defendant  made  himself  liable 
for  the  arrest.  (137  N.  Y.  394 ;  Miller  v.  Adams,  52  id. 
409 ;  Curry  v.  Pringle,  11  Johns.  444 ;   Bigelow  v.  Steams, 

19  id.  39  ;  Adhins  v.  Bremer,  3  Cow.  206 ;  Murphy  v.  Kron, 

20  Abb.  [N.  C]  259 ;  Yon  Latham  v.  Libhy,  38  Barb.  345 ; 
GaH  V.  Ayers,  52  N.  Y.  17 ;  Palmer  v.  Foley,  71  id.  109 ; 
Ma/rks  v.  Townsend,  96  id.  599 ;  Fischer  v.  Langhein,  103 
id.  93 ;  Volts  v.  Blackm/ir,  64  id.  440.) 

Z.  S,  Westbrook  for  respondent.  The  recorder  had  juris- 
diction of  the  alleged  offense  of  the  plaintiff,  and  authority  to 
take  the  complaint  and  issue  the  warrant  for  his  arrest.  (Laws 
of    1886,    chap.    131,   §§  46-49.)    The  complaint   for   the 
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warrant  on  which  plaintiff  was  arrested  was  lawfully  sufficient 
to  charge  a  threatened  criminal  offense.  (Code  Crim.  Pro. 
§§  84,  85,  87,  88,  89,  145,  148,  149,  150 ;  Penal  Code,  §§  639, 
654 ;  Blodgett  v.  Race^,  18  Hun,  132 ;  Pratt  v.  Bogardus^ 
49  Barb.  89.)  The  recorder  having  jurisdiction  of  the  alleged 
offense  he  acted  judicially,  and  no  action  for  false  imprison- 
ment w'ill  lie  for  his  acts,  though  he  may  have  erred.  {Marks 
V.  Townsend^  97  N.  Y.  590 ;  Fischer  v.  Lwngbien^  103  id.  84 ; 
Lange  v.  Benedict^  73  id.  35  ;  Sleight  v.  Ogle^  4  E.  D.  Smith, 
445  ;  Bocock  v.  Cochran^  32  Hun,  523 ;  Nowalk  v.  WaJler^ 
31  JS^.  Y.  S.  E.  458 ;  Gardner  v.  Bain,  5  I^ns.  256 ;  Von 
Latham  v.  Libhy,  38  Barb.  339  ;  Lewis  v.  Base,  6  Lans.  209 ; 
Landt  v.  Burton,  19  Barb.  283,  289 ;  Pratt  v.  Bogardus,  49 
id.  89 ;  Beaty  v.  Perkins,  6  Wend.  382 ;  Penal  Code,  §  654; 
Miller  v.  Adams,  7  Lans.  131  ;  52  N.  Y.  409 ;  Rodergas  v. 
E.  R.  S.  Bank,  63  id.  464.)  This  action  is  strictly  for  false 
imprisonment.  {Brovm  v.  Chadsey,  39  Barb.  261, 263 ;  Burns 
v.  Erben,  40  N.  Y.  466.) 

Bartlett,  J.  This  is  an  appeal  from  a  judgment  of  the  gen- 
eral term  of  the  Supreme  Court,  third  department,  affirming  a 
judgment  rendered  at  the  Montgomery  County  Circuit  dismiss- 
ing the  complaint.  This  action  is  to  recover  damages  for  an 
alleged  false  imprisonment.  The  plaintiff  was  arrested  in  the  city 
of  Amsterdam  by  virtue  of  a  warrant  issued  upon  an  informa- 
tion sworn  to  by  the  defendant.  The  information  alleged  that 
"one  Daniel  Hewitt  did  threaten  to  commit  the  crime  of 
injuring  property  belonging  to  the  City  Mills,  a  corporation 
in  said  city  of  Amsterdam,  in  that  he  threatened  to  tear  down 
a  wall  now  being  erected  by  said  corporation,  and  being  the 
property  thereof,  and  the  same  is  being  built  for  the  purposes 
of  a  dam,  and  there  is  just  reason  to  fear  that  the  said  Daniel 
C.  Hewitt  will  tear  down  and  demolish  said  wall,  as  he,  the 
said  Daniel  C.  Hewitt,  hath,  as  above,  threatened  to  do." 

The  warrant  issued  thereon  by  the  recorder  of  the  city  of 
Amsterdam  reads  as  follows,  in  its  material  part :  "  Informa- 
tion upon  oath  having  this  day  been  laid  before  me  that  the 


1894.]  Hewitt  v,  Newburger.  541 

N.  Y.  Rep.]        Opinion  of  the  CJourt,  per  Bartleit,  J. 

crime  of  threatening  to  injure  and  destroy  property  in  the 
city  of  Amsterdam,  *  *  *  in  that  Daniel  C.  Hewitt  did 
on  the  27th  day  of  June,  1891,  threaten  to  tear  down  and 
destroy  a  wall  now  being  built  in  the  said  city  by  the  City  Mills, 
a  corporation  in  the  said  city,  and  said  wall  being  owned  by  said 
City  Mills,  and  is  being  built  for  the  purpose  of  a  dam,  and  accus- 
ing the  said  Daniel  C.  Hewitt  thereof.  You  are,  therefore, 
commanded,  etc."  The  plaintifE  was  arrested  by  virtue  of  this 
warrant  on  Saturday  evening,  detained  in  the  recorder's  office 
about  two  hours,  was  heard  through  counsel,  who  moved  to 
dismiss  the  proceeding,  the  motion  being  granted  the  next 
Monday  morning,  the  plaintiff  having  been  allowed  to  go 
home  in  the  meantime.  This  action  is  sought  to  be  main- 
tained on  the  ground  that  the  process  was  without  authority 
of  law  for  the  reason  that  neither  the  information  nor  the 
warrant  charged  the  plaintiff  with  the  commission  of  any 
crime,  or  with  threatening  to  commit  any  crime,  known  to  the 
law,  and,  consequently,  the  recorder  acquired  no  jurisdiction 
in  the  alleged  proceeding,  and  the  defendant  is  liable  in  dam- 
ages for  the  illegal  arrest.  The  defendant's  counsel  seeks  to 
meet  this  attack  on  the  information  and  warrant  by  citing  the 
sections  of  the  Code  of  Criminal  Procedure  and  Penal  Code 
upon  which  the  proceeding  before  the  recorder  was  based.  The 
information  was  sworn  out  under  Code  of  Criminal  Procedure, 
part  II,  title  II,  chapter  II,  entitled  "  Security  to  keep  the 
Peace."  Section  84  reads  :  "An  information  may  be  laid  before 
any  magistrate  that  a  person  has  threatened  to  commit  a  crime 
against  the  person  or  property  of  another."  The  crime  alleged 
to  have  been  threatened  is  to  be  found  in  sections  639  and 
654  of  the  Penal  Code.  Section  639  reads :  "A  person  who 
willfully  or  maliciously  displaces,  removes,  injures  or  destroys 
*  *  *.  2.  A  pier,  boom  or  dam,  lawfully  erected  or  main- 
tained upon  any  water  within  the  state,  or  hoists  any  gate 
in  or  about  said  dam ;  *  *  *  is  punishable  by  imprison- 
ment for  not  more  than  two  years."  Section  654  provides 
that  a  person  who  unlawfully  and  willfully  destroys  or  injures 
any  real  or  personal  property  of  another  shall  be  punished  by 
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fine  and  imprisonment  as  specified.  .  It  is  not  possible  to  hold 
under  the  most  liberal  rule  of  construction  that  the  informa- 
tion in  the  case  at  bar  contains  allegations  proper  and  sufficient 
to  charge  the  plaintiff  with  having  threatened  to  commit  the 
crime  set  forth  in  either  of  the  sections  quoted.  If  it  was  the 
intention  to  have  charged  the  plaintiff  under  said  section  639 
it  should  have  been  alleged  that  he  willfully  or  maliciously 
threatened  to  do  the  act  set  forth ;  or  if  the  charge  was  under 
said  section  654  it  should  have  been  averred  that  he  unlaw- 
fully and  willfully  threatened  to  do  tlie  act  specified.  If 
plaintiff  was  proceeding  under  a  claim  of  title  and  insisting 
that  the  wall  of  the  City  Mills  was  being  erected  on  his  own 
land,  he  committed  no  crime  in  threatening  to  remove  it; 
there  is  nothing  in  the  record  to  show  whether  he  was  acting 
lawfully  or  unlawfully.  The  fatal  vice  of  the  information 
and  warrant  is  that  they  utterly  fail  to  aver  the  unlawful  and 
criminal  intent  which  constitutes  crime.  In  People  v.  Ste- 
vens (109  N.  Y.  159,  163),  Judge  Andrews  says : 

''  To  constitute  a  trespass  on  land  an  indictable  offense,  the 
distinguishing  feature  is  an  unlawful  and  criminal  intent.  It 
is  the  criminal  mind  and  purpose  going  with  the  act  which 
distinguishes  a  criminal  trespass  from  a  mere  civil  injury. 
(1  Hide's  P.  C.  509.)  It  is  not  necessary  in  all  cases  to  con- 
stitute a  crime  that  a  defendant  should  know  that  the  statute 
prohibits  his  act.  It  is  sufficient  if  he  does  the  act  prohibited 
when  the  statute  makes  the  mere  act  itself  unlawful.  But 
where  a  particular  intent  is  an  ingredient  of  the  crime,  the 
mere  doing  of  the  prohibited  act  does  not  constitute  the  crime 
unless  accompanied  with  unlawful  intent.  The  cases  of 
larceny,  receiving  stolen  goods,  or  passing  counterfeit  money 
are  illustrations.  The  same  act  may  in  one  case  be  larceny, 
or  forgery,  or  a  guilty  reception  of  stolen  property,  and  in 
another  wholly  innocent,  depending  on  the  intent.  Section 
467  of  the  Penal  Code,  defining  the  offense  of  intrusion  on 
lands,  does  not,  it  is  true,  in  terms  make  the  intent  a  material 
element  of  the  offense.  But  it  cannot  be  supposed  that  the 
legislature  intended  to  subject  a  person  to  criminal  punish* 
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ment,  as  when,  for  example,  there  being  a  dispute  between 
neighbors  as  to  the  line  between  them,  one  moves  his  fence 
on  his  neighbor's  land  under  a  bo7ia  fide  though  mistaken 
belief  that  he  was  placing  it  on  the  true  line,  or  where  a  lot 
owner  in  a  city  or  village,  in  erecting  a  building,  encroaches 
innocently,  although  without  authority,  upon  the  street.  Yet 
both  of  these  cases  are  within  the  letter  of  the  statute,  but 
manifestly  they  are  not  within  the  statute,  because,  looking  at 
the  reason  of  the  thing,  the  inefEaeeable  distinction  between 
innocence  and  crime,  and  the  antecedent  law,  the  existence  of  a 
criminal  intent,  as  a  necessary  constituent  of  the  offense,  must 
be  implied." 

In  the  case  of  Was^  v.  Stephens  (128  N.  Y.  at  page  128) 
Judge  Andrews  thus  defines  the  word  "  willfully."  "  But  the 
word  '  willfully '  in  the  statute  means  something  more  than  a 
voluntary  act,  and  more  also  than  an  intentional  act  which 
in  fact  is  wrongful.  It  includes  the  idea  of  an  act  intention- 
ally done  with  a  wrongful  purpose,  or  with  a  design  to  injure 
another,  or  one  committed  out  of  mere  wantonness  or  lawless- 
ness." The  wrongful  purpose,  the  design  to  injure,  the  motive 
of  lawlessness  or  wantonness  are  all  lacking  in  the  information 
against  plaintiff  which  was  laid  before  the  recorder  and  upon 
which  the  warrant  issued.  This  being  so,  the  act  of  the 
recorder  was  wholly  without  jurisdiction  and  the  warrant 
and  all  proceedings  under  it  were  absolutely  void.  This  prin- 
ciple is  recognized  in  Potter  v.  Ogden  (136  N.  Y.  at  page 
396).  Judge  Finch  says :  "  It  is  well  settled  that,  when  certain 
facts  are  to  be  proved  to  a  court  having  only  a  special  and 
limited  jurisdiction  as  a  basis  for  its  action,  a  total  defect  of 
evidence  as  to  any  essential  fact  will  make  its  action  void, 
while  some  proof  of  every  such  fact  may  enable  it  to  proceed." 
In  the  case  at  bar  there  was  no  proof  of  the  essential  facts. 
{Curry  Y,  Pringle^  11  Johns.  444;  Bigelow  v.  Stea/ms^  19 
id.  39;  Murphy  v.  Kron,  20  Abb.  [N.  C]  259.)  This 
process  being  void  the  defendant  is  liable ;  the  evidence  shows 
him  to  have  been  active  and  officious  in  procuring  this  arrest ; 
he  went  to  the  office  of  the  recorder  and  said  he  wanted  a 
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warrant  for  the  arrest  of  plaintiff ;  he  stated  the  facts,  swore 
to  this  information,  procured  the  warrant,  handed  it  to  tlie 
chief  of  police,  said  he  wanted  it  served  "  right  away,"  offered 
to  provide  "  a  rig  "  to  go  to  plaintiff's  house,  and  sent  his  sou 
later  to  inform  the  officer  where  he  could  and  did  find  plaintiff 
in  a  certain  store  at  Amsterdam.  All  these  circumstances  estab- 
lish defendant's  liability,  and  it  was  for  the  jury  to  determine 
what  damages,  if  any,  the  plaintiff  had  suffered  in  the 
premises. 

The  judgment  should  be  reversed,  new  trial  ordered,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Accounting  of  Anna  Pabkeb  Pbuyn, 
as  Executrix,  etc. 

Where  an  executor  and  executrix  who  were  legatees  under  the  will  exe- 
cuted an  instriunent  stating  that  their  accounts  were  settled  "a» 
between  themselves,  and  as  between  themselves  and  said  estate,"  and 
mutually  releasing  each  other  from  every  liability  "by  reason  of  any- 
thing relating  to  the  estate  or  the  doings  or  proceedings  of  either  of 
them  as  executrix  or  executor  of  said  will,"  held,  that  the  release  was 
a  bar  to  proceedings  instituted  by  the  executor  before  th^  surrogate  to 
compel  the  executrix  to  account.  Also,  that  the  effect  of  the  instru- 
ment as  a  bar  was  not  affected  by  the  fact  that  there  was  an  infant  inter- 
ested in  the  estate ;  that  the  release,  while  it  stands,  was  effectual  as  a 
bar  under  all  circumstances  as  between  the  executor  and  executrix. 

(Argued  March  12, 18d4;  decided  March  20,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1893,  which  reversed  an  order  of  the  Surrogate's  Court  of  the 
county  of  Albany  directing  an  accounting. 

The  petitioner,  John  V.  L.  Pruyn,  was  an  executor  and  a 
legatee  under  the  last  will  of  his  father,  John  V.  L.  Pruyn^ 
deceased,  and  by  this  petition  he  has  sought  to  compel  Mrs. 
Anna  P.  Pruyn,  the  widow  and  an  executrix  under  the  will, 
to  render  an  account  of  her  proceedings  as  such  executrix 


1894.]  Matter  of  Pbuyn.  545 


N.  Y.  Rep.]  Statement  of  case. 


fiince  January,  1878;  at  which  time  letters  testamentary  were 
granted  to  her.  Upon  the  return  day  of  the  citation  to  lier, 
Mrs.  Pruyn  filed  an  answer ;  setting  forth  the  execution  by 
the  petitioner,  Pruyn,  of  a  release  of  all  claims  and  demands 
etc.  and  a  motion  was  thereupon  made  on  her  behalf  to  dismiss 
the  petitioner's  proceedings.  The  release  referred  to  was  in 
an  agreement  executed  between  Mrs.  Pruyn,  as  widow  and 
executrix  of  the  testator ;  the  petitioner  Pruyn,  as  the  son  and 
executor  of  the  testator,  and  Harriet,  a  daughter  of  the  tes- 
tator, and  was  dated  June  loth,  1889.  The  instrument  men- 
tioned divisions  of  the  proj)erty  as  having  been  made  in  the 
years  1880  and  1887,  by  agreement  between  Mrs.  Pruyn  and 
Mr.  Pruyn,  in  accordance  with  the  will ;  Mrs.  Pruyn  acting 
at  the  time  therein  as  guardian  of  her  two  daughters  Harriet 
and  Huybertie.  It  proceeded  to  ratify  and  confirm  those 
divisions  and  the  statement  of  the  accounts  relating  to  the 
estate ;  and  set  forth  that  "  said  accounts  are  settled  as  between 
themselves  and  as  between  themselves  and  said  estate."  Then 
followed  mutual  releases;  by  which  Mrs.  Pruyn  and  Mr. 
Pruyn  released  each  other  from  every  liability  "  by  reason  of 
anything  relating  to  the  estate,  or  the  doings  or  proceedings 
of  either  of  them,  as  executrix  or  executor  of  said  will." 

The  surrogate  of  the  county  of  Albany  denied  the  motion 
to  dismiss  the  proceeding,  and  ordered  Mrs.  Pruyn  to  render 
a  full  and  complete  account  of  all  her  proceedings  as  executrix 
etc.  Upon  appeal,  the  General  Term  reversed  the  surro- 
gate's order  and  the  petitioner  has  appealed  to  this  court. 

BarrvweU  RKett  Heyward  and  Edwin  Camttryman  for 
appellant.  The  order  is  appealable.  {In  re  Gilbert^  104  N. 
T.  205 ;  Fiestor  v.  Shepherd,  92  id.  251 ;  In  re  IluUey,  93 
id.  48 ;  In  re  SauU,  46  Hun,  661.)  The  petitioner  is  entitled 
to^  an  accounting  as  a  matter  of  light.  (Code  Civ.  Pro. 
§§2514,  2724,  2726,  2727;  In  re  Wagner,  119  N.  Y.  33; 
Kedf.  Surr.  Pr.  98 ;  Wood  v.  Brown,  34  N.  Y.  337;  BurtY. 
Burt,  41  id.  46;  Buchan  v.  Bintotd,  70  id,  1.)  The 
agreement  does  not  relieve  the  executrix  from  accounting. 
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(Code  Civ.  Pro.  §§  2587,  2727.)  The  release  does  not  dis- 
charge  the  petitioner.  (Perry  on  Trusts,  §§  94,  274, 283, 401, 
920,  921 ;  Craig  v.  Oraig^  3  Barb.  Ch.  76,  100 ;  Thmher  y. 
Ccmder^  3  Keyes,  157 ;  Sheph&rd  v.  Mclver^  4  Johns.  Ch.  136 ; 
Rid^ely  v.  Johnson^  11  Barb.  527 ;  Pearce  v.  Pearee,  22 
Beav.  248 ;  Cruger  v.  IlalUday,  11  Paige,  314.) 

J.  NewUrn  Fiero  for  respondent.  The  petitioner  is  not 
entitled  to  the  relief  asked  for  and  granted  by  the  court  below, 
because  he  is  shown  not  to  have  any  interest  whatever  in  the 
estate,  and  this  appears  by  his  own  solemn  act  acknowledging 
settlement  and  satisfaction  in  full  of  his  claims  against  the 
estate  and  releasing  the  executrix  therefrom.  In  the  absence 
of  any  allegation  of  fraud  or  mistake,  no  court,  whether  at  com- 
mon law  or  in  equity,  would  have  any  right  whatever  to  set 
aside  the  release,  or  to  entertain  jurisdiction  of  the  action  for 
that  purpose,    {In  re  Wagiier,  52  Hun,  23;  119  N.  Y.  28.) 

Gray,  J.  It  is  diiBcult  to  perceive  upon  what  principle 
the  surrogate  determined  the  liability  of  Mrs.  Pruyn,  the 
executrix,  to  render  an  account  of  her  proceedings,  upon  this 
application.  We  are  without  any  opinion  by  him  and  we  can 
only  suppose  he  must  have  regarded  the  matter  much  in  the 
same  light  as  does  the  petitioner  ;  namely,  that  an  accounting 
is  so  much  a  matter  of  strict  right,  as  to  override  and  render 
inejHFectual  this  agreement  of  the  parties.  We  had  occasion, 
in  the  Matter  of  Wagner^ 8  Estate  (119  K  Y.  28),  to  consider 
the  question  of  the  effect  of  a  relesise,  given  by  a  person  who 
was  interested  in  an  estate  in  course  of  administration,  upon  a 
subsequent  application  to  compel  an  accounting  by  the  executor. 
The  case  was  a  much  stronger  one  than  this  ;  for  there  the  peti- 
tioner was  not  the  person  who  had  executed  the  release,  but  it 
was  his  widow  and  administratrix,  and  she  alleged  fraud  in  its 
procurement.  Here  the  agreement  of  release  is  not  attacked  upon 
any  ground  whatever ;  but  the  court  is  simply  asked  to  disregard 
it  as  constituting  any  bar  to  the  petitioner's  right  to  maintain  the 
proceeding      Tlie  principle  of  our  decision  in   the  Wagner 
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case  {supra)  applies  fully  here  and  what  we  said  there  we  may 
repeat  here ;  that  it  is  the  surrogate's  "  duty  to  deny  the  peti- 
tion, if  it  should  appear  that  the  petitioner  is  not,  on  the  face 
of  the  proceedings,  entitled  to  the  order  and  he  should  not 
permit  the  executor  to  be  uselessly  harasised."  By  the  terms 
of  the  release  in  this  case,  nothing  was  left  open  to  question 
as  to  the  estate  in  course  of  administration.  The  settlement 
between  the  parties  was  of  the  most  complete  character  and 
the  agreement  evidencing  it,  so  long  as  it  stands  as  their  agree- 
ment, prevents  either  of  them  from  setting  in  motion  the 
machinery  of  the  Surrogate's  Court  to  compel  a  judicial 
accounting  by  the  other.  The  right  and  interest  of  each  in 
the  estate  have  been  extinguished ;  except  as  to  any  residuary 
interest  of  a  vested  or  contingent  nature ;  an  exception  pro- 
vided for  in  the  agreement  and  which  affects  possible  future 
interests  and  not  the  past  administration.  The  appellant, 
however,  endeavors  to  sustain  his  proceeding  in  other  ways. 
He  says  that  an  accounting  should  be  had  as  to  certain  securi- 
ties, which  were  set  apart  by  agreement  in  1887,  "  as  a  fund  to 
yield  an  income  "  for  the  maintenance  of  the  family  residence ; 
the  use  of  which  was  devised  to  testator's  widow.  That  agree- 
ment was  between  the  same  parties ;  it  is  not  attacked  upon 
any  ground  and  it  remains  in  full  force.  The  petitioner's  appli- 
cation was  to  compel  the  executrix  to  render  a  full  account  of' 
all  her  proceedings  as  executrix  and  neither  did,  nor  could, 
contemplate  that  she  should  account  for  tlie  expenditure 
since  1889  of  the  income  of  the  fund,  so  appropriated  by  their 
agreement  to  a  specilic  purpose  and  which,  so  far  as  the  record 
informs  us,  is  held  by  them  jointly.  "With  respect  to  that 
they  have  no  claim  to  call  each  other  to  any  account  in  the 
Surrogate's  Court ;  whatever  may  be  rendered  necessary  upon 
the  widow's  death.  The  appellant  argues  that  the  fact  of 
there  being  a  minor  child,  who  was  not  a  party  to  the  agree- 
ment of  1889,  imposes  upon  him  the  discharge  of  the  duty  to 
compel  an  accounting  by  the  executrix.  It  is  sufficient  to  say, 
as  to  that  suggestion,  that  the  minor  has  not  been  brought 
into  the  proceeding  and,  if  she  had  been,  it  would   not  have 
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been  of  any  avail  to  the  petitioner  in  support  of  his  demand 
upon  Mrs.  Pniyn  for  an  account  of  her  proceedings.  The 
rights  of  the  minor  were  not  affected  by  anything  that 
was  done  and  she  was  not  precluded  from  asserting  her 
rights  and  from  compelling  an  accounting  as  to  her  interests, 
if  she  so  elected,  upon  coming  of  age.  The  bar  to  such  a  pro- 
ceeding as  this  by  the  petitioner,  which  was  interposed  by  the 
agreement  of  release  in  question,  is,  while  it  stands,  effectual 
tinder  all  circumstances  as  between  him  and  the  executrix. 
The  questions  have  been  so  fully  discussed  at  the  General 
Term,  as  to  render  it  unnecessary  for  us  to  say  more  than  we 
have. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Causes  Decided  During  the  Period  Embraced  in  tmis 
Volume,  Which  Are  Not  Reported  in  Full. 


Ohables  M.  Hibbabd,  Respondent,  v.  The  Commeboial 
Alliance  Life  Insurance  Company  of  New  York, 
Appellant. 

(Submitted  December  11,  1898;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  July  3,  1893,  which 
affirmed  an  order  of  Special  Term  granting  a  motion  to  refer 
and  appointing  a  referee. 

Geo.  Wilcox  for  appellant. 

Ludua  Me  Adam  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Babtlett,  J.,  not  sitting. 

Order  affirmed. 


The  West  Side  Eailboad  Company  of  Elmira,  New  York, 
Respondent,  -y.  The  New  York,  Lake  Erie  and  Western 
Railroad  Company,  Appellant. 

(Argued  December  11,  1893 ;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  12, 
1893,  which  reversed  an  order  of  Special  Term  denying  an 
application  by  plaintiff  to  intersect  the  tracks  of  defendant. 

2?.  C,  RoMnson  for  appellant. 

Frederick  Collin  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Order  affirmed. 
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In  the  Matter  of  the  Appli<5ation  of  Thomas  F,  Ktajt,  as 

Receiver,  etc. 

In  the  Matter  of  the  Claim  of  Rawitseb  &  Bbothsb. 

(Argued  December  11,  1898 ;  decided  January  16, 1894.) 

Cross  appeals  from  order  of  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  5,  1893, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term  confirming  the  report  of  a  referee. 

Z.  Lafim  KeU^g  for  receiver. 

Otto  Horwitz  for  Rawitser  &  Brother. 

Agree  to  affiim  on  opinion  below.* 

All  concur,  except  Babtlbtt,  J.,  not  sitting. 

Order  affirmed. 


Gebabd  Wessels  et  al..  Appellants,  'o.  OtrsTATTTS  Adol- 
PHus  BoETTCHEB,  Defendant;  George  W.  Mo££NziEy 
Kespondent. 

(Argued  Decmber  11,  1898 ;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  October,  1893,  which  affirmed  an  order  of  Special  Term 
granting  leave  to  George  W.  McEenzie,  attorney  for  defend- 
ant, to  issue  execution  in  his  own  name. 

Josej>h  A.  Shcyudy  for  appellants. 

Noah  Cromwell  Rogers  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Appeal  dismissed. 

""""  *  70  Hun,  149. 
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John  S.  Eetes  et  al.,  Individually  and  as  Executors,  etc., 
Appellants,  v»  Basba&a  Elleksohn,  Impleaded,  etc.,  et  al., 
and  Anna  Kristof,  by  Guardian  ad  litem,  Respondents. 

(Argued  December  13,  1893;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  28, 1893, 
which  aflirmed  an  order  of  Special  Term  vacating  a  judg- 
ment as  to  the  defendant  Anna  Kristof,  an.  infant,  and 
authorizing  Samuel  D.  Sewards,  her  guardian  ad  litem^  to 
appear  and  answer. 

Edward  G.  PerJchia  for  appellants. 

laa^c  N.  Miller  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Appeal  dismissed. 


M.  FiLLMOBE  Brown,  as  Administrator,  etc..  Respondent,  v* 
The  Buffalo  Creek  Bailroad  Company,  Appellant. 

(Argued  December  12,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  14,  1893, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Oeorge  F,  Brownell  for  appellant. 

M.  Fillmore  Bromn  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Earl  and  Gray,  JJ.,  dissenting,  and 
Bartlett,  J.,  not  sitting. 
Judgment  affirmed. 
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William  F.  Smith,  Respondent,  v.  Johk  T.  Ijaus  et  aL,  as 
Executors,  etc.,  Appellants. 

(Argued  December  12,  1898  ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  10,  1893,  which  aflirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Frcmcis  Lynde  Stetson  for  appellants. 

A.  JSrittan  Mavens  for  respondent. 

Agree  to  affirm  on  the  two  grounds  first  mentioned  in 
opinion  of  Barreti',  J.,  below.* 

All  concur,  except  Baetlett,  J.,  not  sitting. 
Judgment  affirmed. 


Danibl  Himr,  as  Executor,  etc.,  Appellant,  v.  Ellen  Glxabov 
et  al..  Respondents. 

(Argrued  December  18,  1893 ;  decided  January  16,  1894) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  February,  1893,  which  reversed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  granted  a  new  trial. 

William  Pqpham  Piatt  for  appellant. 

John  H,  Clapp  for  respondents. 

Agree  to  affirm,  and  for  judgment  absolute  on  atipnlatioil, 
on  opinion  below. 

All  concur,  except  Bartlett,  J.,  not  sitting. 
Order  affirmed. 

"  *  70  Hun,  155. 
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In  the  Matter  of  Proving  the  Alleged  Will  of  Jobhui. 
Baplee^  Deceased. 

(Argued  December  14,  1898 ;  decided  January  16,  18M.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1893,  which  reversed  a  decree  of  the  Sur- 
rogate's Court  of  Yates  county  revoking  the  probate  of  the 
will  of  Joshua  Kaplee,  deceased,  and  confirming  the  probate 
of  said  will. 

John  Gillette  for  appellants. 

WiUiaui  S,  Briggs  for  respondents. 

Agree  to  affirm  on  opinion  below.* 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


Nicholas  Sauerborn,  as  Administrator,  etc.,  Eespondent,  v. 
The  New  York  Central  akd  Hudson  Eiver  Railroad 
Company,  Appellant. 

(Argued  December  14,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  9,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

8,  W.  Jackson  for  appellant. 

Alonzo  P.  Strong  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


*  66  Hun,  558. 
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In  the  Matter  of  the  Judicial  Settleuient  of  the  Account  of 

Henry  B.  Bolton  et  al.,  as  Executors,  etc. 

Henbt  B.  Bolton  et  al.,  Respondents ;  Sarah  L.  Mters  et 

al.,  Appellants. 

The  juriBdiction  of  this  court  on  appeal  from  a  judgment  of  General  Term 
affirming  a  surrogate's  decree  on  settlement  of  the  accounts  of  executora 
is  limited  to  questions  of  law  presented  by  proper  exceptions. 

(Argued  December  15,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  8,  1893,  whicli  affirmed  a  decree  of  the  Sur- 
rogate's Court  of  Westchester  county  settling  tlie  accounts  of 
Henry  B.  Bolton  and  Thomas  Bolton,  Jr.,  as  executors  of  the 
will  of  Ann  Bolton,  deceased. 

Tlie  following  is  the  opinion  in  full  : 

"  Upon  the  accounting  of  the  executors  of  Ann  Bolton, 
deceased,  Mrs.  Myers  and  Mrs.  Littlewood,  her  daughters, 
appeared  as  contestants  and  tiled  objections  to  the  accounts 
rendered.  The  decree  of  the  surrogate  was  adverse  to  them 
as  to  various  items,  and  we  are  now  to  detennine  whether 
any  of  their  overruled  objections  were  well  taken. 

"  Our  jurisdiction  is  more  limited  than  that  of  the  surrogate 
and  of  the  Supreme  Court,  as  we  can  consider  only  questions 
of  law  presented  for  our  consideration  by  proper  exceptions. 
While  after  careful  examination  we  find  no  error  of  law  in 
this  record,  we  are  not  without  some  misgivings  that  injustice 
may  have  been  done  to  the  contestants  in  the  settlement  of 
the  accounts,  but  we  see  no  remedy  for  it  here. 

"  Mrs.  Bolton  died  in  November,  1882,  leaving  two  sons,  the 
executors,  two  daughters  and  an  adopted  son,  William  H. 
Birchall.  From  a  period  anterior  to  1880  down  to  the  time  of 
her  death  she  owned  certain  real  estate  occupied  by  a  manu- 
facturing establishment  up(m  which  for  many  years  the  busi- 
ness of  bleaching,  dying  and  printing  bad  been  carried  on. 
On  the  first  day  of  March,  1880,  she  leased  to  her  two  sons 
and  adopted  son  this  real  estate  with  all  the  machinery  thereon 
for  the  term  of  ten  years  for  an  annual  rental,  and  they  carried 
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on  the  business  there  under  the  name  of  the  Bronx  Company. 
Shortly  before  the  expiration  of  the  lease  the  real  estate  was 
taken  by  the  city  of  New  York  by  condemnation  proceedings 
for  the  Bronx  park,  and  an  award  was  made  therefor  to  the 
owners  thereof,  which  was  paid  and  distributed.  The  lessees 
continued  to  occupy  the  real  estate  and  the  machinery  until  a 
short  time  before  August  31st,  1891,  when  they  were  ordered 
by  the  city  to  surrender  the  possession  of  the  real  estate  and 
remove  the  machinery.  They  then  advertised,  and  on  that 
day  sold  by  auction  the  machinery  belonging  to  the  estate  of 
the  deceased  for  $592.82.  Most  of  the  machinery  was  pur- 
chased by  Mr.  Birchall  and  thereafter  taken  to  West  Farms,  a 
distance  of  two  or  three  miles,  and  there  put  into  other  build- 
ings and  used  in  the  same  business  by  the  Bronx  Company. 
It  was  claimed  l>efore  the  surrogate,  and  is  now  claimed  by 
the  contestants,  that  the  machinery  at  the  tune  of  the  sale  was 
worth  over  $52,000 ;  that  the  sale  thereof  was  improvident ; 
that  the  machinery  was  really  purchased  by  the  Bronx  Com- 
pany and  for  it  by  and  through  Birchall;  that  the  Bronx 
Company  had  had  the  benefit^  of  the  purchase,  and  that,  there- 
fore, the  executors,  who  were  two  of  the  three  members  of 
the  Bronx  Company,  should  be  charged  with  the  value  thereof. 
"  We  are  inclined  to  think  that  as  matter  of  justice  the  execu- 
tors should  be  charged  with  a  larger  sum  for  the  machinery 
than  it  brought  at  the  auction  sale.  But  there  was  really  no 
reliable  basis  in  the  evidence  before  the  surrogate  for  doing  it. 
The  sate  is  not  attacked  for  fraud.  It  was  extensively  adver- 
tised in  newspapers  and  by  printed  notices  and  catalogues. 
Notices  of  the  sale  were  mailed  to  the  contestants  and  their 
counsel,  and  there  is  no  evidelice  that  they  did  not  receive 
them.  There  can  be  no  doubt  that  the  executors  meant  to 
give,  and  did  in  fact  give  ample  notice  of  the  sale.  At  the 
sale  there  were  present  from  fifty  to  seventy-five  persons, 
among  them  several  dealers  in  second-hand  machinery.  The 
sale  was  fairly  conducted  by  a  competent  and  experienced 
auctioneer,  and  there  is  no  charge  that  any  artifice  was  used 
by  any  one  to  stifle  competition  among  bidders,  or  that  the 
machinery  was  not  sold  in  parcels  and  in  such  manner  as  to 
bring  the  best  price.     There  was  competition  among  bidders, 
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there  being  more  than  one  bid  for  each  article  sold.  Mr. 
Birchall  at  the  auction  sale  purchased  most  of  the  machinery, 
and'  some  was  bid  off  by  others.  Of  the  articles  so  bid  off  he 
subsequently  purchased  some  at  an  advanced  price,  and  some 
of  it  was  retained  by  such  bidders.  While  the  evidence  is 
not  entirely  clear  upon  the  subject,  it  is  quite  convincing  that 
Birchall  paid  for  the  machinery  with  the  money  of  the  Bronx 
Company,  and  that  the  machinery  was  removed  to  West 
Farms  and  most  of  it  there  placed  in  buildings  at  the  expense 
of  that  company,  and  for  its  benefit,  and  that  it  has  since  been 
used  by  that  company  in  its  business.  Now,  what  could  the 
executors  have  done  better  if  They,  for  their  own  protection, 
were  bound  to  sell  by  auction,  and  they  made  the  best  sale 
they  could.  They  were  not  requested  to  postpone  the  sale, 
and  no  protest  was  made  against  it.  So  far  as  appears 
they  had  no  reason  to  suppose  that  the  contestants  objected 
to  the  sale  at  that  time  and  in  that  way,  or  that  better  prices 
could  be  obtained  by  postponing  the  sale  to  some  future 
time.  As  to  the  value  of  the  machinery  evidence  was  given 
that  at  the  time  the  real  estate  was  appraised  in  the  con- 
demnation proceedings,  two  witnesses  were  called  by  the 
executors  as  claimaints  there  who  testified  that  the  machinery 
was  worth  about  $52,000,  and  one  of  the  same  Nvitnesses  was 
called  by  the  contestants  before  the  surrogate  and  testified 
that  at  that  time  the  machinery  was,  in  his  opinion,  worth  that 
sum.  But  his  estimate  was  that  it  was  worth  that  sum  in 
position  in  the  buildings,  and  in  use  there  in  a  large,  estab- 
lished and  prosperous  business.  But  he  did  net  estimate  its 
value  to  be  sold  there  and  removed,  and  used  or  re-sold  else- 
where. It  is  common  experience  that  machinery  sold  in  a 
mill,  to  be  removed  therefrom,  will  usually  bring  but  a  small 
sum,  far  less  than  its  intrinsic  value.  That  is  so  because  gen- 
erally it  is  difficult  to  find  purchasers  for  such  machinery,  and 
hence  the  absence  of  real  competition  keeps  down  prices. 
The  experienced  auctioneer  who  made  the  sale  testified  that  it 
was  heavy  machinery,  that  it  was  located  at  a  place  from 
which  it  was  difficult  of  transportation  ;  that  he  judged  from 
the  location  of  it  and  the  character  of  a  great  deal  of  it,  which 
was  very  old,  that  it  brought  about  all  it  was  worth ;  that 
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there  was  nothing  sold  on  one  bid  ;  that  he  saw  a  number  of 
dealers  in  second-hand  machinery  there.  There  was  the  fur- 
ther difficulty  in  charging  the  executors  with  any  particular 
value  for  this  machinery,  that  it  did  not  appear  precisely  what 
machinery  was  put  to  use  in  their  manufacturing  establishment 
at  West  Farms,  nor  wliat  was  the  approximate  value  of  that 
machinery  at  the  time  of  the  sale  for  removal  from  the  place 
where  it  wa^.  Taking  all  these  facts,  with  the  testimony  of  the 
auctioneer  as  to  value,  and  the  evidence  of  the  value  furnished 
by  the  sale  made  as  it  was,  we  cannot  say  that  the  surrogate 
erred  as  matter  of  law  in  refusing  to  charge  the  executors  for 
the  machinery  a  larger  sum  than  they  obtained  therefor  at  the 
auction  sale.  We  think  it  would  be  impossible  now  for  any 
one  to  take  all  the  evidence  in  this  record  and  fix  a  value 
which  ought  to  be  paid  upon  the  machinery  taken  and  in  use 
by  the  Bronx  Company  over  and  above  that  obtained  therefor 
at  the  auction  sale. 

"  Thomas  Bolton,  senior,  for  the  purpose  of  protecting  his 
real  estate  against  his  creditors,  executed  a  mortgage  thereon 
without  any  consideration  to^r.  Birehall,  and  he  immediately 
assigned  that  mortgage  without  any  consideration  to  Mrs. 
Bolton,  the  deceased.  The  mortgagor  died  in  January,  1879, 
leaving  a  will  by  which  he  gave  all  his  property  to  his  wife, 
Ann  Bolton,  and  he  appointed  his  son  Henry  B.  Bolton  his 
executor.  After  his  death  Ann  Bolton,  for  the  purpose  of 
cutting  off  the  creditors  of  her  husband,  foreclosed  that  mort- 
gage, and  upon  such  foreclosure  and  the  sale  in  pursuance 
thereof  she  obtained  against  Henry  B.  Bolton,  as  executor  of 
his  father,  a  deficiency  judgment  of  upwards  of  $29,000.  Her 
executors  made  no  attempt  to  collect  that  judgment,  and, 
hence,  the  claim  is  made  that  they  should  be  charged  with  the 
amount  thereof.  Assuming  that  the  judgment  was  enf orcible 
against  the  estate  of  the  mortgagor,  it  is  a  sufficient  answer  to 
this  claim  that  there  was  no  proof  that  the  judgment  was  col- 
lectible, or  worth  anything,  inasmuch  as  the  mortgagor  died 
insolvent.  There  was,  therefore,  no  basis  for  making  any 
charge  on  account  thereof  against  the  executors. 

"  The  Bronx  Company  were  the  brokers  and  financial  agents 
of  Mrs.  Bolton,  and  the  executors  claimed  credit  upon  their 
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accounting  for  divers  sums  of  money  paid  for  her  in  her  life- 
time, and  the  contestants  objected  to  the  allowance  of  many 
of  tliese  items.  The  answer  to  these  objections  is  that  there 
was  evidence  quite  satisfactory  that  all  these  payments  were 
made  at  the  request  of  Mrs.  Bolton. 

"  Wliat  we  have  thus  far  said  covers  the  principal  points  made 
by  the  appellants  upon  this  appeal,  and  a  careful  examination 
of  the  whole  case  brings  us  to  the  conclusion  that  there  were 
no  legal  errors  committed  by  the  surrogate  to  the  prejudice  of  ' 
the  appellants,  and  that  the  judgment  must  be  affirmed,  with 
costs." 

James  M.  Ma/rvin  for  appellants. 

Alexander  Thain  for  respondents. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


142  4331         Chabues  E.  Stokes,  Appellant,  v.  Hbkbt  Wbstok  et  aL, 

Impleaded,  etc.,  Eespondents. 

(Argued  December  15,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1893,  which  reversed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  D,  Teller  for  appellant. 

Franh  S.  Cohurn  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term.* 
All  concur,  except  Bartlett,  J.,  not  sitting. 
Judgment  affirmed. 


*  69  Hun,  608. 
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In  the  Matter  of  the  Probate  of  the  Last  "Will  and  Testament 
of  LoBSNZA  M.  Sheux)n,  Deceased. 

SoLBMNus  D.  Sbamans,  Appellant ;  Truman  H.  Dat, 
Respondent. 

(Argued  December  19,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
updn  an  order  made  September  13,  1892,  which  affirmed  a 
decree  of  the  Surrogate's  Court  of  Madison  county  admitting 
to  probate  the  will  of  Lorenza  M.  Sheldon,  deceased. 

JST.  J,  Coohingham  for  appellant. 

Joseph  Momn  and  Charles  E,  Smith  for  respondent    ' 

Agree  to  aflSrm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


JoHK  L.  Gross,  Respondent,  v,  William  L.  Moobb,  as 
Administrator,  etc..  Appellant. 

(Argued  December  19,  1893  ;  decided  January  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  the  lirst  judicial  department,  made  the  first  Monday 
of  May,  1893,  which  overruled  defendant's  exceptions,  denied 
a  motion  for  a  new  trial  and  ordered  judgment  in  favor  of  the 
plaintiff  upon  decision  of  the  court  on  trial  at  Special  Term. 

Herbert  Kettell  for  appellant. 

Cephas  Brainerd^  Jr,^  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term.* 
All  concur,  except  Bartlett,  J.,  not  sitting. 
Order  affirmed  and  judgment  accordingly. 


*68Huii,  412. 
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John  S.  Hulin,  Appellant,  v,  Norman  B.  Squires  et  aL,  as 
Executors,  etc.,  et  al.,  ReBpondents. 

(Argued  December  20,  1898  ;  decided  January  16,  1894.) 

Appeal'  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  March  15,  1893,  which  reversed  an  interlocu- 
tory judgment  in  partition  in  favor  of  plaintift  entered  upon 
an  order  of  Special  Term,  and  directed  a  judgment  in  favor  of 
defendants,  declaring  the  plaintiflE  and  defendants,  who  are 
the  heirs  at  law  of  Franklin  W.  Farnam,  deceased,  entitled  to  the 
real  and  personal  property  attempted  to  be  disposed  of  undw 
the  fifth  clause  of  his  will. 

jE  Cmmtrymafi  for  appellant. 

JR.  A,  Parmenter  and  Edwin  A.  King  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur,  except  Bartlett,  J.,  not  sitting. 
Judgment  affirmed. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts 
of  Douglass  Boardman,  as  Executor,  etc. 

(Argued  December  21, 1898;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  13, 1892,  which  modified,  and 
affirmed  as  modified,  a  decree  of  the  Surrogate's  Court  of 
Tompkins  county. 

William  N,  Noble  for  appellants. 

S.  D.  HaUiday  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  J.,  not  voting,  and  Babtlxtt,  J., 
not  sitting. 
Judgment  affirmed.  • 
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Bridget  Ward,  as  Adminifitratrix,  etc.,  Appellant,  v.  The 
Rochester  Electric  Railway  Company,  Respondent. 

(Argued  December  21,  1893;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  22,  1892,  which  denied  a  motion  for 
a  new  trial  and  ordered  judgment  for  defendant  upon  a  decision 
of  the  court  nonsuiting  plaintiffs  on  trial  at  Circuit. 

Quiney  Van  Voorhis  for  appellant. 

Theodore  Bacoii  for  respondent. 

Agree  to  iafBrm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Elxzur  V.  FooTE  et  al.,  as  Executors,  etc. 

(Submitted  December  21,  1898 ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  February  17,  1893,  which  affirmed  a 
decree  of  the  Surrogate's  Court  of  New  York  county  settUng 
the  accounts  of  the  executors  of  Henry  S.  Valentine,  deceased. 

Ja/mes  F,  Malcolm  and  James  B.  Lochwood  for  appellants. 

John  Delahunty  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 

Siokels — Vol.  XCVI.        71 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Augustus  Nelson,  Deceased. 

(Argued  December  21,  1898 ;  decided  January  16,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  June  16,  1893,  which  affirmed  a  decree 
of  the  Surrogate's  Court  of  Westchester. county  admitting  to 
probate  the  will  of  Augustus  Nelson,  deceased, 

K  C,  Neil  ioT  appellant. 

Clarence  IT,  Frost  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bartletp,  J.,  not  sitting. 

Judgment  affirmed. 

Geobge  Eastman,  Appellant,  v.  The  State  of  New  Yobk, 

Respondent. 

(Argued  December  22,  1898;  decided  January  16,  1894.) 

Appeal  from  decision  of  the  Board  of  Claims,  made 
November  16,  1893,  awarding  the  appellant  "nothing"  upon 
a  claim  presented  against  the  state. 

Z.  H.  Norihup  for  appellant. 

S.  W,  RoaendaUy  Attorney-General^  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Award  affirmed. 


James  C.  McDonald,  Appellant,  v.  The  State  of  New  Yoxx^ 

Respondent. 

(Argued  December  22,  1898;  decided  January  16,  1894.) 

Argued  and  decided  with  Eastinam,  y.  The  State  (suprct^ 
page  562). 
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Mast  E.  Post,  as  Administratrix,  etc.,  Appellant,  v,  Henbt 
II.  IsHAM,  Individually,  etc.,  et  al.,  Bespondents. 

(Argued  December  21,  1893  ;  decided  January  28,  1804.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  28, 1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Alfred  Ely  ior  appellant. 

I 
Frederic  A.  Ward  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Baktlett,  J.,  not  sitting. 

Judgment  affirmed. 


Jacob  Oohf,  Respondent,  v.  Charles  A.  Baldwin, 
Defendant ;  Fbank  E«  Baldwin,  Appellant,  et  al. 

Where  an  order  c€  General  Term  affirming  an  order  of  Special  Term 
which  denied  a  motion  for  a  bill  of  particulars,  does  not  state  the 
ground  for  the  denial,  it  will  be  assumed  that  it  was  in  the  exercise  of 
the  discretion  of  that  court,  and  so,  the  order  may  not  be  reviewed  here. 

The  opinion  of  the  General  Term  may  not  be  looked  to  to  ascertain  the 
ground.  • 

(Argued  January  1^  1894;  decided  January  28,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coui-t  in  the  third  judicial  department,  made  December  6, 
1893,  which  Affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  bill  of  particulars. 

The  following  is  the  opinion  in  full : 

"  The  defendants  made  a  motion  at  Special  Term  that  the 
plaintiff  be  required  to  furnish  their  attorneys  a  bill  of  par- 
ticulars of  the  claims  set  forth  in  his  complaint.  The  motion 
-was  based  upon  the  <^omplaint  and  an  affidavit  of  one  of  the 
defendants'  attorneys,  and  was  opposed  upon  an  affidavit 
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made  by  the  plaintiflE.  The  court  denied  the  motion  and  it& 
order  was  affirmed  by  tlie  order  of  the  General  Term. 

"  It  does  not  appear  from  the  orders  upon  what  ground  the 
courts  below  proceeded  in  denying  the  motion.  We  cannot 
look  at  the  opinion  of  the  General  Term  for  that  ground,  and 
as  they  could  have  denied  the  motion  in  the  exercise  of  their 
discretion  upon  facts  appearing,  we  must  assume  that  it  was 
80  denied ;  and  that  we  have  no  jurisdiction  to  review  the  exer- 
cise of  their  discretion  has  been  held  many  times  by  this  court* 

"  The  appeal  must,  therefore,  be  dismissed." 

Charles  II.  MlUa  for  appellant. 

Mark  Cohn  for  respondent. 

Per  Curiam  opinion  for  dismissal  of  appeal. 

All  concur. 

Appeal  dismissed.    

Juan  Luis  Dammekt  et  al.,  as  Ancillary  Executors,  etc.^ 
Respondents,  t*.  William  Henry  Osborn  et  al.,  Appellants ; 
TiTE  SociEDAD  DE  Benefioiencia  de  Lima,  Respondent. 

In  determining  as  to  the  validity  of  a  foreign  will,  disposing  of  per- 
sonalty, it  is  immaterial  whether  the  testator  was  a  citizen  of  the  country 
where  the  will  was  executed  or  of  this  state;  if  the  former  was  his  domi- 
cile at  the  time  of  his  death  its  laws  will  control. 

The  courts  of  this  state  may  not  annul  a  disposition  of  personal  property  in 
a  foreign  will,  valid  by  the  law  of  the  testator's  domicile,  and  distribute 
the  property  to  claimants  here,  contrary  to  the  terras  of  such  disposition. 

It  9eems,  when  our  courts  cannot  give  effect  to  such  a  testamentary  dis- 
position without  violating  our  laws  or  public  policy,  the  property 
should  be  remitted  to  the  jurisdiction  of  the  domicile. 

It  is  not  to  be  assumed  because  a  fact  appearing  in  the  record  or 
authority  cited  on  argument  in  this  court  which  is  deemed  important 
by  counsel,  is  not  noticed  or  commented  on  in  the  opinion  that  it  has 
not  been  considered  and  due  weight  given  to  it  in  arriving  at  the 
decision,  and  the  omission  to  notice  it  is  not  ground  for  a  motion  for 
re-argument. 

(Argued  January  15,  1894 ;  decided  January  28,  18W.) 

This  was  a  motion  for  a  re-argument.  For  report  of  the 
case  see  140  N.  Y.  30. 

The  following  is  the  opinion  in  full. 
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"  The  defendant,  the  Sociedad  de  Benef^iencia  de  Lima, 
moves  for  a  re-argument  in  this  case.  It  did  not  appeal 
from  the  judgment  of  the  General  Term  to  this  court,  and 
the  decision  below  did  not  confer  upon  it  any  right  or  title 
to  the  fund  which  the  will  of  Jos6  Sevilla  has  devoted  to  the 
founding  of  a  charitable  institution  in  New  York.  On  the 
contrary,  the  Supreme  Court  refused  distinctly  to  hold  that 
this  defendant  had  acquired  any  title  or  interest  in  the  fund 
under  the  will,  upon  which  alone  its  claim  is  based.  As  it  made 
no  appeal  from  that  judgment  it  must  be  deemed  to  have 
acquiesced  in  the  decision  in  so  far  as  it  was  adverse  to  its 
claim.  The  only  standing  that  it  had  in  this  court  at  the 
argument  was  not  as  an  appellant,  but  as  a  respondent,  to  sus- 
tain the  judgment  below,  which  held  that  the  bequest  in  the 
will  was  void  here,  and  that  the  fund  should  be  remitted  to 
Peru,  the  principal  seat  of  administration.  It  has  admitted 
in  its  answer  that  by  the  law  of  Peru,  the  domicile  of  the  tes- 
tator, the  provisions  of  the  will  are  valid,  and  if  so  it  is  some- 
what difficult  to  see  what  it  has  to  gain  by  remitting  the  fund 
to  that  country  or  how  it  is  interested  in  such  a  question. 
Assuming,  however,  that  it  had  the  right  to  insist  in  this 
court  that  the  judgment  below,  though  adverse  to  all  of  its 
substantial  claims,  should  have  l)een  upheld,  we  are  brought 
to  tlie  grounds  upon  which  it  asks  for  a  re-argument  of  the 
appeal.  The  motion  assumes  that  various  facts  appearing  in 
the  record  and  certain  authorities  upon  the  briefs  have  been 
overlooked.  The  only  ground,  apparently,  for  this  assump- 
tion seems  to  be  that  they  have  not  been  specifically  noticed 
or  commented  upon  in  the  opinion.  It  would  seem  to  be 
unnecessary  to  state,  what  every  member  of  the  bar  must 
know,  that  to  do  that  would  impose  upon  the  court  an  amount 
of  useless  labor,  quite  unreasonable  to  expect,  and  would  swell 
opinions,  which  should  only  express  the  reasons  ol  the  court 
for  its  conclusions  as  concisely  as  possible,  into  essays  on  each 
subject  involved  in  tiie  appeal.  It  does  not  follow  that  because 
a  fact  or  an  authority,  deemed  important  by  counsel,  has  not 
been  noticed  or  commented  upon  in  the  opinion,  that  it  has 
not  been  considered  and  due  weight  given  to  it  in  arriving  at 
the  decision.     In  many  cases  facts  incorporated  in  the  record 
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and  discussed  at  length  by  counsel  are  considered  by  us  wholly 
unimportant,  and  authorities  from  which  long  quotations  are 
made  inapplicable. 

"  This  motion  will  serve  as  a  good  illustration  of  this  remark. 
The  first  ground  mentioned  is  that  we  have  overlooked  the 
fact  that  the  testator  was  a  citizen  of  the  United  States  and  of 
this  state.  It  was  not  overlooked,  but  we  did  not  consider 
the  fact  as  of  tlie  slightest  importance,  and  do  not  now. 
Moreover,  the  learned  counsel  who  makes  the  motion  nowhere 
in  his  brief  attempts  to  show  how  it  is.  It  was  conceded  in 
the  pleadings  and  on  the  argument  that  the  testator  was  at 
the  time  of  his  death  domiciled  at  Lima  in  Peru.  The  will 
was  made  and  proved  there,  and  from  the  beginning  to  the 
end  of  the  argument  it  was  conceded  to  be,  what  it  certainly 
was,  a  Peruvian  will.  It  was  utterly  immaterial,  therefore, 
whether  the  testator  was  a  citizen  of  this  country  or  of  Peru, 
or  a  subject  of  some  other  country.  The  domicile  of  the 
testator  was  the  important  fact,  and  there  was  no  dispute 
about  that,  and  is  none  now.  Sometimes  the  domicile  of  a 
party  becomes  an  important  question  of  fact,  and  then  the 
fact  that  he  is  a  citizen  of  some  other  country  or  has  a  resi- 
dence there  bears  upon  the  inquiry,  but  such  facts  have  no- 
significance  whatever  in  a  case  where  the  domicile  is  fixed  by 
the  admission  of  the  parties,  as  it  has  been  in  this  case.  The 
next  ground  for  this  motion  assumes  that  we  have  omitted  to 
notice  that  the  statute  incorporating  the  Sevilla  Home  con- 
tains the  following  provision:  'Nothing  herein  contained 
shall  affect  the  rights  of  any  parties  to  an  action  now  pending,, 
or  any  heir  at  law  or  residuary  legatee  of  said  Jos6  Sevilla, 
deceased.' 

"  It  was  not  overlooked,  but,  on  the  contrary,  we  held  that 
any  right  which  had  vested  in  the  defendant  or  heirs,  next  of 
kin  or  legatees,  could  not  be  affected  by  the  act.  But  it  was 
not  claimed  that  any  such  right  liad  vested  or  could  vest 
under  the  law  governing  the  will,  and  the  concession  that  the 
dispositions  in  favor  of  the  Sevilla  Home  were  valid,  under 
that  law,  implied  just  the  contrary.  If  these  were  valid,  as  thus 
admitted,  how  could  the  fund  vest  in  other  parties,  except  for 
the  charitable  purposes  contained  in  the  will  ?     The  learned 
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counsel  is  certainly  mistaken  in  supposing  that  this  provision 
of  the  statute  limited  the  parties  to  such  rights  only  as  they 
had  before  it  was  passed,  or  at  the  commencement  of  the 
action.  If  this  were  so  then  tlie  legislation  would  have  no 
practical  eflfect  whatever.  It  conferred  additional  power 
upon  the  trustees  because  it  converted  them  into  a  corporate 
body  with  capacity  to  take  and  administer  the  gift.  The  cor. 
poration  did  not  exist  when  the  action  was  commenced  and 
became  a  party  after  the  statute  was  enacted,  by  supplemental 
process  and  pleading,  and  its  rights  and  interests  then  related 
back  to  the  will  and  to  the  time  of  the  testator's  death.  This 
provision  of  the  statute  simply  means  that  the  interests,  if  any, 
which  vested  in  heirs,  next  of  kin  or  legatees  upon  the  death 
of  the  testator,  or  subsequently,  should  not  be  affected,  and  as 
they  had  no  interest  under  the  law  of  the  domicile  the  judg- 
ment does  not  contravene  the  statute. 

"  The  other  grounds  stated  in  support  of  the  motion  are  that 
we  have  overlooked  certain  authorities  in  support  of  the  posi- 
tion that  the  rights  of  the  defendant  are  to  be  determined  by 
the  law  of  this  state.  We  think  that  none  of  the  cases 
referred  to  hold  that  a  valid  disposition  of  property  at  the 
domicile  of  the  owner  may  be  declared  void  by  the  tribunals  of 
another  country,  where  the  law  is  different,  and  the  title 
adjudged  to  be  in  another.  The  contrary  was  held  in  the  case 
of  Cross  V.  United  States  Trust  Co.  (131  N.  Y.  342).  Had  Mr. 
Sevilla  died  intestate  this  defendant  could  not  take  any  part  of 
his  estate  under  the  intestacy  laws  of  this  state,  or  those  of 
Peru,  so  that  it  is  in  the  attitude  of  insisting  that  this  is  a 
valid  will,  at  least  to  prevent  intestacy.  But  it  also  insists  that 
by  the  will  it  was  to  take  this  fund  in  case  certain  conditions 
there  mentioned  existed.  The  courts  below,  however,  have 
refused  to  find  that  any  of  these  conditions  did  exist,  or  that 
the  defendant  is  under  any  circumstances  entitled  to  the  fund, 
and  by  not  appealing  from  that  part  of  the  judgment  it  has 
acquiesced  in  it,  and  elects  to  come  to  this  court  as  a  respond- 
ent in  support  of  a  decision  that  simply  remits  the  fund  to  Peru, 
a  result  that  does  not  help  the  defendant's  contention  unless 
it  can  procure  a  more  favorable  judgment  under  the  laws  of 
that  country,  which  is  not  suggested.     The  fundamental  error 
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that  pervades  all  the  reasoning  of  the  learned  counsel  on  this 
subject  is  to  be  found  in  the  assumption  that  the  courts  of  this 
state  can  annul  a  disposition  of  personal  property  in  a  foreign 
will,  valid  by  the  law  of  the  domicile,  and  distribute  the  prop- 
erty to  claimants  here,  contrary  to  the  terms  of  such  dis- 
position, as  interpreted  by  the  law  under  which  it  was  made. 
Ko  controlling  authority  can  be  found  in  support  of  such  a 
proposition.  When  our  courts  cannot  give  effect  to  testa- 
mentary dispositions  of  property  in  foreign  wills  without 
violating  our  laws  or  public  policy,  the  property  should  be 
remitted  to  the  jurisdiction  of  the  domicile  to  the  end  that  it 
may  administer  its  own  laws.  But  if  there  is  no  law  or  public 
policy  here  that  forbids  the  execution  of  the  purpose  that  the 
testator  had  in  view,  then  our  courts  will  give  eflPect  to  the 
disposition  according  to  the  law  under  which  it  was  made.  We 
are  still  of  the  opinion  that  the  legislature  intended  to  and  did 
remove  all  these  objections,  and  so  changed  our  laws  and 
public  policy,  so  far  as  they  were  ever  in  the  way,  with  respect 
to  this  particular  bequest,  as  to  permit,  if  not  require,  our  courts 
to  give  eflfect  to  the  testator's  purpose. 

"  The  motion  should  be  denied,  with  ten  dollars  costs." 

David  Millikeriy  Jr,^  for  motion. 

Wm,  O,  Cho(xte  opposed. 

O'Brien,  J.,  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Susan  B.  Tebkes,  Appellant,  v.  Chables  MoFiDDBN,  Sr., 
et  al.,  Eespondents. 

(Bubmltted  January  15,  1894 ;  decided  January  30,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  December  9, 
1892,  which  reversed  an  order  of  the  county  judge  of  Schuyler 
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•county  directing  a  sale  of  chattels  seized  under  a  warrant  of 
attachment  issued  in  this  action. 

John  M,  Roe  for  appellant. 

0,  P.  Ilurd  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


•City  of  Sykaouse,  Respondent,  v.  John  Cornwell,  Jr.,  et  al.,      • 

Appellants. 

(Argued  January  16,  18W ;  decided  January  30,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
•Court  in  the  fourth  judicial  department,  made  September  14, 
1893,  which  affirmed  an  order  of  Spetial  Term  directing  the 
•continuance  of  a  temporary  injunction. 

Louis  MarshaU  for  appellants. 

C.  Z.  Stone  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  O'Brien  and  Bartlbtt,  JJ., 
-dissenting. 

Order  affirmed. 


John  B.  Solley,  Respondent,  v.  John  B,  MoGeorge, 
Appellant. 

(Argued  January  15,  1894 ;  decided  January  80,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
•Court  in  the  first  judicial  department,  made  October  2,  1893, 
'which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
<5ompel  plaintiff  to  vacate  judgment  against  the  defendant 
«nd  receive  an  answer. 
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Z.  A.  Chandler  for  appellant. 

E,  Luther  Hamilton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Allan  C.  Dalzell,  Appellant,  v.  The  Fahys  Watch  Oasb 
Company,  Respondent. 

(Argued  January  15,  1894;  decided  January  30,  1894.) 

Appeal  from  order  of  tlie  General  Term  of  the  Superior 
Court  of  the  city  of  Kew  York,  made  October  24,  1893^ 
which  affinned  an  order  of  Special  Term  denying  a  motion  by 
plaintiflE  for  a  discovery  and  inspection  of  defendant's  books. 

Edmund  T.  Oldham  for  appellant. 

WUliam  A,  Jenner  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.     

William  J.  Brewster,  Appellant,  v.  George  H.  Woostee^ 

Respondent. 

(Argued  January  15,  1894 ;  decided  January  30,  1894.) 

Appeal  from  order  of  the  Superior  Court  of  the  city  of 
New  York,  made  December  5,  1893,  which  denied  a  motion 
by  plaintiff  to  dismiss  an  appeal  by  defendant  from  a  judg- 
ment entered  upon  a  verdict  in  favor  of  plaintiff. 

William  H.  Arnoux  for  appellant. 

Thomas  O.  Shearman  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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ChabiiES  Kibler,  as  Administrator,  etc.,  et  al.,  Appellants,  Vi. 
Levi  L.  Milleb  et  al.,  Respondents. 

(Argued  January  17,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  19, 1890,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

J.  M.  Humphrey  and  WiUiam  B.  Hoyi  for  appellants^ 

Philip  A.  Laing  for  respondents. 

Agree  to  affirm  on  opinions  below.* 
All  concur. 
Judgment  affirmed. 

Mann's  Boudoir  Cab  Company,  Respondent,  v,  William 
Shaw,  Receiver,  etc..  Appellant. 

(Argued  January  18,  1894 ;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  12,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiflE  entered  upon  the  report  of  a  referee. 

Charles  E.  Patterson  for  appellant. 

O.  W.  Cotterill  for  respondent. 

Agree  to  affirm  on  opinion  below.f 

All  concur,  except  Finch  and  Peckham,  JJ.,  dissenting, 
and  Andrews,  Cli.  J.,  not  voting. 
Judgment  affirmed. 

*  57  Hun,  14.    -  f  ^»  Hun,  245. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 

BoxALANA  Williams,  Deceased. 

Norman  Carpbih'er,  as  Executor,  etc.,  Respondent,  v.  Julius 

Hall,  as  Administrator,  etc..  Appellant. 

(Argued  January  10,  1894  ;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  2,  1892,  which  affirmed  a  decree  of  the 
Surrogate's  Court  of  Rensselaer  county  admitting  to  probate 
the  will  of  Roxalana  Williams,  deceased. 

H.  A.  Pa/rmenter  for  appellant. 

Charles  E,  Patterson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  Walter  Crystal,  an  Infant,  etc..  Appellant,  v.  Thb 
Troy  and  Boston  Railroad  Company,  Respondent 

(Argued  January  19,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  15,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  of  the  court 
nonsuiting  plaintiflE  on  trial  at  Circuit. 

-ff.  A,  Parmenter  for  appellant. 

T.  F.  Hamilton  for  respondent. 

Agree  to  affirm  on  previous  opinions  of  this  court  in  same 
<»se.    (105  N.  Y.  164 ;  124  id.  519.) 
All  concur. 
Judgment  affirmed. 
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Edwabd  Pettingill,  Kespondent,  v.  The  Town  op  Oleak^ 

Appellant. 

(Argued  January  19, 1894 ;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  4,  1892,  which  afiirmed  a  judgment 
in  favor  of  plaintifE  entered  upon  a  verdict,  and  also  afiirmed 
an  order  denying  a  motion  for  a  new  triaL 

Frederick  W.  Krvse  ior  appellant. 

Alfred  Spring  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 


The  New  Tobk    Kubber    Company,  Appellant,   v.  John 
RoTHERY  et  al..  Respondents. 

(Argued  January  23,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the* 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  8,  1893,  which  afiirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict,  and  afiirmed  an 
order  denying  a  motion  for  a  new  trial. 

-ff.  jP.  Zee  for  appellant. 

jET.  jff".  Hustis  for  respondents. 

Agree  to  afiirm ;  no  opinion. 

All  concur,  except  Gray,  J.,  dissenting. 

Judgment  afiirmed. 
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Habtwell  Abbey,  Bespondent,  v.  Levi  H.  Mace  et  aL, 
Appellants. 

(Submitted  January  23,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  June  6,  1892,  which 
aflSirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  which  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Martin  J.  Keogh  for  appellants. 

Albert  A,  Abbott  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


si62^60il  IsAAo  Altman  ct  al.,  as  Administrators,  etc.,  Respondents,  v. 

'  Gabriel  Wile,  as  General  Guardian,  et  al.,  Impleaded,  etc., 

Appellants. 

(Aigued  January  25,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1892,  which  reversed  and  granted  a  new  trial 
as  to  the  defendant  Eli  Hofeller,  and  affirmed  as  to  the  other 
defendants  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  obtain  a  judicial  settlement  of 
the  accounts  of  the  defendant  Gabriel  Wile,  as  general 
guardian  of  the  property  of  Eli  Hofeller,  an  infant,  and  as 
administrator  of  the  estate  of  Lily  Hofeller,  deceased,  and  of 
the  accounts  of  Schanette  Wile  and  Lehman  Hofeller,  as 
administrators  of  the  estate  of  Sigmund  Hofeller,  deceased, 
and  for  further  relief. 
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The  following  is  the  opinion  in  full : 

"A  full  and  accurate  statement  of  tlie  facts  of  this  case  is 
not  easy  to  make.  I  will,  however,  make  a  brief  statement 
sufficiently  accurate  and  full  for  the  present  purpose. 

"  Sigmund  Hof eller  died  at  Buffalo  intestate  in  January, 
1875,  leaving  a  widow,  Schanette,  and  two  children,  Eli  ^nd 
Lily,  both  infants.  Lehman  Hofefler  and  the  widow  'were 
appointed  administrators,  and  Abraham  and  Jacob  Altman 
became  sureties  on  their  administration  bond.  The  estate  left 
by  the  intestate  was  about  $21,000,  which  was  soon  converted 
into  cash,  and  about  $15,000  of  it  was  loaned  to  Abraham  Alt- 
man,  with  no  security  but  his  individual  notes,  and  lie  became 
insolvent  in  August^  1881,  without  having  paid  the  notes. 
Lehman  Hofeller  became  insolvent  about  the  same  time,  and 
he  died  in  December,  1886.  Lily  Hofeller  died  in  1877,  and 
thereafter  the  estate  of  the  intestate  belonged  equally  to  his 
widow  and  his  son  Eli.  The  widow  married  Gabriel  Wile  in 
January,  1880,  and  in  September,  1881,  he  was  appointed 
^ardian  of  Eli  and  administrator  of  Lily's  estate,  and  gave 
the  requisite  bonds  in  both  capacities,  with  sureties.  In  Feb- 
ruary, 1888,  Eli  became  of  age.  Jacob  Altman  died  in 
November,  1881,  and  his  administrators  bring  this  action, 
and  they  have  made  parties  defendant  all  the  persons  in  any 
way  interested  in  the  estate  of  Sigmund  Hofeller,  to  wit, 
the  surviving  administratrix,  the  executors  of  the  deceased 
administrator,  Eli  Hofeller  and  his  guardian,  and  the  adminis- 
trator of  Lily  Hofeller's  estate.  The  plaintiffs  allege,  among 
many  other  things,  that  the  defendants  are  by  collusive  pro- 
ceedings and  accountings  in  the  Surrogate's  Court  and  by 
other  manipulation  of  the  assets  of  Sigmund  Hofeller's  estate 
trying  to  make  the  estate  of  Jacob  Altman,  deceased,  by 
reason  of  his  signature  to  the  bond  of  the  administrators  of 
Sigmund  Hofeller's  estate,  responsible  substantially  for  the 
whole  estate  which  came  to  the  hands  of  such  administrators ; 
and  that  the  real  responsibility  of  Jacob  Altman's  estate  could 
be  ascertained.  They  prayed,  among  other  things,  for  relief 
in  this  action,  that  the  administrators  of  Sigmund  Hofeller's 
estate,  and  that  Gabriel  Wile,  as  guardian  of  Eli  Hofeller  and 
as  administrator  of  Lily  Hofeller,  should  render  their  accounts, 
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and  that  such  accounts  should  be  settled  and  adjusted.  An- 
interlocutory  judgment  was  entered  in  the  action  directing  the 
accounting,  and  then  a  referee  was  appointed  to  take  the 
accounts.  The  matter  was  brought  to  a  hearing  before 
the  referee,  and  he  made  his  report,  in  which  he  found, 
among  other  things,  that  Mrs.  Wile,  as  administratrix,  became 
responsible  for  the  whole  estate  left  by  Sigmund  Hofeller, 
and  that  she  is  accountable  as  such  for  $36,241.84 ;  that  she  is 
entitled  to  credit  against  that  amount  for  the  sum  of  $34,869.94 
paid  to  and  received  by  Gabriel  Wile  as  general  guardian  of 
Eli  Hofeller ;  that  Mr.  Wile  as  such  general  guardian  is  charge- 
able with  the  latter  sum,  against  which  he  is  entitled  to  credit 
for  the  sum  of  $1,051.21  paid  and  expended  for  his  ward, 
leaving  a  balance  in  his  hands  of  $33,818.73;  that  of  this 
amount  there  is  due  Eli,  to  be  paid  to  him  by  his  guardian, 
the  sum  of  $18,120.21.  Judgment  was  entered  upon  the 
report  settling  the  accounts  as  therein  stated,  and  discharging 
and  releasing  the  plaintiffs  as  administrators  of  the  estate  of 
Jacob  Altman  from  all  liability  by  reason  of  tlie  administration 
bond.  This  conclusion  was  reached  because  Mrs.  Wile  being 
responsible  for  the  whole  estate  and  any  devastavit  thereof 
could  not  enforce  the  administration  bond  against  her  own 
sureties  for  her  own  benefit ;  and  as  to  Eli  Hofeller,  because 
his  guardian  had  received  his  share  of  the  estate  and  had 
become  responsible  therefor. 

"  From  this  judgment  Eli,  Gabriel,  and  Mrs.  Wile  appealed  ta 
the  General  Term,  and  there  the  judgment  was  affirmed  as  to 
Mr.  and  Mrs.  Wile,  and  reversed  as  to  Eli,  and  a  new  trial 
ordered.  The  order  of  reversal  contains  the  following  pro- 
vision :  '  But  that  the  settlement  of  the  accounts  of  Schanette 
Wile  and  Lehman  Hofeller,  as  administratrix  and  adminis- 
trator of  Sigmund  Hofeller,  deceased,  by  the  referee  in  this 
action,  and  the  judgment  therein  shall  be  of  no  force  and 
effect  as  against  said  Eli  Hofeller  in  the  further  proceedings 
in  this  action.'  The  General  Term  seemed  to  reach  the  con- 
clusion that  the  judgment  was  wrong  as  to  Eli,  because  it  dis- 
charged Mrs.  Wile  from  responsibility  for  the  estate  of  her 
intestate  so  far  as  by  her  action  or  permission  that  estate  had 
come  to  the  hands  of  Gabriel  as  guardian  of  Eli,  and  thuB 
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confined  Eli  for  his  share  of  the  estate  to  his  remedy  against 
his  general  guardian  and  the  sureties  upon  his  bond.  So  far 
as  we  are  informed  by  this  record  the  case  has  not  been  re-tried 
as  to  Eli,  and  the  appeal  to  this  court  is  by  Mr.  and  Mrs. 
Wile  alone. 

"  We  are  not  concerned  now  with  the  rights  or  interests  of 
Eli,  and  the  attitude  he  may  occupy  upon  the  new  trial  and 
his  relation  to  the  judgment  which  stands  against  the  other 
two  defendants.  No  one  is  here  complaining  of  the  judg- 
ment for  him,  and  we  are  simply  to  determine  whether  there 
is  anything  in  the  judgment  of  which  these  appellants  can 
complain. 

"  The  defendants  have  no  fight  between  themselves.  The 
judgment  grants  no  relief  as  between  them,  and  they  do  not 
complain  that  any  error  has  been  committed  or  injustice  done 
as  between  themselves.  They  make  common  cause  against 
the  plaintifl^s,  and  upon  the  appeals  to  the  General  Term  and  to 
this  court  the  plaintiffs  are  the  sole  respondents. 

"  Upon  the  argument  in  this  court  no  complaint  was  made 
of  any  error  in  the  judgment  affecting  Mrs.  Wile.  The  sole 
complaint  was  made  on  behalf  of  Gabriel  Wile,  and  for  him 
it  was  objected  that  he  had  in  the  accounting  been  improperly 
charged  with  several  items.  We  have  carefully  examined  the 
record  and  find  suflicient  evidence  to  sustain  all  the  items  thus 
objected  to  but  one,  and  that  is  an  item  of  $3,320  and  interest 
thereon,  amounting  to  $1,659.90,  making  together  the  sum  of 
$4,979.90.  The  learned  counsel  for  the  appellants  claims 
that  there  was  no  evidence  to  charge  Gabriel  as  guardian  with 
this  item.  The  history  of  the  item  is  as  follows:  In  Septem- 
ber, 1881,  Lehman  Ilofeller  having  become  insolvent  executed 
a  mortgage  upon  certain  real  estate  for  $3,320,  to  Isaac  A. 
Wile  as  guardian  for  certain  minor  children  of  Lehman ;  and 
at  the  same  time  he  executed  a  mortgage  upon  the  same  real 
estate  for  $15,220  to  Mrt?.  Wile  as  administratrix  to  secure  the 
payment  of  the  notes  of  Abraham  Altman  hereinbefore  men- 
tioned. By  the  terms  of  this  mortgage  it  was  expressly  made 
subject  and  secondary  to  the  prior  mortgage.  The  real  estate 
mortgaged  was  worth  about  $6,500.  Subsequently  a  judg- 
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ment  creditor  of  Lehman  Ilofeller  commenced  an  action, 
among  other  things,  to  set  aside  the  lirst  mortgage  on  the 
ground  that  it  was  fraudulent  and  void  as  to  the  creditors  of 
Lehman  Hofeller,  and  in  that  action  it  was  found  that  it  was 
without  any  consideration,  legal- or  equitable,  to  uphold  it  as 
against  the  judgment  creditor,  and  that  it  was  void  and  invalid 
against  its  judgment.  But  it  was  found  that  the  second  mort- 
gage was  founded  upon  a  good  consideration  and  was  valid. 
The  evidence  shows  that  Mrs.  Wile  attempted  to  get  a  first 
mortgage  upon  the  real  estate,  but  that  Ixahman  i-efused  to 
give  it,  and  would  only  give  the  second  mortgage.  The  court, 
in  the  ci^ditors'  action,  by  its  judgment  declared  that  the  cred- 
itors should  be  subrogated  to  the  rights  of  the  first  mortgagee. 
After  the  decision  of  that  action,  but  before  the  entry,  of  the 
judgment  therein,  it  appears  that  the  claims  of  the  judgment 
creditor  were,  with  the  consent  of  Mr.  and  Mrs.  Wile, 
assigned  to  Wile,  Brickner  and  Wile,  and  thereupon  tlie  court, 
in  its  final  judgment,  ordered  Isaac  A.  Wile  to  assign  the 
.  mortgage  to  them  to  be  enforced  by  them  under  the  right  of 
subrogation  for  their  benefit.  In  pursitance  of  that  judgment 
they  foreclosed  that  mortgage  and  sold  the  real  estate,  and  it 
is  claimed  that  Gabriel  in  some  way  had  the  benefit  of  the 
amount  due  upon  that  mortgage,  and  that  he  should  be 
charged  with  the  amount  of  the  same  and  the  interest.  Mrs. 
Wile,  as  the  holder  of  the  second  mortgage,  could  not  attack 
the  first  mortgage  as  her  mortgage  was  made  expressly  subject 
and  secondary  to  it.  The  first  mortgage  was  not  void  as  to 
her,  but  was  void  as  to  the  creditors  of  the  mortgagor.  They 
could  assail  it,  and  neither  Mrs.  Wile  nor  her  husband  could 
defeat  the  right  of  such  creditors  to  be  subrogated  to  that 
mortgage.  But  Gabriel  Wile  was  charged  with  the  amount  of 
that  mortgage  and  the  interest  due  thereon  upon  the  theory  that 
he  and  his  wife  had  in  the  creditors'  action  voluntarily  con- 
sented that  the  first  mortgage  which  had  been  declared  void 
should  nevertheless  be  the  first  lien  and  have  the  preference 
over  the  second  mortgage.  But  of  this  there  is  no  adequate 
proof.  The  only  evidence  of  such  consent  to  which  our  atten- 
tion has  been  willed  and  which  we  are  able  to  find  in  this 
record  is  found  in  the  decision  made  in  the  creditors'  action. 
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There  we  find  in  the  findings  of  fact  as  follows  :  '  That  the 
moii;gage  given, to  said  defendant  Schanette  Wile  as  adminis- 
tratrix, as  expressed  in  the  body  of  the  mortgage,  was  given 
upon  the  understanding  that  the  same  should  be  a  second  and 
inferior  lien  to  the  said  mortgage  given  to  the  said  Isaac  A.  Wile 
as  guardian  as  aforesaid,  and  in  this  litigation  she  recognizes 
that  mortgage  as  a  prior  lien  and  is  willing  it  should  stand  and 
be  upheld  as  valid.'  And  in  the  findings  of  law  as  follows  : 
*  The  said  mortgage,  given  by  the  said  Lehman  Hofeller  to 
the  said  Isaac  A.  Wile  as  guardian  as  aforesaid,  being  without 
consideration,  legal  or  equitable,  to  uphold  the  same  as  against 
the  plaintiflEs'  judgments,  is  adjudged  invalid  and  void  as  to 
the  plaintiffs'  judgments,  but  as  it  is  recognized  as  a  superior 
lien  to  the  said  mortgage  given  to  said  Schanette  Wile  aa 
administratrix,  etc.,  the  plaintiffs  are  entitled  to  be  subrogated 
to  the  lien  of  said  mortgage  given  to  the  said  Isaac  A.  Wile,  as 
guardian,  etc.,  as  aforesaid,  to  the  amount  of  said  mortgage 
and  interest.' 

"  The  language  used  in  these  findings  A)es  not  show  that  the 
decision  as  to  the  first  mortgage  was  based  upon  Mrs.  Wile's 
consent.  She  was  bound  to  recognize  that  mortgage  as  a 
prior  and  superior  lien,  and  whether  she  was  willing  or  unwill- 
ing the  judgment  creditor  was  entitled  to  the  subrogation. 
Her  attitude  toward  the  prior  mortgage  could  make  no  dif- 
ference, and  no  one  can  say  from  the  record  alon§  that  it  did 
make  any  difference. 

"  But  assuming  that  there  was  error  in  charging  Mr.  Wile 
with  this  item,  the  error  was  innocuous  and  the  relief  granted 
to  the  plaintiff  would  necessarily  have  been  the  same  if  that 
item  had  not  been  charged  to  Mr.  Wile. .  Deduct  from  the 
amount  charged  to  him  on  the  accounting  this  item  of  $4,979.90, 
and  there  will  still  remain  a  balance  of  $28,838.83,  larger  by 
more  than  $10,000  than  is  needed  to  answer  any  claim  of  his 
ward,  and  thus  it  is  clear  that  the  plaintiffs  were,  with  this 
item  left  out,  entitled  to  all  the  relief  they  obtained  in  this 
action,  to  wit,  release  as  between  them  and  the  appellants 
from  liability  on  the  administration  bond,  and  from  actions 
by  them  based  thereon. 
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"  The  judgment  should,  therefore,  be  afllrmed,  with  coets 
against  the  appellants  personally." 

William  F.  Cogswell  for  appellants. 

Norria  Morey  for  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

ul  ^Jjj       Mary  Cluff,  Suing  on  her  Own  Behalf,  etc..  Respondent,  v. 
|;]|^  Henry  S.  Day  et  al.  Appellants. 


161  485  Where  the  law  of  a  case  has  been  determined  after  full  argument  and  con- 

■"■"■""  sideration  by  the  Second  Division  of  this  court,  and  upon  a  second  appeal 

substantially  the  same  facts  appear,  not  changed  in  any  material  respect, 
the  questions  of  law  will  not  be  considered,  but  the  parties  will  be  held 
as  concluded  by  the  fonner  decision;  at  least  where  the  case  a£fects  no 
•  general  public  interest,  and  the  decision  so  made  establishes  no  doctrine 

in  hostility  to  the  previous  law  as  declared  by  this  court,  and  this,  it 
seems,  although  if  the#case  was  res  noco,  the  court  might  be  of  the 
opinion  that  the  law  of  the  case  was  erroneously  adjudged. 

(Argued  January  26,  1894;  decided  February  6,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  3,  1893,  which  overruled  defendant's  exceptions  and 
ordered  judgment  in  favor  of  plaintiff  upon  a  verdict 
directed  by  the  court. 

This  action  was  brought  by  plaintiff  on  her  own  behalf  and 
on  behalf  of  all  others  interested  in  the  estate  of  Burgess 
Cluff,  late  of  New  York  city,  deceased. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion,  which  is  given  in  full. 

*'This  is  a' suit  to  charge  the  sureties  on  a  bond  of  a 
non-resident  executor  with  the  sum  adjudged  by  a  decree 
of  the  surrogate  of  the  city  and  county  of  New  York, 
made  in  1886,  on  an  accounting  by  the  executor,  to  be 
due  from  him  to  the  estate  of  the  decedent.  The  case  lias 
been  twice  tried,  and  this  is  the  second  appeal  to  this  court. 
On  the  first  trial  the  defendants  had  judgment  in  their  favor 
on  the  ground  that  a  decree  made  by   the   surrogate  on  a 
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former  accounting  in  1873  changed  the  character  in  which  the 
executor  had  up  to  that  time  held  the  funds  and  property  of 
the  estate,  and  that  he  thereafter  held  them  in  his  character  as 
trustee,  and  that  the  devastavit  by  which  the  property  of  the 
estate  was  wasted  and  lost  occurred  after  tlie  decree  of  1873, 
and  was,  therefore,  not  covered  by  the  undertaking  of  the 
sureties,  which  related  only  to  the  acts  of  the  executor  as  such. 
The  judgment  of  the  trial  court  on  the  first  trial  having  been 
affirmed  by  the  General  Term,  an  appeal  was  taken  to  this 
court,  and  was  heard  before  the  Second  Division,  which 
reversed  the  judgment  below,  and  ordered  a  new  trial  (124 
N.  Y.  195).  The  judgment  of  •the  Second  Division  was 
placed  on  the  ground  that  the  accounting  and  decree  in  1873 
did  not  terminate  the  executorial  duties  of  the  executor  or 
ijhange  the  character  in  which  he  held  the  property,  but  that 
until  the  decree  of  1886  he  continued  to  hold  it  as  executor 
and  not  as  trustee,  and  that,  therefore,  the  sureties  were  liable 
for  a  failure  of  their  principal  to  pay  the  sum  adjudged 
against  him  by  the  decree  on  the  second  accounting.  On  a 
new  trial  a  verdict  was  directed  for  the  plaintilBf  for  the  amount 
adjudged  by  the  decree  of  1886,  with  interest.  The  General 
Term,  on  appeal,  affirmed  the  judgment  entered  pursuant  to 
the  verdict  on  the  second  trial,  and  this  appeal  is  taken  from 
the  judgment  of  affirmance. 

"We  are  asked  to  review  and  reverse  the  judgments  so 
rendered  by  the  courts  below,  although  they  were  rendered 
in  precise  conformity  with  the  principles  upon  which  the 
former  decision  in  this  court  proceeded.  It  is  insisted  that 
the  Second  Division  of  this  court  erred  in  its  construction  of 
the  decree  of  1873,  and  in  adjudging  that  the  character  in  ^ 
which  the  property  was  held  by  the  principal  of  the  defend- 
ants was  not  thereby  changed. 

"  The  facts  were  not  changed  in  any  material  respect  on  the 
second  trial.  All  the  material  facts  bearing  upon  the  liability 
of  the  sureties,  i)resented  by  the  present  record,  were  in  the 
record  on  the  former  appeal.  Tlie  law  of  the  case  was 
determined  after  full  argument  and  consideration  by  the 
8econd  Division  of  this  court.  It  would  be  contrary  to  the 
general  rule  and  present  an  unseemly  6j)ectacle  for  this  court  in 
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the  same  case,  between  the  same  parties,  npon  substantially 
identical  facts,  to  reverse  a  judgment  rendered  by  a  co-ordinate 
branch  of  this  court  upon  a  full  understanding  of  the  facts  and 
of  the  question  of  law  involved,  even  although  if  the  case  was 
res  novo  we  might  be  of  the  opinion  that  the  law  of  the  case 
wafi  erroneously  adjudged. 

"  The  state  has  constituted  courts  of  different  grades  for  the 
ascertainment  of  public  and  private  rights,  and  to  afford  an 
opportunity  for  the  correction  of  errors  it  has  arranged  a 
system  of  appellate  courts,  and  has  vested  the  final  jurisdiction 
in  this  court.  There  is  no  exemption  in  any  tribunal  from  the 
infirmities  of  human  judgment.  But  the  state  has  an  interest 
that  controversies  in  the  courts  should  at  some  time  come  to 
an  end,  and,  when  submitted  to  tlie  final  arbitrament,  that  the 
judgment  rendered  should  be  accepted  as  the  final  determina- 
tion of  the  right  in  controversy.  The  court  may  proceed  upon 
erroneous  views  of  the  facts  or  the  law.  But  to  permit  the 
parties  to  an  action  to  re-open  a  discussion  on  the  law  or  the 
facts  once  deliberately  determined  by  the  court  of  last  resort, 
on  a  subsequent  appeal  in  the  same  case,  on  a  suggestion  of 
error  in  the  former  decision,  would  encoumge  Htigation  and 
diminish  respect  for  judicial  tribunals,  which  it  is  of  the  highest 
importance  should  be  maintained.  There  is  no  iron  rule 
which  precludes  a  court  from  correcting  a  manifest  error  iu 
its  former  judgment,  or  which  requires  it  to  adhere  to  an 
unsound  declaration  of  the  law.  It  may,  for  cogent  reasons, 
reverse  or  qualify  a  prior  decision,  even  in  the  same  case.  But 
the  cases  in  which  this  will  be  done  are  exceptional,  and  the 
power  should  be  sparingly  exercised.  Where  by  inadvertence 
a  settled  principle  of  law  is  supposed  to  have  been  overlooked, 
or  a  rule  of  property  violated,  the  court  affords  by  its  rules  an 
opportunity  to  have  its  attention  again  called  to  the  matter 
before  final  judgment  is  entered.  If  the  party  against  whom 
the  judgment  is  rendered  omits  to  avail  himself  of  this  oppor- 
tunity, or  if,  having  applied  for  a  re-argument,  the  application 
is  denied  and  the  case  goes  to  a  new  trial  on  the  law  as 
declared,  the  circumstances  must  be  very  unusual  which  would 
justify  the  court  in  reversing  its  decision  on  a  second  appeal  in 
the  same  case  and  upon  the  same  facts.    The  decision  is  a  preo- 
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edent  upon  the  point  of  law  involved  which  the  court  may  or 
may  not  follow  in  cases  subsequently  arising,  but  in  the  par- 
ticular case  it  is  '  more  than  authority  —  it  is  a  final  adjudica- 
tion '  between  the  parties. 

"  We  are  not  to  be  understood  as  in  any  respect  questioning 
the  soundness  of  the  decision  on  the  former  appeal.  We 
decline  to  consider  the  question.  It  depended  upon  the  con- 
struction to  be  given  to  certain  acts  and  documents,  all  of 
which  were  before  the  court  and  taken  into  consideration.  It 
affected  no  general  public  interest,  nor  did  it  establish  any 
doctrine  in  hostility  to  the  previous  law  as  declared  by  this 
court.  If  there  was  any  error  at  all,  it  was  in  the  application 
of  admitted  principles  to  the  circumstances  of  the  particular 
case.  This  court,  following  the  general  trend  of  judicial 
authority,  has  frequently  refused  to  re-consider  in  the  particu- 
lar case  its  prior  decision,  on  the  ground  that  the  parties  were 
concluded  thereby,  and  this  rule  has  been  followed  where  the 
first  decision  was  by  the  Commission  of  Appeals.  {Oakley  v. 
AspubwaUj  13  N.  Y.  500 ;  Justice  v.  Laiig^  52  id.  323 ;.  Terry 
V.  Wait^  56  id.  91 ;  Joslin  v.  Cowee^  Id.  626 ;  WiUiamshurgh 
Bamk  v.  Solon,  136  id.  465,  477.) 

"  Tlie  new  points  raised  are  not  well  taken  and  do  not 
require  special  reference. 

"  The  judgment  should  be  aflSrmed,  with  costs." 

Chm.  A.  Collin  for  appellants. 

Edward  B.  Whitney  for  respondent. 

Andrews,  Ch.  J.,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
James  Connor,  Appellant. 

(Argued  January  24,  1804;  decided  February  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  17,  1893,  which  aflSrmed  a   judgment  of  the 
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Court  of  General  Sessions  of  the  Peace  entered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen. 

F.  M.  Danaher  for  appellant. 

John  D,  Lindsay  for  respondent. 

Agree  to  affirm  on  opinion  of  Follett,  J.,  below.* 
All  concur,  except  Andrews,  Ch.  J.,  Earl  and  Bartlett, 
JJ.,  dissenting. 

Judgment  affirmed. • 


Horace    J.   Allen,   Respondent,   v.    George    C.    Clark, 

Appellant. 

(Argued  January  24,  1894;  decided  February  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  22,  1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  tlie  report  of  a  referee. 

Louis  Ilashrouck  for  appellant. 

E,  H,  Neary  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  George  R.  Van  Alsttne,  Appellant,  v. 
BcRTON  H.  Davy,  as  Sheriif,  etc..  Respondent. 

(Argued  January  29,  1894;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  18, 1893, 
which  affirmed  an  order  dismissing  a  writ  of  habeas  corpus 

*  68  Hun,  78. 
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and  remanding  the  relator  to  the  custody  of  the  sheriff  of 
Monroe  county. 

H.  B.  HaUock  for  appellant. 

Howard  IL  Widener  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


William  Tv   Reynolds  et  al.,    Appellants,  v.   Wilson    S. 
IIoRTON,  Respondent. 

(Argued  January  29,  1894  ;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  13, 
1893,  which  affirmed  an  order  of  the  county  judge  of 
Columbia  county  vacating  an  attachment  issued  in  behalf  of 
plaintiffs. 

Milton  A.  Faicler  for  appellants. 

A,  V.  S,  Cochrane  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affinned. 

Margaret  Coby,  Respondent,  v.  Frank  Ibert,  Appellant. 

(Submitted  January  29,  1894 ;  decided  February  27, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  made  November  29, 1893,  which  affirmed 
an  order  of  Special  Term  denying  a  motion  to  vacate  admis- 
sion of  service  of  amended  complaint. 

Moffeti  c6  Kramer  for  appellant. 

H,  G.  Lansing  for  respondent. 

Agree  to  dismiss  appeal ;  no  ooinion. 
All  concur. 
Appeal  dismissed. 
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Makgaret  Coby,  Kespondeut,  v.  Fbank  Ibkrt,  Appellant. 

(Submitted  January  29,  1894 ;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  made  November  29,  1893,  which  aflSrmed 
an  order  of  Special  Term  denying  a  motion  to  strike  out  an 
amended  complahit. 

Moffett  <&  Kramer  for  appellant. 

H,  G.  Lansing  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Melvin  Stephens,  Kespondent,  v.  Robert  Lewis  IIl'Mphbybs 
et  ah,  Appellants. 

(Submitted  January  29,  1894;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  17, 
1893,  wliich  affirmed  an  order  of  Special  Term  granting  a 
motion  by  plaintiff  overruling  objections  of  purchaser  at  fore- 
closure sale  and  directing  him  to  complete  sale. 

Dennis  McMahon  for  appellants. 
Alhridge  C.  Smith  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  tlie  Distribution  of  the  Surplus  Moneys  in 
Foreclosure  of  Mortgage  on  Real  Estate  of  Sarah  Law- 
rence Hazard,  Deceased. 

(Argued  January  29,  1894 ;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  17, 
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1893,  which  affirmed  a  decree  of  the  Surrogate's  Court  of  the 
city  and  county  of  New  York  confirming  the  report  of  a 
referee  in  surplus  money  proceedings. 

John  J.  Crawford  for  appellant. 

Z.  A,  Lockwood  and  John  D,  Taylor  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Richard  Deeves,  Appellant,  v.  The  Metropolitan  Realty 
Company  of  the  City  of  New  York,  Respondent. 

(Argued  Janunry  29,  1894;  decided  February  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
December  4,  1893,  which  reversed  an  order  of  Special  Term 
denying  a  motion  by  defendant  that  certain  issues  of  fact  aris« 
ing  on  counterclaims  set  up  in  the  answer  be  settled  for  trial 
by  jury  and  directed  said  issues  to  be  stated. 

David  Thornton  for  appellant. 

Cliarles  «/.  Hardy  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Henby  "W.  Wedge,  Respondent,  v.  James  "W.  McMahon  et 
al.,  as  Executors,  etc.,  Appellants. 

(Submitted  January  31,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  an  order  of  Special 
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Term  denying  a  motion  for  a  new  trial  and  directed  judg- 
ment in  favor  of  plaintiff  upon  a  verdict. 

William  IL  Hejidersan  for  appellants. 

Nashj  Rich  c&  Willson  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Herman  Gernauj  as  Administrator,  etc.,  Appellant,  v.  The 
Oceanic  Steam  Navigation  Company,  Limited,  Respondent. 

(Argued  January  81, 1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  at  the  June  term,  1893,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  an  order  of  the 
court  on  trial  at  Circuit  dismissing  the  complaint. 

Charles  Sleekier  for  appellant. 

Everett  P.  Wheeler  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  Ten  Eyck  et  al..  Appellants,  v.  The  Rector  and 
Inhabitants  of  the  City  of  Albany  in  Communion  wrrn 
THE  Protestant  Epi8cx)pal  Church,  etc.,  in  the  State  of 
New  York,  Respondent. 

(Argued  January  81,  1894 ;  decided  February  27,  1891) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  May,  1892,  which 
directed  judgment  in  favor  of  defendant  upon  a  case  sub- 
mitted under  the  Code  of  Civil  Procedure  (§  1279). 
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Arthur  Z.  Andrews  for  appellants. 

Abraham  Lansing  for  respondent. 

Agree  to  affirm  on  prevailing  opinions  below.* 
All  concur. 
Judgment  affirmed. 


Charlotte  E.  Patten,  Respondent,  v.  United  Life  and  Acci- 
dent Insurance  Association,  Appellant. 

(Argued  January  31,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Edward  T.  Oldham  for  appellant. 

«/.  A.  Shoudy  for  respondent. 

Agree  to  affirm  on  opinion  below.f 
All  concur. 
Judgment  affirmed. 

Abel  A.  Crosby  et  al.,  Survivors,  etc.,  Respondents,  v.  The 
President,  Managers  and  Company  op  The  Delaware 
AND  Hudson  Canal  Company,  Appellant. 

It  is  not  error  for  a  trial  court  to  refuse  to  charge  the  jury  as  to  the  effect 
upon  certain  evidence  if  certain  other  evidence  is  believed  by  them,  and 
to  relegate  the  whole  matter  to  the  jury. 

So  also  a  refusal  to  charge  that  the  intent  of  one  of  the  parties  to  a  trans- 
action determines  its  legal  effect,  and  a  charge  that  the  intention  with 
wliich  a  thing  is  done  does  not  always  control  its  legal  effect  were 
proper. 

When  question  as  to  whether  a  transaction  is  a  sale  or  bailment  is  one  of 
fact  for  a  jury. 

(Argued  January  31,  1894;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 

•  65  Hun,  194.  f  70  Hun,  200. 
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an  order  made  Kovember  22,  1892,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered. upon  a  verdict. 

The  following  is  the  opinion  herein  in  full : 

"This  action,  which,  for  the  third  time,  is  brought 
to  our  attention,  was  instituted  to  recover  the  value  of  a 
quantity  of  lumber,  wrongfully  taken  and  converted,  as  the 
plaintiffs  allege,  by  the  defendant.  It  had  been  transferred  to 
plaintiffs  by  the  firm  of  G.  &  E.  Harnden,  in  payment  of  an 
indebtedness.  The  Hamdens  were  engaged  in  the  business 
of  boat  building  upon  the  Delaware  and  Hudson  Canal  and, 
in  November,  1882,  had  contracted  with  the  defendant  to 
build  two  canal  boats,  during  the  coming  winter,  for  delivery 
in  the  spring.  In  pursuance  of  an  order  from  them,  the 
defendant,  subsequently  to  the  making  of  the  contract, 
delivered  at  their  yard  lumber  of  the  quality  and  quantity 
requested.  The  contract  between  the  parties  as  to  the  build- 
ing of  the  boats  contained  no  obligation  as  to  the  ordering  or 
the  supplying  of  any  lumber.  When  the  lumber  was  sent, 
the  defendant  forwarded  to  the  Hamdens  one  of  their  printed 
bills,  or  a  memorandum  with  blank  spaces  to  be  filled  in  by 
writing;  headed:  'Rondout,  N^  Y.,  Nov.  24,  1882.  Messrs. 
6.  &  E.  Harnden  to  the  Delaware  and  Hudson  Canal  Co. 
Dr.;'  and  thereinafter  specifying  the  number  of  feet,  the 
kinds,  sizes  and  prices  of  the  lumber  and  the  sum  of  the 
indebtedness.  In  December  following,  the  Hamdens  failed 
and  applied  their  various  properties  toward  the  discharge  of 
the  claims  of  creditors ;  transferring,  as  it  has  been  said,  thia 
lumber  to  the  plaintiffs  by  means  of  a  bill  of  sale. 

"  The  defendant,  claiming  to  lia\e  always  retained  its  owner- 
ship of  the  lumber,  introduced  evidence  for  the  purpose  of 
showing  that  the  lumber  had  been  furnished  to  the  Hamdens 
only  to  be  used  in  the  boats  contracted  for ;  payment  to  be 
made  for  it  by  deduction  of  its  value  from  the  price  of  the 
boats  upon  their  completion  in  the  spring.  It  was  shown  that 
it  was  the  custom  for  the  defendant  to  furnish  its  own  lumber 
to  boat  builders  generally,  but  solely  for  the  purpose  of  Ijeing 
used  in  the  construction  of  boats  it  had  contracted  for,  and 
with  the  understanding  that  its  cost  was  to  be  taken  out  when 
the  boats  were  paid  for.     The  evidence  tended  to  show  that 
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thi?  custom  was  known  to  the  Harndens  and  that,  while  in 
former  years  they  had   made    cash    payments  for   lumber 
obtained  of  the  defendant,  for  some  few  years  prior  to  this 
transaction,  in  November,  1882,  they  had  maintained  similar 
contractual  relations  with  defendant  in  the  building  of  boats ; 
ordering  lumber  of  the  defendant  for  the  purpose  of  being  put 
into  boats  and  having  its  cost  deducted  from  the  contract  price 
of  the  boats.     The  defendant  has  contended  that  the  transac- 
tion between  it  and  the  Harndens,  in  the  furnishing  of  this 
lumber,  constituted  a  bailment  only  of  the  lumber  and  not  a 
sale  ;  and  that  its  title  to  it  was  never  to  be  severed  until  the 
lumber  was  actually  used  in  the  construction  of  the  boats. 
Upon  the  first  trial,  the  trial  judge  followed  that  view  and 
nonsuited  the  plaintiffs.     When  from  that  trial  it  came  here, 
we  held  that,  upon  the  evidence,  whether  it  was  a  bailment  or  a 
sale  of  the  lumber  was  a  question  for  the  jury  to  determine. 
We  thought  that  the  bill,  or  memorandum,  sent  with  the 
lumber,  was  some  evidence  that  the  transaction  was  under- 
stood as  a  sale  and  that  the  custom  of  the  defendant  in  supply- 
ing its  lumber  was  not  necessarily  inconsistent  with  a  sale. 
(119   N.  Y.   334.)     LTpon   a  subsequent  trial  tlie   plaintiffs 
recovered  a  verdict  and  when  the  case  came  here  again,  upon 
the  defendant's  appeals,  the  judgment  was  reversed  and  a  new 
trial  ordered  ;  because  of  error  in  the  exclusion  of  evidence 
offered  by  the  defendant,  in  the  testimony  of  the  agent,  who 
sent  the  bill  of  sale,  or  memorandum,  however  it  may  be 
termed,  to  explain  the  object  or  purpose  in  sending  that  paper. 
(128  N.  Y.  651.)     The  agent  was  the  company's  paymaster, 
whose  duty  it  was  to  send  out  such  bills  or  statements,  and  we 
held  that  his  testimony,  to  explain  the  meaning  of  the  bill 
being  sent  to  the  Harndens,  was  not  objectionable  as  an 
attempt  to  vary  any  contract  between  the  parties.     It  had 
been  made  use  of  by  the  plaintiffs,  as  evidence  of  an  admission 
by  the  defendant  of  there  having  been  a  sale  of  the  lumber, 
and  being,  by  reason  of  its  informal  character,  consistent  with 
either  that  view,  or  with  the  view  that  it  was  merely  a  state- 
ment advising  tlie  Hamdens  of  what  had  been  delivered  under 
their  order  and  of  what  they  w^ould  have  to  account  for,  it 
was  proper  that  the  defendant  should  have  whatever  benefit 
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might  result  from  an  explanation  by  its  agent  of  his  object  in 
sending  it.  Had  the  evidence,  aside  from  this  bill,  established 
that  there  had  been  a  sale,  then  tlie  explanation  of  the  purpose 
in  sending  the  bill  might  have  been  improper.  Such  an 
instrument  is  usually  deemed  to  be  within  an  exception  to  the 
general  rule  of  evidence  and,  for  its  informal  and  incomplete 
character,  to  be  open  to  evidence  in  explanation  and  to  throw 
light  upon  the  contract  between  the  parties.  (See  Phil,  on 
Evid.,  C.  &  II.'s  notes,  672 ;  3  Cranch,  311.)  Upon  the  last 
trial,  the  evidence  of  the  company's  agent,  in  explanation  of 
the  purpose  of  sending  the  bill  in  question,  was  admitted  and 
was  to  the  effect  that  it  was  sent  upon  this  occasion  to  the 
Ilarndens,  as  it  had  been  sent  to  them  upon  previous  dealings 
and,  in  accordance  with  the  company's  universal  custom,  to 
other  parties,  'as  a  memorandum  of  the  lumber  that  they 
had  and  as  a  memorandum  of  the  amount  that  had  to  be 
deducted  from  tlie  contract  price  of  the  boat  when  the  com- 
pany settled  for  it '  and  that  it  was  not  sent  for  any  other 
purpose.  With  that  explanation  of  the  company's  agent,  in 
connection  with  some  testimony  by  other  boat  builders  that 
the  company  furnished  lumber  to  all  of  them  upon  the  same 
terms,  and  for  the  sole  purpose  described  by  the  company's 
agent,  the  defendant's  counsel  insists  that  the  case  was  so 
complete  for  the  defendant,  as  to  have  made  it  the  duty 
of  the  trial  judge  to  decide  the  question  as  one  of  law,  in 
favor  of  the  defendant,  and  to  have  nonsuited  the  plaintiffs. 
That  the  evidence  preponderates  in  favor  of  the  defendant's 
contention,  as  to  what  the  transaction  amounted  to,  can- 
not be  doubted  and,  as  we  have  said  upon  the  previous  occa- 
sions, when  the  case  was  under  review,  we  again  say  that  the 
equities  militate  and  the  evidence  tends  strongly  against  the 
claim  of  the  plaintiffs.  It  is  difficult  to  understand  how  the 
jury  could  have  come  to  the  conclusion  which  they  did,  upon 
any  fair  and  conscientious  consideration  of  the  proofs ;  but  we 
cannot  say  that  the  case  had  been  wholly  removed  from  their 
province  and  if  not,  then  we  cannot  interfere  with  their 
decision  of  the  issue.  It  does  not  follow  that,  with  the  evi- 
dence of  the  company's  agent  in  the  case,  however  strongly 
supporting  the  company's  position,  the  plaintiffs  were  foreclosed 
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from  insisting  upon  the  inconclusiveness  of  the  evidence  relied 
upon  by  the  defendant ;  or  upon  certain  opposing  inferences 
being  possible  from  the  proofs,  and  that  it  was  the  province 
of  the  jury  to  consider  and  decide.  Nor  was  anything  else  to 
be  inferred  from  our  previous  opinion  than  that  the  evidence 
of  the  company's  agent  was  admissible  in  its  behalf  upon  the 
issues,  in  view  of  the  use  made  of  this  bill  by  the  plaintiffs  and 
to  explain  the  object  in  sending  it.  However  convincing  the 
evidence  to  the  ordinary  mind  that  the  defendant  was  right  in 
its  contention,  it  cannot  be  said  that  the  facts  depended  upon 
were  incapable  of  another  aspect ;  or  that,  from  the  circum- 
stances out  of  which  grew,  and  which  bore  upon,  the  relations 
of  these  parties,  it  was  impossible  to  infer  that  tliis  transaction 
was  not  a  sale  of  the  lumber. 

"  It  is  the  undoubted  rule  that,  in  such  actions,  the  plaintiff 
must  establish  his  title  to,  and  right  to  the  possession  of  the 
property  alleged  to  have  been  wrongfully  converted  and  this 
was  undertaken  in  this  case.  The  Harndens  were  in  posses- 
sion of  the  lumber  and,  apparently  from  the  bill  rendered, 
were  indebted  for  it,  as  upon  a  sale  to  them,  and  they  had 
transferred  it  to  plaintiffs  by  a  bill  of  sale.  It  appeared  that 
the  Harndens  had  previously  bought  lumber  of  the  defendant 
for  cash  and  that,  after  an  interview  between  a  member  of 
that  firm  and  an  officer  of  the  company,  the  course  of  dealing 
was  changed  and  credit  was  given  to  them  for  lumber  ordered 
and  delivered.  With  lumber  so  obtained  boats  of  other  parties 
were  repaired  and  there  was  no  proof  that  any  restrictions 
were  imposed  upon  its  use.  Nor  did  it  appear  that  anything 
was  said,  or  written,  as  to  the  title  to  this  lumber  being  only 
conditional  in  the  Harndens.  Though  its  cost  was  to  be 
received  by  the  defendant  only  when  the  boats  were  built,  and 
then  by  way  of  deduction  from  the  sum  contracted  to  be 
paid  for  the  boats,  that  was  not  necessarily  conclusive  upon 
the  question  of  the  ownership  meanwhile  ;  for  the  title  to  an 
article  may  pass  upon  a  credit  sale,  if  such  be  the  intention  of  the 
parties.  Anotlier  circumstance  was  that  the  company  was  not 
bound  to  accept  and  to  pay  for  the  boats  until  after  inspection 
and  approval;  thus  introducing  another  element  of  possible 
doubt  into  the  question  of  title.  All  these  circumstances,  and 
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some  others  of  more  or  less  importance,  were  open  to  the  con- 
sideration of  the  jury,  in  connection  with  the  form  of  the  bill 
for  the  lumber,  sent  by  the  company's  agent,  and,  as  it  has  been 
already  intimated,  however  strong  may  seem  the  inference  to 
our  minds  that  there  was  only  a  conditional  sale,  or  a  bailment, 
of  the  lumber,  a  different  inference  was  permissible ;  so  that, 
under  the  well-settled  rule,  the  jury  became  the  proper  judges 
between  the  litigants,  and  their  decision  closes  the  dispute ;  in 
the  absence  of  any  errors  committed  in  the  course  of  trial, 
which  would  authorize  us  to  order  a  new  trial. 

"  The  defendant's  counsel  requested  the  trial  judge  to  charge 
*  That  if  the  jury  find  that  the  evidence  given  by  Larter  that 
the  bill  sent  to  the  Harndens  November  24th,  1882,  was  sent 
only  as  a  memorandum  of  the  quantity  and  of  the  quality  of 
the  lumber,  and  its  value  is  true,  the  bill  is  not  an  admission 
that  the  lumber  was  sold  to  the  Harndens.'  To  which  request 
he  replied :  '  I  decline  to  charge  in  those  words,  and  will  leave 
it  as  a  question  of  fact,  under  all  the  evidence,  for  the  jury  to 
determine  whether  or  not  the  lumber  was  sold.' 

"  We  think  there  was  no  error  in  this.  Larter  was  the  com- 
pany's paymaster  and  had  testified  that  the  bill  had  been  sent, 
as  previous  ones  had  been  sent ;  namely,  as  a  memorandum  to 
show  the  amount  to  be  deducted  from  the  contract  price  of 
the  boats  when  constructed.  The  effect  of  that  evidence  upon 
the  bill  was  for  the  jury  to  decide. 

"  It  was  not  legal  error  for  the  court  to  refuse  to  say  what 
would  become  of  certain  evidence,  if  certain  other  evidence 
was  believed.  Nor  was  the  court  bound  to  put  the  proposition 
to  the  jury,  if  we  assume  its  truth,  as  it  was  formulated  by 
the  counsel.  (85  N.Y.  618.)  Therefore,  when  in  his  reply  to 
the  request,  the  trial  judge  simply  relegated  the  whole  matter 
to  the  jury,  to  be  decided  upon  the  evidence  before  them,  he 
conmiitted  no  error. 

"  In  his  charge  he  remarked  that  *  the  intention  with  which  a 
thing  is  done,  does  not  always  control  the  legal  effect  of  the 
thing  done.'  That  is  very  true,  and  did  not  prejudice  the 
defendant's  case.  That  object  which  one  may  propose  to  him- 
self, in  entering  upon  some  transaction,  often  fails  of  its  accom- 
plishment by  the  operation  and  intervention  of  rules  of  law. 
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The  judge  sufficiently  explained  the  bearing  of  the  remark. 
When  subsequently,  upon  the  request  of  the  defendant's  coun- 
sel,  he  insti-ucted  the  jury  that  the  minds  of  contracting  par- 
ties must  meet  to  make  a  valid  contract ;  that  the  question 
was  one  for  the  jury  as  to  what  the  contract  was ;  and  that 
'  if  from  the  circumstances  you  are  satisfied  that  it  was  the 
intention  of  both  parties  at  that  time  that  the  title  should  pass, 
that  their  minds  met  upon  that,  then  you  may  treat  it  as  a 
sale.  If  from  the  circumstances  yon  do  not  believe  that  the 
parties'  minds  met  you  may  treat  it  as  no  sale,'  he  made  it 
clear  enough,  what  part  intention  played  in  the  transaction 
of  the  parties  and  there  should  have  been  no  confusion  in  their 
minds  about  it. 

"  The  trial  judge  refused  to  charge  '  that  the  intent  of  Larter 
as  to  the  sending  of  the  bill  *  *  *  if  Larter  is  believed 
by  the  jury,  does  detennine  the  legal  effect  of  the  sending  of 
the  bill.'  This  was  not  error.  As  it  has  been  said,  Larter 
was  following  the  usage  in  previous  transactions  and  though 
his  own  intention  in  sending  the  bill  in  that  form  may,  never- 
theless, have  been  to  treat  the  matter  as  a  bailment,  and  the 
bill  as  a  mere  memorandum,  that  could  not  control  the  real 
arrangement,  if  it  was  otherwise ;  and  to  decide  what  that  was, 
the  facts  and  circumstances,  taken  all  together,  must  be  con- 
sidered and  weighed,  for  the  absence  of  any  definite  agree- 
ment upon  the  subject  in  words,  or  in  writings. 

"We  have  scrupulously  considered  these  and  other  rulings, 
upon  requests  to  charge  and  upon  the  admission  and  exclusion 
of  evidence,  and  we  are  not  able  to  say  that  there  exists  any 
error  which  would  justify  us  in  permitting  the  defendant  to 
submit  its  case  to  the  chances  of  another  trial. 

"  The  judgment  should  be  affirmed,  with  costs." 

F.  Z.  Wesibrook  for  appellant. 
S,  L.  Stebbins  for  respondents. 

Geay,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Eugene  Kelly,  Appellant,  v.  Jay  Gould  et  al.,  Respondents. 
(Argued  February  2,  1894 ;  decided  February  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  3, 1892,  which  overruled  plaintiffs  excep- 
tions and  directed  judgment  dismissing  the  complaint  as  to  all 
the  defendants,  except  J.  Henry  Work,  as  to  whom  the  excep- 
tions were  sustained  and  a  new  trial  ordered. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the 
Milmo  National  Bank  of  Laredo,  Texas,  to  recover  damages 
for  alleged  fraud  and  deceit  practiced  upon  it  by  defendants 
and  by  which  they  induced  said  bank  to  cash  certain  drafts 
drawn  on  the  Southwest  Construction  Company  by  B.  S. 
Wathen,  its  chief  engineer,  to  pay  for  the  work  of  construct- 
ing a  railroad,  in  which  defendants  were  alleged  to  be  largely 
interested  and  actively  engaged  i^  promoting. 

The  following  is  the  opinion  in  full : 

"The  foundation  of  this  action  is  admitted  to  be  an 
averment  of  deceit  and  false  representation  on  the  part  of 
those  who  dealt  with  the  bank,  both  directly  and  indirectly. 
That  deceit  had  respect  to  the  solvency  of  the  Southwest  Con- 
struction Company,  upon  which  the  drafts  were  drawn  which 
the  bank  discounted,  and  which  were  protested  for  refusal  of 
payment.  The  solvency  of  the  company  was  not  directly 
asserted  and  no  specific  inquiry  was  made'  about  it.  The  bank 
officers  did  not  ask  who  were  in  fact  its  corporators,  what  was 
the  amount  of  its  capital,  how  much  of  that  had  been  actually 
paid  in,  or  even  whether  it  had  or  had  not  executed  an  actual 
contract  with  one  or  more  railroad  companies  for  construction. 
No  such  inquiries  were  made,  but  the  bank  was  led  to  believe 
from  what  was  said  that  the  construction  company  had  com- 
menced the  grading  of  the  new  consolidated  road  under  the 
Mexican  concession,  and  in  so  doing  was  backed  and  sup- 
ported by  Gould  and  Sage  and  other  men  of  wealth  and 
capital;  that  the  money  for  the  enterprise  sought  to  be 
raised  for  the  purpose  on  foreign  exchanges  had  been  in  fact 
obtained,  and  that  the  home  capitalists  had  promised  to  fur- 
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nisb  at  least  an  equal  amount.  These  statements  were  made 
by  Sampsell,  one  of  the  contractors,  who  had  already  closed 
an  informal  contract  with  the  Southwest  Company  to  build  the 
road  from  Laredo  south  to  Victoria,  and  had  commenced  work 
in  advance  of  formal  papers  in  order  to  comply  with  the  terms 
of  the  concession.  The  statement  encouraged  a  belief  in  the 
solvency  and  financial  strength  of  the  Southwest  Company,  and 
was  corroborated  by  the  representation  of  Wathen,  the  engi- 
neer who  drew  the  drafts,  that  they  would  be  paid,  and  that 
the  new  construction  company  was  backed  by  the  same  parties 
who  managed  the  older  ones ;  and  further,  by  certain  copies  of 
papers  which  were  produced  and  shown  as  evidence  of  the 
asserted  fact.  These  papers  were,  first,  a  proposition  by 
Sampsell,  addressed  to  Dodge  as  president  of  the  American 
Railway  Lnprovement  Company,  that  if  '  the  new  company ' 
would  continue  his  present  contract  at  the  same  prices  to  Vic- 
toria, and  pay  him  the  $13,000  due  from  the  Oriental  Com- 
pany, and  allow  him  to  put  his  forces  '  to  work  at  once,'  he 
would  waive  his  demands  for  lay-off,  and  complete  the  work 
to  Victoria  in  a  reasonable  time.  Indorsed  on  the  proposition 
appeared  these  words :  '  I  recommend  the  acceptance  by  the 
new  company  of  the  inclosed  proposition,'  signed  Jay  Gould, 
R.  Sage,  U.  S.  Grant.  The  second  paper  produced  to  the 
bank  was  a  letter  from  Dodge  to  Gould,  which  inclosed 
Sampsell's  proposition,  and  gave  it  approval  as  being  a  '  fair 
one.'  Each  of  these  papers  bore  the  date  of  July  9th,  1883. 
The  third  paper  shown  was  dated  the  next  day,  was  addressed 
to  the  contractors,  and  authorized  them  to  build  to  Victoria 
upon  the  terms  of  the  original  contract.  It  was  signed 
*  George  J.  Gould,  president  Southwest  Con.  Co.,  per  J.  H. 
Work,  secretary,'  but  the  latter  had  no  authority  whatever  to 
sign  the  president's  name  to  the  paper,  he  at  the  time  being 
in  Europe,  and  wholly  ignorant  of  the  use  made  of  his  name. 
The  fourth  paper  shown  was  dated  July  12th,  1883,  directed  to 
Wathen  as  chief  engineer,  and  signed  by  Work  as  secretary  of 
the  Southwest  Company.  It  ordered  the  engineer,  when  he 
drew  for  the  contractors'  August  estimate,  to  include  the  amount 
due  from  the  Oriental  Company.  The  fifth  paper  was  dated  a 
day  earlier,  and  was  a  notification  to  the  contractors  that  they  had 
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been  awarded  the  contract  for  grading  the  Mexican  Southern 
railroad  south  to  Victoria  at  certain  named  prices,  the  work  to 
commence  by  July  14:th,  and  was  also  signed  by  Work  in  the 
name  of  George  J.  Qvuld,  but  without  authority.  It  was  in  reli- 
ance upon  these  papers  and  the  statements  of  Wathen  and  Samp- 
sell  that  the  bank  discounted  the  drafts  which  were  protested. 
All  the  information  which  these  two  persons  gave,  so  far  as  it 
concerned  facts  rather  than  mere  opinions,  was  derived  from 
Work.  The  proof  tends  to  show  that  he  did  represent  to 
Sampsell  that  the  money  had  been  subscribed  abroad  and  was 
to  be  supplemented  by  an  equal  amouut  from  Gould,  and  that 
the  road  was  to  be  built  by  the  parties  interested  in  the  two 
previously-existing  companies,  which  were  to  be  consolidated 
for  the  purj)ose  of  utilizing  the  new  concession.  Tliere  was 
thus  disclosed  enough  to  raise  a  question  of  fact  as  to  Work, 
for  while  he  had  no  direct  communication  with  the  bank  he 
set  in  motion  and  was  more  or  less  responsible  for  the  untrue 
and  incorrect  statements  upon  which  the  bank  acted.  The 
trial  court  so  held,  but  dismissed  the  complaint  as  to  the  other 
defendants,  and  it  is  from  that  ruling,  as  it  respects  Gould, 
Sage  and  Dodge  severally,  that  this  appeal  is  taken,  and  the 
question  is  whether  they  became  responsible  for  the  false  rep- 
resentations which  misled  the  bank. 

"  It  is  not  claimed  that  either  of  such  defendants  communi- 
cated directly  with  the  bank  officers,  or  ever  knew  of  what 
was  transpiring  when  the  drafts  were  di-awn,  and  is  admitted 
that  the  inducement  to  their  discount  came  primarily  from 
Sampsell  and  Work :  so  that  the  burden  is  on  the  plaintiff  to 
connect  the  defendants  with  the  representations  made  in  such 
manner  as  to  attach  a  responsibility  for  their  truth  and  liability 
for  their  consequences.  And  to  eflfect  that  it  became  neces- 
sary to  show,  first,  that  the  defendants  made  the  false  repre- 
sentations to  Work  and  Sampsell ;  second,  that  they  made  them 
with  the  expectation  and  intention  that  Work  and  Sampsell 
should  repeat  them  to  parties  whose  money  was  to  be  obtained ; 
and,  third,  that  the  defendants  knew  the  statements  to  be 
false. 

"  None  of  the  defendants  made  either  to  Work  or  Sampsell 
the  alleged  representations.     None  of  them  told  Work  at  any 
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time  or  anywhere  that  the  funds  sought  in  foreign  markets 
had  been  obtained.  Why  should  they  ?  The  agency  for  that 
purpose  was  wholly  in  the  control  of  Work,  and  all  the 
knowledge  possible  was  his.  They  said  nothing  about  it  rela- 
tive to  the  facts  occurring  because  what  information,  if  any, 
reached  them  came  from  him  as  the  author  and  manager  of 
the  scheme.  Sage  never  uttered  a  word  on  the  subject ; 
Dodge  does  not  appear  even  to  have  known  that  such  an  effort 
was  in  progress,  and  all  that  Gould  ever  said  was  that  if  six 
millions  was  subscribed  abroad  he  would  add  as  much  more  to 
the  enterprise.  No  one  of  the  three  said  at  any  time,  or  to 
any  person,  or  for  any  purpose,  that  the  foreign  money  had 
been  in  fact  secured.  How  much  Gould  may  have  known 
about  the  progress  of  the  negotiations  abroad,  liow  much  he 
may  have  been  desirous  of  their  success,  or  to  what  extent  he 
may  have  aided  in  them  are  matters  open  to  discussion ;  but 
he  never  stated  their  result  truthfully  or  untruthfully  to  any- 
body, or  authorised,  directed  or  encouraged  any  such  state- 
ment by  Work.  That  fact  was  the  one  upon  which  the  success 
or  failure  of  the  enterprise  depended,  and  which  must  have 
been  the  chief  reliance  of  the  bank,  but  the  falsehood,  if  it 
was  uttered,  came  solely  from  Work  and  no  one  else. 

"Nor  did  either  of  the  three  defendants  in  any  manner 
assert  the  solvency  of  the  Southwest  Construction  Company, 
or  authorize  anybody  to  so  assert  it,  or  contemplate  the  mak- 
ing of  such  a  statement.  That  company  was  organized  by 
Work  as  an  Iowa  corporation.  He  manned  it  with  his  own 
clerks,  relatives  and  friends.  Prior  to  its  organization  the 
utility  of  forming  such  a  company  was  admitted  by  Gould,  at 
whose  suggestion  his  son  was  named  as  president.  Gould  and 
Sage  undoubtedly  encouraged  its  creation,  and  meant,  if  the 
capital  sought  could  be  obtained,  to  use  it  as  the  agency  of 
construction,  but  until  then  they  had  no  responsibility  for  it, 
no  control  of  it  and  no  interest  in  it.  Gould  and  Sage  touched 
it  only  once  and  at  a  single  point.  Sampsell  sent  them  a 
proposition  to  make  a  contract  with  the  Southwest  Co.  for 
construction.  They  had  not  -asked  him  to  do  so,  or  said  a 
word  to  induce  him  to  such  action.  They  had  a  right  to 
believe  that  he  had  investigated  for  himself  the  character  of 
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the  company  with  which  he  was  seeking  to  contract,  and  was 
willing  to  take  whatever  of  risk  was  inseparable  from  his  con- 
clusion. All  they  were  asked  to  do  was  to  influence  the  com- 
pany and  not  Sampsell.  He  had  determined,  but  the  former 
had  not.  Gould  and  Sage  thereupon  recommended  to  the  com- 
pany an  acceptance  of  the  proposition.  Their  statement  was 
to  the  company  and  to  that  only,  and  was  advice  intended 
solely  for  those  to  whom  it  was  directed.  It  in  no  manner 
represented  or  asserted  the  solvency  of  the  company.  It  was 
not  asked  for  that  purpose,  or  given  with  that  intention,  or 
contemplated  to  \ye  used  or  to  operate  beyond  its  terms.  It 
said  in  substance  that  since  Sampsell  desired  to  contract  with 
the  company  the  subscribers  were  content  to  have  the  com- 
pany contract  with  him ;  they  said  that,  not  as  members  of 
the  corporation,  but  as  persons  likely  in  the  future  to  become 
such  members ;  and  said  i^for  the  company  to  act  upon  it  in 
the  only  usual  and  corporate  manner  and  with  all  needed 
terms  and  conditions.  There  was  about  it  no  representation 
of  any  fact  bearing  upon  the  responsibility  of  tlie  company, 
and  it  is  obvious  that  it  was  not  contemplated  or  intended  to 
influence  any  one  except  the  company  to  which  it  was  directed. 
Its  aim  and  its  ofiice  went  no  further  and  ended  there. 

"  But  even  this  recommendation  was  not  followed,  and  what 
was  done  became  an  utter  departure  from  the  advice 
tendered.  No  contract  was  in  fact  made.  The  plaintiff  so 
argues.  The  company  never  acted,  but  Work,  in  the  presence 
and  with  the  knowledge  of  Sampsell,  signed  George  Gould's 
name  as  president  to  a  temporary  and  invalid  agreement,  and 
Sampsell  took  it  to  the  bank  and  presented  it  as  honest  and 
valid.  With  the  fraud  of  Sampsell  neither  Gould  nor  Sage 
had  any  connection,  and  were  not  even  cognizant  of  it  at  the 
time.  Fraud  and  deceit  are  to  be  proved,  and  there  is  no  evi- 
dence here  of  any  word  or  act  on  the  part  of  Gould  and  Sage 
which  made  them  responsible  for  the  after  and  imknown  and 
undirected  action  of  Work  and  Sampsell. 

"  The  case  is  equally  barren  of  proof  as  against  Dodge.  The 
only  statement  ever  made  by  him  was  not  one  of  fact,  but  of 
opinion  respecting  the  future,  which  he  honestly  believed  to 
be  correct  and  was  entirely  excusable  for  so  believing.     He 


CAUSES  NOT  REPOETED  IN  FULL.        601 

did  say  to  Sampsell  that  the  parties  interested  in  the  old  roads 
would  build  the  new,  and  with  the  facts  known  to  everybody 
about  the  recent  concession,  the  opinion  expressed  was  natural 
and  reasonable.  But  he  represented  no  fact  of  any  kind,  and 
his  dealing  with  both  Sampsell  and  Wathen,  the  engineer,  is 
open  only  to  the  criticism  that  he  fully  believed  that  an  event 
would  occur  in  the  future  as  to  which  he  was  too  sanguine  and 
hopeful.  He  deceived  nobody  and  misled  nobody  by  any 
assertion  of  fact  which  was  untrue.  Ho  never  said  that  the 
money  was  obtained  for  the  enterprise,  or  that  the  new  com- 
pany waa  solvent,  or  professed  to  have  any  knowledge  of 
either  fact.  He  had  frankly  stated  his  intention  to  get  out  of 
Mexico  and  discontinue  his  connection  'wdth  operations  there, 
and  said  quite  enough  to  prevent  a  supposition  that  he  repre- 
sented anybody  engaged  in  the  further  enterprise,  or  had 
information  not  common  to  all.  His  friendship  for  the 
engineer  and  for  the  contractors  with  whom  he  had  previously 
been  associated,  and  to  some  extent  his  own  indirect  interest, 
led  him  to  assist  each  in  an  effort  to  retain  their  places  under 
the  changed  conditions  which  he  fully  believed  were  about  to 
occur,  and  he  did  so  with  somewhat  more  of  confidence  in  the 
outlook  than  actual  results  justified,  but  he  told  no  falsehood, 
misrepresented  no  fact,  believed  in  the  opinion  which  he 
expressed,  and  was  not  guilty  in  any  direction  of  deceit  or  fraud. 
"  I  have  not  sought  to  follow  the  arguments  made  through 
their  numerous  details,  or  to  refer  to  a  great  number  of  minor 
facts  which  appear  in  the  record.  But  there  is  one  among 
them  which  deserves  some  further  attention,  and  which  is  the 
necessity,  obvious  to  all  the  parties,  of  an  immediate  resump- 
tion of  work  on  the  line  in  order  to  save  the  concession.  The 
inference  deduced  is  that  when  SampselPs  proposition  was 
brought  to  Gould,  it  showed  on  its  face  a  purpose  to  begin 
work  before  the  concession  expired,  that  Gould  knew  of  that 
purpose,  and  knowing  also  that  the  whole  enterprise  was  yet 
in  doubt  and  not  assured,  should  have  warned  Sampsell  of  his 
danger  and  told  him  the  truth.  But  Gould  did  not  know  that 
Sampsell  was  being  at  all  misled.  There  is  no  indication  that 
the  former  suspected  Work  of  having  deceived  the  contractor, 
or  of  having  stated  to  him  anything  but  the  tnith.  Gould 
SicKELs— Vol.  XCVI.      "  70 
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was  at  liberty  to  believe  that  Sampsell,  after  due  investigation, 
was  willing  to  trust  the  Southwest  Co.,  and  prepared  in  view 
of  the  possible  profits  to  take  whatever  of  risk  was  involved 
in  his  proposition.  Very  likely,  at  the  moment,  and  in  view 
of  the  existing  indications,  Gould  himself  thought  that  risk 
was  slight,  and  the  action  of  the  contractor  no  more  impru- 
dent than  occurs  daily  among  careful  men  in  taking  business 
risks ;  but  in  any  event  Gould  was  not  called  upon  to  advise 
Sampsell,  or  to  suspect  that  the  latter  was  being  misled  or 
acting  under  a  mistake  as  to  the  facts.  Gould  had  not,  either 
directly  or  indirectly,  induced  the  proposition,  or  encouraged 
Sampsell  to  make  it,  or  been  called  upon  for  advice  on  the 
subject ;  and  was  under  no  obligation  to  seek  him  out  and 
warn  him  against  the  possible  risks  of  his  oflEer. 

"  But  I  should  not  unduly  prolong  the  discussion.  I  have 
read  the  case  carefully,  and  am  quite  satisfied  that  the  Ques- 
tion involved  was  correctly  detennined. 

"  The  judgment  should  be  affirmed,  witli  costs." 

M.  L  Smvthard  and  Thomas  Ewing  for  appellant. 

Almon  Goodwin  and  Jno.  F.  Dillon  for  respondents. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

EuGBNE  Smith,  as  Executor,  etc..  Appellant,  v,  Frbdebicka 
Rentz,  Respondent. 

(Argued  February  26, 1894 ;  decided  March  13,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  8, 1893, 
which  denied  a  motion  by  plaintiff  to  modify  a  judgment 
entered  upon  an  order  reversing  an  order  granting  a  new  trial. 

//.  B,  Closaon  for  appellant. 

Leopold  Leo  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Jacob  Heintz,  Respondent,  v.  James  Eveeabd,  Appellant. 

(Argued  February  27,  1894;  decided  March  13,  1894.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Court 
of  Common  Pleas  for  the  city  and  ^county  of  New  York, 
entered  upon  an  order  made  November  14,  1892,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

David  M,  Kewberger  for  appellant. 

George  P.  Hotaling  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Helen  S.   Sayles,   Appellant,  v.  The    National    Water 
Purifying  Company,  Respondent. 

(Argued  February  28,  1894 ;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  the  fourth  Tuesday  of  November,  1891, 
which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

E.  F.  BuUard  for  appellant. 

TT.  B.  Dwnlap  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Maby  F.  Cronb,  an  Infant,  by  Gnardian,  etc.,  Respondent,  v. 
Thb  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. 

(Argued  March  1,  1894;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
October  26,  1892,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Ja^mes  Fraser  Oluck  for  appellant. 

Myron  H,  Clark  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 

John  Baker,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

(Argued  March  1,  1894;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  September  20,  1892,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  an  order  dismissing 
the  complaint  on  trial  at  Circuit. 

J.  Newton  Fiero  for  appellant. 

Hamilton  Ha/rri%  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 

William  O.  Allison,  Appellant,  v,  Harvey  N.  Loomis  et  aL, 
Impleaded,  etc..  Respondents. 

(Argued  March  1,  1894;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  fourth  judicial  department,  entered  upon  an  order 
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made  September  13, 1892,  which  affinned  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

Tkeron  G.  Strong  for  appellant. 

LawU  Ma/rshaU  for  respondents. 

Agree    to  aflSrm  on  opinion  of  General  Term  on  first 
appeal.* 
All  concur. 
Judgment  affirmed. 

Joss  F.  J.  XiQUEs,  Appellant,  "v.  The  Bbadstbbet  Compant, 

Kespondent. 

(Argued  March  5,  1894;  decided  March  20,  1891) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  August  30, 1893,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Hector  M.  Hitchmga  for  appellant. 

John  H.  Bird  for  respondent. 

Agree  to  affirm  on  opinion  below,  f 

All  concur. 

Judgment  affirmed.        . 


T.    Thomas    Fortune,    Respondent,    i).    James    Teainoe, 

Appellant. 

(Argued  March  5,  1894 ;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  29,  1892,  which  affirmed  a  judgment  in  favor  of 

*29  N.  Y.  S.  R.  617;  9  N.  Y.  Supp.  83;  Mem,  of  decision,  65  Hun,  612. 
1 70  Hun,  884. 
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plaintiff  entered  upon  a  yerdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial, 

Julius  Lehmann  for  appellant. 

T.  McCanta  Stewa/rt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


MoREis  S.  Miller,  Kespondent,  v.  The  New  Yobk  Central 
AND  Hudson  Eiver  Bailboad  Company,  Appellant. 

(Argued  March  5,  1894 ;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sup«me 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  September  13,  1892,  which  affirmed  a  judgment 
in  favor  of  plaintifE  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  triaL 

C.  D.  Prescott  for  appellant. 

2?.  F.  Searle  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  affirmed. 


The  Howe's  Cave  Association,  Appellant,  v.  Peter  Hottok, 

Respondent. 

(Argued  March  6,  1894;  decided  March  20,  1894) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  September  13,  1892,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit  without  a  jury. 

William  C.  Lamont  for  appellant. 
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G,  M.  Palmer  for  respondent. 

Agree  to  aflSrm  on  opinion  below.* 
All  concnr,  except  Eakl,  J.,  not  voting. 
Judgment  aflSrmed. 

Charles  H.  Southard,  Appellant,  v,  Maria  Moss,  Impleaded, 
etc.,  Respondent. 

(Argued  March  6,  1894;  decided  March  20,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  December  5,  1892,  which 
reversed  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  overruling  a  demurrer  interposed  to  the 
complaint,  and  which  sustained  such  demurrer. 

Horace  Secor,  Jr,^  for  appellant. 

HamfiUton  M.  Squier  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

Charles  H.  Southard,  Respondent,  v.  Frederiok  S.  Myers, 
Impleaded,  et<;.,  Appellant. 

(Argned  March  6,  1894 ;  decided  March  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  3,  1893,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

•  Hamilton  li,  Squier  for  appellant. 

Horace  Secor^  Jr.^  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

*  66  Hun,  205. 
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ACCOUNTINd 

The  complaint  herein  alleged  that 
the  parties  were  associated  in  busi- 
ness under  an  agreement  *'in  the 
nature  of  a  general  partnership  or 
gvan  partnership,"  by  the  terms 
of  which  plaintiff  was  entitled  to 
draw  a  sum  specified  wee  kly,  and 
was  also  to  have  a  specified  per- 
centage of  the  net  profits.  The 
relief  asked  was  an  accounting 
and  judgment  for  the  amount 
found  due.  The  answer  alleged 
that  the  relation  of  the  parties  was 
that  of  employer  and  employee, 
plaintiff  being  entitled  for  his  serv- 
ices to  a  weekly  sum  and  a  share 
of  the  profits,  but  a  less  percent- 
age than  that  claimed  in  the  com- 
print. Upon  application  for  a  ref- 
erence it  appeared  that  the  ac- 
counting would  require  the  exami- 
nation of  many  transactions  and 
items  and  that  no  difficult  ques- 
tion of  law  was  involved.  Held, 
that  in  either  view  of  the  relation 
of  the  parties  an  order  of  reference 
was  proper.  Jiotclaud  v.  Ht/ic- 
land.  485 

As  to  sufficiency  of  evidence  to 

auitain  deciHon  of  Surrogate's  Court 
on  settlement  of  txtcutoi'^s  account. 

See  In  re  Bolton  (Mem.).  554 

ACTS  OF  CONGRESS. 

The  provision  of  the  U.  S.  Re- 
vised Statutes  (§  5344)  which  de- 
clares that  every  person  employed 
on  any  steamboat  or  vessel  *  *  by 
whose  misconduct,  negligence  or 
inattention  to  his  duties  on  such 
«  vessel  the  life  of  any  person  is  de- 
stroyed *  ♦  **  shall  be 
deemed  guilty  of  manslaughter," 
and  which  provides  a  punishment 
therefor,  *'  upon  conviction  thereof 
in  any  Circuit  Court  of  the  United 
States, "  docs  not  exclude  the  courts 
of  the  state  from  juiisdiction  over 
such  an  offense  committed  upon 
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the  Hudson  river;  there  is  no 
repugnancy  in  the  existence  of 
concurrent  jurisdiction  in  the 
state  courts  to  punish  under  its 
laws  this  grade  of  homicide;  and 
the  provision  of  said  statutes 
(§6828)  declaring  that  "nothing 
in  this  title  shall  be  held  to  take 
away  or  impair  the  jurisdiction  of 
the  courts  of  the  several  states  un- 
der the  laws  thereof,"  is  to  be 
construed  as  exempting  from  the 
operation  of  the  provision  (^5  711) 
declaring  thnt  the  jurisdiction  of 
the  federal  courts  shall  be  exclu- 
sive over  *'  all  crimes  and  offenses 
cognizable  under  the  laws  of  the 
United  States,"  the  cases  specified 
in  the  title  which  were  punishable 
under  the  law^s  of  the  several  states, 
at  least  such  as  were  so  punishable 
under  state  laws  existing  when  the 
provision  last  mentioned  was  en- 
acted.   PeopUy,  WdcK  266 

ADMISSIONS   AND  DECLARA- 
TIONS. 

1.  Declarations  of  a  deceased  person, 
made  when  he  was  in  possession 
of  real  estate,  in  reference  to  his 
title  thereto,  which  were  against 
his  interest,  maybe  given  m  evi- 
dence even  in  an  action  between 
third  parties  where  the  title  comes 
in  question.     Lyon  v.  Richer.  225 

2.  Where,  therefore,  in  an  action  of 
ejectment  plaintiffs  claimed  title 
under  deeds  given  under  a  judg- 
ment in  a  partition  suit,  to  which 
defendants  were  not  parties  and 
had  no  connection  therewith,  hdd, 
that  admissions  to  the  effect  that 
plaintiffs  owned  the  land,  made  by 
one  from  whom  defendants  took 
a  deed,  when  neither  he  nor  plain- 
tiffs were  in  possession,  did  not 
bind  the  defendants  who  subse- 
quently took  possession  claiming 
to  be  fhe  owners,  and  who  relied 
upon  their  possession  as  sufficient 
evidence  of  ownership  as  against 
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plaintiffs.      ChreenUaf  v.  B.,  F,  iS; 
a  L  K  Co,  895 

8.  The  silence  of  one  to  whom  a 
letter  is  written,  when  there  is  no 
duty  to  speak,  does  not  operate  as 
an  admission  of  the  facts  stated 
in  the  letter,      lliomas  v.  Gage. 

506 

ALBANY  (CITY  OF). 

1.  Under  the  provision  of  the  char- 
ter of  the  city  of  Albany  (§5  11, 
tit.  13,  chap.  298.  Laws  of  1888), 
as  amende<l  in  1888  (Chap.  398, 
Laws  of  1888),  requiring  the  city 
engineer,  where  a  buiWing  pro- 
jects into  the  street,  "upon  the 
receipt  of  written  directions  from 
the  mayor,"  to  take  summary  pro- 
ceedings for  the  removal  thereof, 
a  discretion  is  given  to  the 
mayor  to  determine  in  any  given 
case  whether  or  not  such  proceed- 
ings shall  be  instituted.  People  ex 
rJ,  V.  MaJier.  330 

2.  Accordingly  Jiddy  that  the  court 
had  no  power  to  compel  the  mayor 
by  mandamus  to  initiate  such  pro- 
ceedings by  giving  the  prescribed 
notice  to  the  engineer;  and  that 
the  discretion  of  the  mayor  in  this 
respect  was  not  affected  by  a  reso- 
lution of  the  common  council  re- 
questing him  to  take  proceedings 
for  the  removal  of  the  obstruction. 

Id. 

3.  it  seemly' the  common  council,  as 
commissioners  of  highways,  mi^ht 
institute  proceedings  appertaining 
to  their  functions  as  such,  for  the 
removal  of  the  obstruction.       Id. 


ALIENATION. 

See  Suspension  op  Power  of 
Alienation. 


AMENDAIENT. 

In  an  action  against  executors  to 
recover  the  value  of  services  al- 
leged to  have  been  rendered  the 
deceased,  defendants,  under  a  plea 
of  payment,  were  permitted  to 
prove  an  agreement  between 
plaintiff  and  the  testator  that  cer- 
tain devises  and  bequests  to  the 


former  in  the  will  of  the  latter 
should  be  in  full  payment  and 
discharge  of  any  claim  for  such 
services,  save  in  case  the  will  failed 
to  be  admitted  to  probate;  and 
that  as  the  agreement  had  been 
performed  by  decedent,  and  the 
provision  made  for  him  in  the  will 
accepted  by  plaintiff.  The  ref- 
eree, on  application  of  defendants' 
counsel,  permitted  the  answer  to 
be  amended  by  alleging  the  agree- 
ment. Held,  no  error ;  that  while 
the  amendment  was  unnecessary 
and  the  evidence  proper  under  the 
plea  of  payment,  the  referee  had 
power  to  allow  it.  (Code  Civ. 
Pro.  §§  721,  723, 723.)  McLaughlm 
V.  Webster,  76 

APPEAL. 

1.  Where  one  claiming  under  an 
assignment  of  his  commissions, 
executed  by  an  executor  before 
settlement  of  his  accounts,  ap- 
pealed from  an  order  of  the 
General  Term  affirming  an  order 
of  the  surrogate  denying  a  motion 
made  by  said  assignee  to  open  and 
modify  his  decree,  made  on  settle- 
ment *  of  the  accounts  of  the 
executoi-s,  which  decree  refused 
commissions  to  the  assignee,  ^W-rf, 
that  the  appellant  had  no  interest 
authorizing  him  to  make  the 
motion  or  bring  the  appeal.  /;*  re 
Worthington.  9 

2.  Plaintiffs  obtained  an  attachment 
against  a  corporation,  which  was 
placed  in  the  hands  of  defendant, 
as  sheriff,  who,  by  virtue  thereof, 
levied  upon  certain  property  of 
the  corporation.  A.  claimed  the 
property,  and  pursuant  to  an 
agreement  between  him,  a  clerk 
01  one  of  defendant's  deputies 
and  plaintiff's  attorney,  A.  gave  a 
check  as  security  for  any  judg* 
ment  plaintiffs  mjght  recover,  and 
thereupon  the  property  was  de- 
livered up  to  him,  and  defendant 
drew  the  money  on  the  check. 
A.  commenced  an  action  to  re- 
cover the  same,  claiming  tliat 
the  property  belonged  to  him  and 
that  the  check  simply  took  its 
place;  he  recovered  judgment, 
which  was  paid  by  defendant. 
Plaintiffs  were  not  made  parties ; 
they  obtained  judgment  in  the 
attachment  suit,  anahaving  failed 
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to  collect,  brought  this  action  to 
recover  the  amount  of  the  iudg- 
ment.  Defendant  claimed^  on 
appeal,  that  he  was  not  liable  for 
the  contract  made  bjr  the  deputj^'s 
clerk;  the  authority  was  not 
denied,  but  was  assumed  on  the 
trial.  Held,  that  the  question 
could  not  be  raised  on  appeal. 
Blmr  V.  Ff^ck.  58 

8.  Defendant  further  claimed,  on 
appeal,  that  he  was  bailee  of  the 
check  and  its  proceeds,  and  that 
he  should  have  been  permitted 
to  show  on  the  trial  that  the  true 
owner  had  taken  it  from  him  by 
legal  process.  No  such  defense 
was  set  up  in  the  answer  or 
alluded  to  on  the  trial.  'Held,  not 
available  on  appeal.  Id. 

4.  Where  a  question  put  to  a  wit- 
ness calls  only  for  proper  testi- 
mony, but  in*  the  course  of  the 
answer  the  witness  gives  testi- 
mony that  is  improper,  the 
remedy  of  the  party  is  by  motion 
to  strike  out  the  improper  testi- 
mony, and  if  he  omits,  upon  the 
trial,  to  insist  upon. his  right  to 
have  such  testimony  excluded,  its 
reception  is  not  k  ground  for 
reversal;  on  appeal,  an  exception 
to  the  question  is  not  sufficient. 
Holmes  V.  Roper.  64 

5.  This  court  may  not  review  even  a 
void  order  in  an  action  when  it 
does  not  affect  a  substantial  right. 
De  Tjancey  v.  PiepgraH,  88 

6.  After  judgment  in  an  action  of 
ejectment  an  order  was  granted 
under  the  Code  of  Civil  Procedure 
(§  1525),  setting  aside  the  judg- 
ment and  granting  a  new  trial. 
Subsequently,  on  motion  of  de- 
fendant, an  Older  was  granted 
setting  aside  said  prior  order, 
amending  and  moaifying  the 
judgment  and  execution,  with 
leave  to  apply  again  for  leave  to 
vacate  the  amended  judgment  for 
the  purposes  of  a  new  trial,  but 
refusing  to  set  aside  the  execution, 
under  which  plaintiff  had  been 
put  in  possession.  On  appeal  from 
the  order,  held,  that  it  was  one 
addressed  to  the  discretion  of  the 
court  below  and  so  was  not  re- 
viewable here.  (Code  Civ.  Pro. 
§  190.)  Id.  , 


7.  An  order  denying  a  temporary 
injunction  in  an  action  wherein 
there  are  no  controverted  facts 
and  the  complaint  presents  simply 
a  question  of  law,  is  reviewable 
here.     White  v.  Inebriateti*  Home, 

133 

8.  In  an  fiction  for  the  conversion  of 
certain  macliinery  which  had  been 
used  by  plaintiff  for  several  years 
before  the  alleged  conversion, 
plaintiff  was  permitted  to  prove, 
under  objection  and  exception, 
what  the  machinery  cost  when 
new.  Counsel  for  defendants  re- 
quested the  court  to  charge  that 
the  purchase  price  was  not  the 
true  rule  of  damages  or  the  value 
of  the  property;  to  this  the  court 
assented,  adding  '*  it  is  only  some 
evidence  as  to  its  value  as  a  new 
and  perfect  machine.  No  motion 
was  made  for  a  nonsuit,  or  excep- 
tion taken  presenting  the  question 
that  there  was  no  sufficient  evi- 
dence of  value  to  sustain  a  verdict. 
Held,  that  the  question  could  not 
be  raised  upon  appeal.  Hawver 
V.  Bell.  140 

9.  In  an  action  to  restrain  the  ope- 
ration of  an  elevated  railroad  upon 
a  street  in  the  city  of  New  York 
in  front  of  plaintiff's  premises,  and 
to  recover  aamages,  the  complaint 
alleged  that  prior  to  March,  1887, 
plaintiff  owned  an  undivided  third 
of  the  premises  as  a  tenant  in 
common,  and  that  she  then  ac- 
quired by  purchase  the  interests 
of  her  co-tenants,  who  also  as- 
signed to  her  their  rights  of  action 
and  claims  for  damages.  The 
trial  judge  found  that  prior  to  the 
commencement  of  the  action  all 
the  parties  who  were  co-tenants 
with  plaintiff  duly  assigned  to 
her,  for  a  valuable  consideration, 
all  their  rights  of  action  by  reason 
of  the  diminution  in  value  of  the 
premises  or  the  rental  value  by 
reason  of  the  construction  and 
maintenance  of  the  road.  To  this 
finding  the  defendants  excepted, 
"and  separately  to  so  much 
thereof  as  finds  that  the  plaintiff 
ever  took  from  her  co-tenants  an 
assignment  for  valuable  consider- 
ation of  any  rights  of  action  as 
therein  stated."  Upon  appeal  it 
was  claimed  by  defendants  that 
there  was  no  evidence  of  assign- 
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ment  by  certain  of  the  former 
tenants  in  common.  Held,  that 
the  point  was  not  presented  by  the 
exception  and  so  could  nol  be 
considered .  Hit nterv,  Manhatta n 
R.  Co.  281 

10.  A  judgment  will  not  be  reversed 
for  a  technical  error  which  it  ap- 
pears did  not  aflfect  the  result. 
In  re  Bernsee.  389 

11.  While  it  is  one  of  the  pre- 
requisites to  the  specific  perform- 
ance of  an  alleged  parol  agree- 
ment for  the  purchase  and  sale 
of  land  that  the  agreement  shall 
be  clearly  proved  and  certain  as 
to  its  terms,  this  rule  is  to  be 
observed  and  enforced  in  the 
courts  below  which  deal  with  the 
facts,  and  when  such  an  agreement 
has  been  there  found  upon  con- 
flicting evidence,  and  is  certain  in 
its  terms  !*j:  found,  it  must  be 
tiiken  as  ch^arlv  established  within 
the  rule,  and  ihe  findings  are  con- 
clusive here.    Dunckel  v.  Dunckel. 

427 

12.  The  granting  of  rehef  by  way 
of  specific  ])erformance  of  such  a 
contract  is  largely  in  the  discretion 
of  an  equity  court,  and  where  it 
is  granted  without  violating  any 
fixed  rule  of  equity,  the  discretion 
is  not  reviewable  here.  Id. 

18.  Where,  on  trial  at  Circuit,  a  ver- 
dict is  directed  bv  the  court,  and 
exceptions  are  ordercHi  to  be  heard 
in  the  first  instance  at  General 
Term,  an  appeal  from  the  judg- 
ment brings  up  nothing  for  review 
except  questions  presented  by  the 
exceptions,  and  so,  where  the 
direction  of  the  verdict  is  not 
excepted  to,  the  question  as  to  its 
propriety  may  not  be  considered 
on  the  appeal.  Curtis  v.  TF.  cfe 
W,  Mfg.  Co,  511 

14.  Where  in  proceedings  under  the 
General  Railroad  Act  (Chap.  140, 
Laws  of  1850,  as  amended)  to  con- 
demn lands  for  railroad  purposes, 
an  award  of  commissioners  is 
reversed  and  a  new  appraisal 
directed,  and  upon  a  second  hear- 
ing a  new  awjird  is  made,  the 
second  report  "is  final  and  con- 
clusive on  all  the  parties  interested 
(§  18  of  said  act,  as  amended  by 


chap.  198,  Laws  of  1876),  and  no 
appeal  lies  to  this  court  from  an 
oraer  of  General  Term  affirming 
an  order  of  Special  Term  con- 
firming the  second  report.  In  re 
S.  B.  R,  R.  Co,  533 

15.  The  jurisdiction  of  this  court  on 
appeal  from  a  judgment  of  Gen- 
eral Term  affirming  a  surrogate's 
decree  on  settlement  of  the  ac- 
counts of  executors  is  limited  to 
questions  of  law  presente(i  by 
proper  exceptions.    In  re  Bolton. 

554 

16.  Where  an  order  of  General  Term 
affirming  an  order  of  Special  Tenn 
which  denied  a  motion  for  a  bill  of 
particulars,  does  not  state  the 
ground  for  the  denial,  it  will  be 
assumed  that  it  was  in  the  exercise 
of  t!ie  discretion  of  tliat  court .  and 
so,  the  order  may  not  be  reviewed 
here.     Cohn  v.  Baldwin,  563 

17.  The  opinion  of  the  General  Term 
may  not  be  looked  to  to  ascertain 
the  ground.  Id. 

Wlien  point  not  raised  on  trial 

may  not  he  considered  on  appeal, 
^e  Quinlan  v.  WeUh.  158 

This   court   on  appeal  from 

order  of  General  Tenn  ajflrming  de- 
cree of  sun-ogate  refusing  probate^ 
has  no  power  to  revieio  prior  Gen- 
eral Term  order,  reversing  surrogate's 
decree  admitting  the  vnU  to  probate. 

See  In  re  BartJioliek.  166 

As  to  effect  of  stipulation  for 

judgment  absolute  in  ease  of  affirm- 
anee  on  appeal  from  order  granting  a 
new  trial. 

See  Rose  v.  Hawley.  366 


ASSESS^IENT  AND  TAXATION. 

1 .  Foreign  corporations  are  inci  uded 
within  the  terms  of  the  act  of 
1855  (Chap.  37,  Laws  of  1865)  sub- 
jecting non-residents  doing  busi- 
ness in  this  state  to  assessment  and 
taxation  on  all  sums  invested  in 
such  business.  People  ex  rel.  v. 
Barker.  118 

2.  A  person  or  corporation  liable  to 
assessment  and  taxation  under  the 
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act  ifl  not  entitled  to  a  deduction 
of  debts.  Id. 

3.  In  the  assessment  of  taxes  upon 
a  corporation  under  the  net  of  1857 
(§  3,  chap.  456,  Laws  of  1857),  it  is 
entitled  to  have  its  indebtedness 
ded'icted  from  the  value  of  its 
corporate  assets.  People  ex  rel.  v. 
Barker.  196 

4.  Where,  in  proceedings  by  cer- 
tiorari to  review  the  action  of  the 
commissioners  of  taxes  and  assess- 
ments of  the  city  of  New  York, 
in  assessing  a  manufacturing  cor- 
poration, it  appeared  that  the 
assessment  was  based  solely  upon 
statements  of  the  relator  in  answer 
to  questions  put  by  the  commis- 
sioners, which  statements  showed 
that  the  cjipital  was  impaired  and 
that  the  inciebteduess  of  the  com- 
pany exceeded  the  value  of  its 
assets  exclusive  of  real  estate,  and 
did  not  disclose  any  fact  or  cir- 
cumstance justifying  a  disbelief 
of  the  answers  made,  except  that 
a  dividend  had  been  declared  and 
paid  shortly  previous,  held,  that 
this  did  not  authorize  a  disbelief 
in  the  statement  of  the  impair- 
ment of  capital,  and,  in  the  ab- 
sence of  any  rec^uest  on  tlie  part 
of  the  commissioners  for  further 
information,  did  not  justify  them 
in  imposing  a  tax,  as  the  state- 
ments, if  accepted  as  true,  showed 
that  there  was  no  basis  therefor. 
People  ex  rel.  v.  Bar  leer.  251 

6.  As  under  the  provisions  of  the 
act  of  1878,  in  relation  to  the  col- 
lection of  taxes  in  the  county  of 
Suffolk  (('hap.  620,  Laws  of  1873). 
the  county  treasurer's  deed  on  sale 
of  land  for  unpaid  taxes  is  made 
coYiclusive  evidence  that  the  sale 
was  regular,  and  presumptive  evi- 
dence "of  the  regularity  of  all 
prior  proceedings,  where  such  pro- 
ceedings are,  in  fact,  void,  an 
action  to  cancel  the  deed,  as  a 
cloud  on  title,  is  maintainable. 
Sfinders  v.  Downs.  422 

6.  It  is  essential  to  the  validity  of 
every  assessment  for  the  purposes 
of  taxation  that  the  .statute  under 
the  authority  of  which  it  is  made, 
should  be  complied  with  in  every 
substantial  particular.  Id. 


7.  In  assessing  unoccnpied  lands  iu 
said  county  belonging  to  plaintiff, 
who  was  a  non-resident  of  the 
county,  the  name  of  plaintiff  was 
inserted  in  the  first  column  of  the 
assessment  roll,  under  the  head  of 
non-residents,  and  his  place  of  res- 
idence was  written  under  the 
name  in  that  column.  In  all  other 
respects  the  provisions  of  the  stat- 
ute in  respect  to  the  assessment  of 
non-resident  lands  were  complied 
with.  (1  R.  S.  390,  §§  9,  et  seq.) 
In  the  warrant  attached  to  the  roll 
the  collector  was  conmianded  to 
collect  from  the  persons  whose 
names  are  inserted  iu  the  first 
column,  •*  other  than  such  persons 
as  are  named  as  a  part  of  the 
description  of  the  Jands  of  non- 
residents. "  In  an  action  to  compel 
the  cancellation  of  a  deed  given 
on  sale  of  said  lands  for  non-pay- 
ment of  the  taxe.=i.  held,  that  tie 
assessment  was  made  in  such  form 
as,  at  least,  to  leave  it  open  to 
doubt  whether  plaintiff's  name 
was  so  entered  as  a  part  of  the 
description  of  the  lands,  or  for 
the  purpose  of  including  him 
among  the  taxable  inhabitants ; 
that  there  was  not  a  substantial 
compliance  with  the  statute,  and 
so  that  plaintiff  was  entitled  to 
the  relief  sought.  Id. 

8.  Under  the  provisions  of  the  Cor- 
poration Tax  Act  (Chap.  542, 
ijBLWS  of  1880),  added  by  the 
amendment  of  1889  (Chap.  468, 
Laws  of  1889).  giving  to  the  stile 
comptroller  power  to  revise  and 
adjust  any  account  theretofore 
settled  against  a  corporation  for 
taxes  arisjing  under  the  act,  and 
authorizing  a  review  by  certiorari 
of  the  action  of  the  comptroller, 
relief  may  be  given  as  provided 
where  a  tax  has  been  imposed 
upon  and  paid  by  a  corporation 
which  was  exempt  from  any  taxa- 
tion under  the  act.  People  ex  rel, 
V.  Wemple.  471 

9.  The  fa(;t  that  the  payment  was 
not  made  under  coercion  does  not 
deprive  the  corporation  of  the  re- 
lief so  granted.  Id. 

10.  Where  a  corporation  made  a  re- 
port, to  the  comptroller  stating 
lacts  from  which  the  amount  of 
the  illegal  tax  w^as  ascertained  and 
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imposed,  held,  that  this  did  not 
amount  to  a  stipulation  by  virtue 
of  which  such  tax  was  paid  within 
the  meaning  of  the  section  (§  2) 
exempting  such  a  case  from  the 
application    of    said    provisions. 

Id. 

11.  Under  the  provision  of  the  Col- 
lateral Inheritance  Act  of  1892 
(g  1,  chap.  399,  Laws  of  1892) 
which  imposes  a  tax  upon  the 
transfer,  "by  will  or  intestate 
law,"  of  any  property  of  the  value 
of  $500,  **to  persons  or  corpora- 
tions not  exempt  by  law  from 
taxation,"  a  bequest  tb  the  United 
States  is  subject  to  the  tax  so 
imposed.    In  re  Merriam.         479 

12.  The  tax  is  not  imposed  upon  the 
property,  but  on  the  right  of  suc- 
cession under  the  will,  and  the 
property  that  vests  under  it  in  the 
United  States  is  the  net  amount  of 
the  bequest  after  the  succession 
tax  'is  paid.  Id. 

18.  Stocks  of  foreign  corporations, 
held  by  an  executor  as  such,  are 
to  be  regarded  as  part  of  the 
estate,  and  so  the  right  of  succes- 
sion thereto  is  subject  to  payment 
of  the  tax  imposed  by  said  act. 

Id. 

ASSIGNMEJfT. 

L  The  commissions  of  an  executor, 
until  ascertained  and  liquidated 
in  the  manner  prescribed  by  law, 
are  not  subject  to  his  disposal, 
but  upon  grounds  of  public  policy 
are  unassignable.  In  re  Worth- 
ingtan.  9 

2.  M.  procured  a  policv  of  insurance 
for  $2,000  upon  the  life  of  his  son, 
payable  to  himself,  his  executors 
or  as.sipns  ;  he  died  leaving  a  w^ill 
by  which  he  gave  all  of  his  estate 
to  his  executors  in  trust  during  the 
life  of  his  widow,  the  principal 
then  to  be  divided  among  his  chil- 
dren. The  son  died  in  1866  and  the 
policy  was  collect<?d  by  the  execu- 
tors of  the  father's  will.  In  1869 
the  children  and  devisees  of  said 
testator  executed  an  instrument 
under  seal,  by  which  they  assigned 
all  their  interest  in  the  moneys 
collected  on  the  policy  to  plain- 


tiffs, the  widow  and  children  of 
the  son.  The  widow  died  in 
June,  1891.  In  July  thereafter 
defendant  was  appointed  the  ad- 
ministratrix with  the  will  annexed 
of  M.  In  an  action  to  recover  the 
amount  of  the  policy,  it  appeared 
that  defendant  as  such  administra- 
trix received  of  the  personal  estate 
over  $8,000,  and  that  there  were 
no  debts.  Plaintiffs'  claim  was 
presented  to  defendant  and  pay- 
ment thereof  refused.  This  ax-tion 
was  brought  in  November,  1891. 
Held,  that  the  delivery  of  the  as- 
signment constituted  a  valid  irre- 
vocable gift  of  the  fund  realized 
upon  the  policy  and  vested  title  in 
the  donees,  subject  to  the  life  In- 
terest in  the  widow ;  that  plain- 
tiffs' cause  of  action  matureil  at 
her  death,  and  so,  was  not  barred 
by  the  Statute  of  Limitations ; 
and  that  the  action,  if  not  neces- 
sary, was  at  least  proper  and  was 
not  prematurely  brought.  Mat- 
ron V.  Abbey,  179 


ASSIGNMENT   (EQUITABLE). 

A  contractor  with  the  owner  of  land 
for  the  erection  of  a  buildinc 
thereon  executed  to  C,  who  had 
furnished  materials,  an  order  upon 
the  owner  directing  him  to  pay 
C.  a  siim  specified,  and  deduct  the 
same  from  the  amount  of  the  con- 
tract. In  an  action  to  recover  the 
amount  of  the  order,  held,  that 
the  order  amounted  to  an  equi- 
table assignment  pro  ianto;  but 
that,  in  the  absence  of  due  prior 
notice  to  the  owner  of  the  assign- 
ment, he  was  only  liable  for  the 
amount  remaining  unpaid  on  the 
contract  when  the  action  wa« 
brought.     CroueJi  v.  MuUer.     495 


ASYLUMS. 

1.  The  provision  of  the  act  "  to  pro- 
vide   means   for  the  support  of 
the  Inebriates'  Home    for  Kings 
county  "  (§  1,  chap.  687,  Laws  of 
1872),  as  amended  in   1877  (§  4, 
chap.  169,  Laws   of  1877).  which 
directs  the  comptroller  of  the  city 
of  Brooklyn  to  pay  to  the  treas- 
I      urer    of    said    h<mie    fifteen   per 
1      cent  of  the  excise  moneys,  was  not 
I     repealed  by  the   city  charter  of 
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1888  (Chap.   688,  Laws  of  1888). 
White  ▼.  Inebriateif  Home,        128 

2.  Said  act  is  ngt  a  "local  and 
special"  act  relating  to  the  cor- 
poration of  the  city  witliin  the 
meaning  of  the  repealing  clause  in 
Mid  charter.     (§  85,  tit.  22.)       Id. 

3.  The  facts  that  said  provision  of 
the  act  of  1872  was  amended  in 
1875* "so  as  to  read  as  follows," 
and  that  in  the  amendatoiy  act  of 
1877  the  original  provi&ion  was 
amended  without  reference  to  the 
amendment  of  1875,  do  not  render 
the  last  amendment  nugatory ; 
the  original  provision  was  not  so 
merged  and  lost  in  the  first  amend- 
ment as  to  prevent  a  further 
amendment  thereof  by  reference 
simply  to  the  original.  Id. 

4.  Said  amendatory  act  of  1877  is 
not  violative  of  the  provision  of 
the  State  Constitution  (§  11,  art. 
8)  forbidding  the  giving  by  a  city 
of  its  money  or  property  in  aid  ()f 
persons  or  corporations,  save  as 
excepted ;  it  comes  within  the 
exception  allowing  such  gifts  by 
a  city  •*  in  aid  or  support  of  its 
poor  as   may  be   authorized   by 

ATTACHMENT. 

1.  Plaintiffs  obtained  an  attachment 
against  a  corporation,  which  was 
placed  in  the  hands  of  defendant, 
as  sheriff,  who  by  virtue  thereof, 
levied  upon  certain  property  of 
the  corporation.  A.  claimecl  the 
property,  and  pursmmt  to  an 
agreement  between  him,  a  clerk  of 
one  of  defendant's  deputies  and 
plaintiff's  attorney  A,  gave  a 
check  as  security  for  any  judg- 
ment plaintiffs  might  recover,  and 
thereupon  the  property  was  de- 
livered uj)  to  him,  and  defendant 
drew  the  money  on  the  check.  A. 
commenced  an  action  to  recover 
the  same,  claiming  that  the  prop- 
erty belono^cd  to  him  and  that  the 
check  simply  took  its  place;  he 
recovered  judgment,  which  was 
paid  by  defendant.  Plaintiffs 
were  not  made  parties ;  thoy  ob- 
tained judgment  in  the  nttach- 
ment  suit,  and  having  failed  to 
collect,  bronp-l'.t  this  fiction  to  re- 
cover Iho   vA.v  wvX  i  f   the   jiici.T- 


ment.  Defendant  claimed,  on  ap- 
peal, that  he  was  not  liable  for  the 
contract  made  by  the  deputy's 
clerk ;  the  authority  was  not  de- 
nied but  was  assumed  on  the  trial. 
Held,  that  the  question  could  not 
be  raised  on  appeal.  Blair  v. 
Flack.  58 

.  An  attachment  issued  in  an  action 
against  several  upon  a  joint  lia- 
bility, may  be  executed  by  seiz- 
ure of  the  joint  property,  although 
the  summons  is  served  on  but 
one  of  the  defendants  within  the 
time  prescribed,  and  no  service 
b>^  publication  is  commenced 
within  that  time,  or  if  commenced 
is  not  continued  to  completion. 
Terkee  v.  McFaddcn,  136 

.  Accordingly  Tield,  where  an  at- 
tachment was  issued  against  the 
members  of  a  firm  as  non-resi- 
dents, under  which  the  firm  prop- 
erty was  levied  upon,  and  a  serv- 
ice (jf  summons  by  publication 
I  was  commenced,  but  was  not  com- 
pleted, in  one  of  the  designated 
newspapers  within  the  thirty  days, 
but  personal  service  was  made  on 
one  of  the  defendants,  that  the 
lien  of  the  attachment  was  not 
lost  by  the  failure  to  complete  the 
service  by  publication,  nor  could 
the  attachment  be  vacated  as 
against    any   of  the    defendants. 

Id. 

ATTORNEY  AND  CLIENT. 

.  It  seems  that  in  the  case  of  an  at- 
torney who  has  collected  money 
for  a  client,  the  Statute  of  Limita- 
tions begins  to  run  against  the  lat- 
ter's  cause  of  action  from  the  time 
he  has  knowledge  of  the  collec- 
tion.    Wood  v.  Young.  211 

.  An  attorney  employed  to  fore- 
close a  mortgage  has  no  implied 
authority  to  compromise  the  rights 
of  his  client  and  make  nugatory 
the  duty  he  was  employed  to 
perform.     Leicia  v.  Duane'.       302 


ATTORNEY-GENERAL. 

.  The  attorney-general  cannot  main- 
tain an  action  in  the  name  of  the 
People     against    a    corporation, 
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either  under  the  Code  of  Civil 
Procedure  (^  1948)  or  as  a  matter 
of  common  law,  to  restrain  the 
commission  of  a  nuisance  in  a 
city  street  bv  a  corporation,  where 
lof»al  officials  have  authority  to  i 
])rotect  the  street.  People  v.  j 
Equity  G.  L.  Co.  232  I 

2.  The  jurisdiction  of  a  court  of  • 
equity  to  abate  an  existing  and  | 
prevent  a  threatened  nuisance 
upon  application  of  the  attorney - 
general,  is  limited  to  those  public 
nuisjinces  which  nffect  and  en- 
danger the  public  safety  or  con- 
venience and  require  immediate 
judicial  interposition,  and  where 
the  relief  sought  may  not  with 
equal  facility  be  obtained  by 
other  constituted  authorities  anil 
public  officers.  Id. 


8.  Accordingly  Jidd,  that  an  action 
brought  by*  the  attorney -genonil 
in  the  name  of  the  People  was 
not  maintainable  against  an  iu- 
corponited  gas  light  companv,  a 
contractor  with  it  and  one  of  its 
officers,  to  restrain  the  laving  of 
gas  pipes  in  a  street  in  the  city 
of  Brooklyn,  which  was  based  oil 
the  ground  that  the  corporate 
power  of  the  company  had  ceased 
because  of  failure  on  its  part  to 
commence  its  business  within  the 
period  prescribed  by  law,  and 
that  the  work  would  be  an  injury 
to  the  highway  and  a  nuisance. 

Id. 

BAILMENT. 

When  question  as  to  whether  a 
transaction  is  a  sale  or  bailment  is 
one  of  fact  for  a  jurv.  Crosby  v. 
Prest.,  etc.,  J),  d:  H.  C.  Co.        hm 


BANKS  AND  BANKING. 

.  P.,  defendant's  testator,  was  a 
private  banker  in  New  York  city;  | 
by  circulars  he  advertised  himself 
as  dealing  in  "choice  stocks," 
and  promised  his  customers  "care- 
ful attention  "  in  all  theirlinancial 
trinsactions.  Plaintiff  employed 
P.  to  loan  for  him  $25,000,  wliich 
the  latter  agreed  to  do  grntui- 
toush';  he  loaned  the  moncv,  tak- 
ing as  collateral  certain  certificates 
of  corporate  stock,  which  had  by 


a  forgery  been  raised  so  as  to  rep- 
resent a  larger  number  of  sliares 
than  they  were  issued  for,  and  in 
consequence  a  loss  resulted.  In 
an  action  to  recover  damages, 
lield,  that  the  fact  that  the  services 
of  P.  were  rendered  gratuitously 
did  not  free  him  from  the  obliga- 
tion to  exercise  such  diligence  as 
he  had  promised  to  those  dealing 
with  him,  nor  was  he .  at  liberty 
to  withhold  from  his  agency  the 
exercise  of  the  skill  and  knowl- 
edge he  held  himself  out  to  pos- 
sess, and  so,  if  the  loss  resulted 
from  failure  to  exercise  ordinary 
skill  and  knowledge,  he  was  liable. 
I»h/im  V.  Post.  100 

2.  Plaintiff  proved  the  delivery  to 
P.  of  the  amount  specified,  to  be 
loaned  fend  relumed  on  demand, 
and  that  the  latter  refused  to  re- 
turn the  same  on  proper  demand. 
Hfld,  that  the  burden  was  upon 
defendant  of  proving  affirmatively 
that  P.  did  his  dutj'  fully  and 
faithfully  and  without  negligence 
or  misconduct,  and  so  that  the 
loss  was  without  his  fault.        //. 

3.  It  appeared  that  the  loan  was 
made  to  a  firm  in  good  ro^inte  and 
standing  at  the  tiine:  thai  the  orig- 
inal certificates  were  genuine  and 
lawful,  and  had  been  issued  six 
yciirs  i)reviously  to  a  member  of 
the  firm,  who  iiad  executed  the 
usual  blank  assignments  enabling 
them  to  pass  from  hand  to  hand, 
and  were  attested  by  his  firm. 
The  loan  was  made  6y  P.'s  man- 
aging clerk,  who  had  had  an  ex- 
tensive experience  in  such  trans- 
actions, and  had  handled  man}- 
of  the  certificates  of  fhe  comimny 
whose  stock  was  taken  as  collat- 
eral. Th'j  clerk  took  the  certifi- 
cates without  close  or  careful  scru- 
tiny. The  trial  court  found  that 
P.  was  neghgent  in  making  the 
loan  upon  the  security  of  the  cer- 
tificates, on  the  ground  that  he 
took  them  without  examination, 
without  presenting  them  for  veri- 
fication at  the  office  of  issue  or 
registry  and  without  inquiry  as 
to  the  solvency  of  the  borrowing 
firm.  IMd,  that  the  care  P.  was 
bound  to  exercise  did  not  require 
him  to  make  inquiries  or  present 
the  certificates  for  verification,  but 
as    to  the   omission  to    give  the 
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certificates  a  proper  examination 
the  finding  could  not  be  held  error 
as  matter  of  law.  Id. 

4.  Defendant  offered  to  show  that 
P.  lent  $50,000  of  hia  own  money, 
accepting  as  collateral  similarly 
raised  certificiites;  also  tliat  the 
certificates  in  question  had  been 
given  and  received  on  the  street 
as  collateral  for  loans,  and  de- 
ceived the  skill  of  a  great  num- 
ber of  bankers  and  brokers  who 
took  and  held  them  without  sus- ; 
picion.  This  testimony  was  ob-  i 
Jected  to  and  excluded.  I  It  id,  I 
error,  as  the  proof,  if  made,  would 
have  shown  good  faith  on  defend- 
ant's pmrt  and  would  have  excused 
and  justified  the  failure  to  discover 
the  forgery.  Id. 

5.  Upon  a  claim  presented  to  the 
Board  of  Claims  the  following 
facts  appeared:  M.,  who  was  a 
coimty  treasurer,  had  received  the 
taxes  collected  from  his  county 
for  state  purposes,  which  he  had 
neglected  to  pay  over.  The  state 
comptroller  made  a  demand  for 
payment.  M  was  at  the  time 
cashier  of  the  claimant,  and  as 
such  had  in  his  possession  blank 
drafts  addresscKl  to  the  claimant's 
correspondent  bank  in  New  York, 
and  as  cashier  had  power  to  draw 
drafts  on  that  bank  for  himself  as 
well  as  for  others,  and  upon  the 
same  terms.  M.  filled  up  one  of 
these  blank  drafts  with  the  amount 
due  the  state,  making  it  payable 
to  the  order  of  the  comptroller, 
signed  his  name  thereto  as  cashier, 
and  forwarded  it  to  that  oftlcer  as 
payment  for  such  ttixes.  The 
comptroller  received  and  iudorsetl 
it,  and  ujion  presentation  it  was 
paid  by  the  New  York  bank:  the 
obligation  of  >I.  and  his  county 
was  thereby  discharged  and  the 
procee<ls  ap}>licd  to  the  uses  of  the 
state.  When  M.  drew  and  signed 
s»iid  draft  he  paid  no  montiy  to  the 
<'laim3nt  and  had  none  on  deposit 
with  it  to  his  cre<lit;  he  made  no 
entry  thereof  upon  its  books,  and 
ki'pt  all  knowledge  of  it  concealed 
from  the  other  officers  of  the  bank; 
he  was  then  hopelessly  insolvent, 
and  al)out  a  month  thereafter  ab- 
scond(Ml.  The  comptroller  re- 
ceivwl  the  draft  in  good  faith  and 
without  knowledge   that   it    was 
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issued  by  M.  wrongfully  and  with- 
out authority.  //cW,  that  the 
state  was  not  liable  to  refund  the 
money  so  received;  that  the  act  of 
M.  was  within  the  scope  of  his 
general  powers  and  apparent 
authority,  and  there  was  nothing 
in  the  form  of  the  draft  charging 
the  state  or  its  officers  with  Lotico 
that  he  was  using  the  funds  of  the 
claimjint  to  pay  his  individual 
debt ;  on  the  contrary,  that  the 
comptroller  when  he  received  it 
had  the  right  to  regard  it  as  the 
propcrtj'  of  the  casnier  regularly 
m  his  possession  and  proper  to  be 
used  by  him  in  payment  of  the 
taxes.  GoHhen  Nat.  Bank  v.  State 
of  New  York,  379 


BILL  OF  PARTICULARS. 

1.  Where  an  order  of  General  Term 
affirming  an  order  of  Special  Term 
which  'denied  a  motion  for  a  bill 
of  particulars,  does  not  state  the 
ground  for  the  denial,  it  will  be 
assumed  that  it  was  in  the  exercise 
of  the  discretion  of  that  court,  and 
so,  the  order  may  not  be  reviewed 
here.     Cohn  v.  Baklwin.  563 

2.  The  opinion  of  the  General  Term 
may  not  be  looked  to  to  ascertain 
the  ground.  Id. 


BOARD  OF  CLAIMS. 

The  state  erected  a  new  highway 
bridge  over  the  Eric  canal,  which, 
being  wider  than  the  old  one,  ren- 
dered a  widening  of  the  approa(rhes 
necessary.  The  approach  at  one 
end  was  not  graded  up  to  the 
bridge  f(^r  some  days,  and  thus  a 
hole  was  left  which  was  unsafe 
and  dangerous,  without  proper 
guards.  No  guards  or  lights  were 
furnished,  and  plaintiff,  in  cross- 
ing the  bridge  on  a  very  dark 
night,  stepped  into  the  hole  and 
was  injured.  Upon  a  claim  pre- 
sented to  the  Board  of  Claims  it 
appeared  that  plaintiff  was  not 
aware  of  the  dangerous  condition 
of  the  approach.  lleUL  that  the 
facthj  showed  negligence  on  the 
part  of  the  state  and  justified  a 
finding  that  there  was  no  contribu- 
tory negligence  on  the  part  of  the 
claimant.     ChUholm  v.  State.    246 
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BROKER 

1.  Where  a  broker  who  had  pur- 
chased stock  for  a  customer  on  a 
margin,  sold  it  without  previous 
notice  to  the  cui.tomer,  and  there- 
after presented  an  account  to  tiic 
latter  showing  the  sale  and  a  re- 
sultant loss,  and  the  Itittcr,  without 
objection  as  to  the  manner  of  sale, 
promised  to  pay  the  balance  shown 
by  the  account  to  be  due,  held, 
that  he  thereby  waived  the  right 
to  notice,  and  recognized  and  rati- 
fied the  sale  made.  Gilleit  v. 
Whiting.  71 

2.  A  real  estate  broker,  in  order  to 
recover  compensiition  for  service 
as  such,  must  prove  that  he  found 
a  purchaser  and  produced  him  to 
his  principal,  who  was  ready  and 
willing  to  purchase  the  real  estate 
of  thelatter  upon  his  terms.  The 
principal  is  entitled  to  know  the 
name  of  the  proposed  purchaser, 
and  so  long  as  there  is  an  uncer- 
tainty in  this  regard  the  broker  is 
not  entitlwl  to  compensation. 
Gerdiny  v-.  Jlmtkin.  514 

8.  In  an  action  by  such  a  broker  to 
recover  commissions,  the  evidence 
presented  on  behalf  of  plaintiff 
was  to  the  effect  that  he  went  to 
defendants  with  L.,  who  was  en- 
gaged in  forming  a  syndicate  to 
purchase  the  land  ;  that  L.  offered, 
on  behalf  of  the  syndicate,  to  pur- 
chase at  defendants'  price,  giving 
names  of  those  he  claimed  to  be  the 
proposed  purchasers,  a  portion  of 
whom  had  consented  to  join  the 
syndicate,  but  before  the  syndicate 
was  fully  formed,  or  the  propor- 
tion to  be  pr.id  by  each  fixed,  de- 
fendants sold  the  fand  to  other  par- 
ties. JI(U,  that  plaintiff  failed  to 
show  performance  of  his  contract; 
and  that  a  refusal  to  nonsuit  was 
error.  Id. 

Ste  Stock  Brokers. 


BROOKLYN  (CITY  OF). 

1.  The  provision  of  the  act  *'  to  pro- 
vide means  for  the  support  of 
the  Inebriates'  Home  for  Kin.ffs 
county"  (g  1.  chap.  G87,  Lnv»\s  (f 
1872)/ as  amended  in  1877   (^  4, 


chap.  169,  Laws  of  1877),  which 
directs  the  comptroller  of  the  city 
of  Brooklyn  to  pay  to  the  treas- 
urer of  said  home  flfteen  per  cent 
of  the  excise  moneys,  was  not  re- 
pealed bv  the  city  charter  of  1888 
(Chap.  583,  Laws  of  1888).  IVhiU 
V.  InebrMtes'  Home.  123 

2.  Said  act  is  not  a  "local  and 
special "  act  relating  to  the  cori)o- 
nitiou  of  the  city,  within  the 
meaning  of  the  repealing  clause 
in  said  charter,    (g  35,  tit,  22.)   Id. 

3.  The  facts  that  said  provision  of 
the  act  of  1872  as  amended  in  lb75 
"so  as  to  read  as  follows,"  and 
that  in  the  amendatory  act  of 
1877  the  original  provision  wjis 
amended  without  reference  to  the 
amendment  of  1875.  do  not  render 
the  last  amendment  nugatory;  the 
original  provision  was  not  so 
merged  and  lost  in  the  first  amend- 
ment as  to  prevent  a  further 
amendment  thereof  by  reference 
simply  to  the  original.  Id. 

4.  Said  amendatory  act  of  1877  is  not 
violative  of  the  provision  of  the 
State  Constitution  (i^  11,  art.  8) 
forbidding  the  giving  by  a  citv  of 
its  money  or  property  in  aid  of 
persons  or  corporations,  save  as 
excepted;  it  comes  within  the  ex- 
ception allowing  such  gifts  by  a 
city  "in  aid  or  support  of  its  poor 
as  may  be  authorized  by  law. "  Id. 

5.  In  1835  the  commissioners  ap- 
pointed under  the  act  of  that  year 
to  lay  out  streets,  etc.,  in  the\?ity 
of  Brooklyn  (Chap.  132,  Laws  of 
1835)  made  and  filed  a  map  show- 
ing a  street  p^issing  over  lands 
own(Ki  by  H.  The  street  was  never 
actually'opened  or  regulated.  In 
1851  it.  conveyed  the  adjoining 
lands  by  deed  which  contained  a 
reservation  of  his  title  and  interest 
in  the  land  forming  the  street.  In 
1864  the  department  of  assessment 
of  the  city  made  and  filed  a  map 
including  "said  lands  in  which  the 
street  appeared  substantially  as  in 
the  map  of  1885,  and  since  then 
no  assessment  has  been  made  or 
tax  levied  upon  t!ie  land  of  H.  in- 
cluded in  sjiid  street.  In  1879  the 
executors  of  II.  filed  a  map  of  his 
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lands,  laid  out  in  streets,  blocks 
and  lots,  corresponding  with  the 
commissioners'  map,  with  a  notice, 
however,  indorsed  thereon  to  the 
effect  that  it  was  not  intended  to 
dedicate  any  of  the  lands  lying 
witliin  the  lines  of  the  streets  to 
public  use ;  afterwards  said  ex- 
ecutors conveyed  lots,  bounding 
them  upon  said  streets,  and  in- 
cluding the  laud  within  the  street 
lines  in  front  of  the  lots  conveyed. 
In  proceedings  instituted  by*  the 
municipal  authorities  to  acquire 
title  for  street  purposes  to  the 
lands  within  the  lines  of  said  street 
as  so  laid  out,  Jield,  that  H.  and 
bis  executors,  as  between  them- 
selves and  their  grantees,  devoted 
the  lands  to  use  as  a  street,  and 
the  latter  acquired  an  easement 
theiein  for  that  purpose;  that  the 
executors  were  only  entitled  to  an 
award  for  the  value  of  the  public 
easement,  deducting  therefrom  the 
value  of  the  private  easement,  and 
as  the  added  burden  was  merely 
technical  and  nominal,  they  were 
only  entitled  to  nominal  damages. 
In  re  Adams.  297 

6.  Defendants,  under  and  pursuant 
to  a  contract  with  the  citT  of 
Brooklyn,  laid  a  conduit  on  lands 
belonging  to  the  city.  The  con- 
duit line  crossed  a  stream  which 
supplied  a  pond  on  plaintiff's 
premises  that  furnished  "water 
power  for  his  mill.  In  building 
the  conduit  across  the  stream  the 
water  was  temporarily  diverted. 
After  the  work  was  completed 
and  the  bed  of  the  stream  restored 
to  its  original  state,  the  water 
passed  by  underground  drainage 
through  the  earth  into  the  channel 
or  trench  dug  for  the  conduit, 
and  so  plaintiff's  pond  was  sub- 
stantially drained  and  his  water 
power  destroyed.  In  an  action  to 
recover  damages,  A^W,  that  de- 
fendants were  liable  for  damages 
sustained  by  plaintiff  caused  by 
the  interruption  of  the  flow  of  the 
stream  during  the  time  they  were 
engaged  in  constructing  the  con- 
duit across  it;  but  were  not  liable 
for  the  8ul)sequent  injury  caused 
b^  the  conduit ;  that  for  this  the 
city,  the  owner  of  the  land,  that 
directed  the  construction  of  the 
conduit,  was  alone  liable.  Corert 
V.  Cranfanl  621 


•BUILDING  CONTRACT. 

1.  Where  a  building  contract  con- 
tains a  condition  requiring  an 
arclutect's  certificate  of  comple- 
tion of  the  contract,  before  pay- 
ment of  the  last  installment,  it  is 
essential,  in  an  action  upon  the 
contract  to  recover  that  install- 
ment, to  allege  in  the  complaint 
performance  of  that  condition,  or 
set  forth  facts  excusing  plaintiff 
from  procuring  the  certificate. 
Weeks  v.  (/Bnen.  199 

2.  In  order  to  avail  himself  of  the 
objection  the  defendant  is  not  re- 
quired to  present  it  by  demurrer 
or  answer;  he  may  raise  it  on  the 
trial.    (Code  Civ.  Pro.  §  499.)  Id, 

3.  By  a  building  contract  it  was 
provided  in  the  specifications  as 
to  plastering  that  "King's  Wind- 
sor cement "  should  be  used  and 
that  the  work  should  be  done 
under  the  direction  of  a  superin- 
tendent of  King  &  Co.  In  another 
specification  it  was  directed  that 
the  cement  should  be  mixed  "  with 
equal  parts  good,  sharp  and  dry 
sand."  It  was  also  provided  that 
in  case  any  dispute  should  arise 
respecting 'the  true  construction 
of  the  specifications,  the  same 
should  be  decided  hj  B.,  the 
architect,  *'  whose  decision  shall 
be  final  and  conclusive,"  Plain- 
tiff took  a  sub-contract  to  do  the 
plaster  work.  In  an  action  to 
foreclose  a  mechanic's  lien,  it 
appeared  that  the  mixture  used 
was  two  parts  sand  to  one  of 
cement.  Evidence  was  given  by 
plaintiff  to  the  effect  that  the  van- 
ation  from  the  specifications  was 
by  the  direction  of  said  superin- 
tendert.  A  letter  written  by  the 
architect  to  plaintiff  was  *  also 
given  in  evidence,  in  which  the 
writer,  after  stating  that  plaintiff 
was  not  doing  the  work  accord- 
ing to  contract,  or  following  the 
instructions  of  the  superintend- 
ent, required  him  to  follow  those 
instructions  "  to  the  letter."  JIM, 
that  the  superintendent  had  no 
authority  under  the  contract  to 
change  the  proportions  of  the 
mixture  as  fixed  by  the  s])eci- 
fications,  nor  did  the  letter  give 
any  such  authority;  and  so,  a  find- 
ing that  plaintiff  failed  to  perform 
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his   contract   was  proper.    •FVte- 
gerald  v.  Moran,  419 


BURDEN  OF  PROOF. 

When  burden  upon  a  gratu- 
itous tnandaiory  to  show  that  a  loss 
watt  without  fault  on  his  part. 

See  IsJiam  v.  Post.  100 


CASES     REVERSED.     DISTIN- 
GUISHED, ETC. 

Bird  V.  Piekford  (71  Hun,  142),  re- 
versed.    Bird  V.  Piekford.         18 

Smith  V.  Van  Ostrand  (64  N.  Y.  278), 
distinguished.  Matter  of  Me- 
Dougall.  27 

Flanagan  v.  Flanagan  (8  Abb.  [N. 
C]  413),  distinguished.  Matter  of 
McDougall.  27 

In  re  Woods  (35  Hun.  60),  distin- 
guished.     Matter    of  McDougall. 

27 

Thonias  v.  Walford  (1  N.  Y.  Supp. 
610),  distinguished.  Matter  of 
McDougall  27 

Champion  v.  Williams  (36  N.  Y.  S. 
R.  706),  distinguished.  Matter  of 
McDougall.  27 

In  re  Grant  (16  N.  Y.  Supp.  716), 
distinguished.  Matter  of  Mc- 
Dougall. 27 

Ishamv.  Post {71  Hun,  184),  reversed. 
Isham  V.  Post.  100 

Peoples.  Tri777W'r<fini7(136N.  Y.  368), 
distinguished.  White  v.  Inebriates' 
Home.  127 

Kain  v.  Larkin  (66  Hun,  209),  re- 
versed.    Kain  v.  Larkin.         144 

//i  r*'  AV/Zww  (50  N.  Y.  298).  distin- 
guished.     Matter   of  Burtholirk. 

173 

Moore  V.  Hanover  Fire  Ins.  Co.  (71 
Hun,  199),  reversed.  .  Moore  v. 
Hanover  Fire  Ins.  Co.  219 


Clark  V.  Dawnpart  (95  N.  T.  478), 
distinguished.  King  v.  Ibwm- 
M^nc;.  363 

ComMoek  v.  ^t>r  (73  N.  Y.  269),  dis- 
tinguished. Goshen  Nat.  Bank  v. 
State  of  New  York.  386 

Clajlin  V.  jP.  cfe  C.  Bank  (25  N.  Y. 
293),  distinguished.  Goshen  Nat. 
Bank  v.  State  of  Neic  York.       888 

Mifior  V.  Beveridge  (67  Hun,  1),  re- 
versed.    Mitior  v.  Beveridge.     899 

fr^iY/f'^/?  V.  Whiting  (120  N.  Y.  402), 
distinguished  and  limited.  Minor 
V.  BereHdge.  403 

i?i7<fy  V.  i?t^^  (64  Hun,  496),  re- 
versed.    i?e%  V.  Riley,  409 

/</^'^i  V.  Roseiistein  (65  Hun,  590), 
reversed.      laMgi    v.    Rosenstein. 

414 

7?«jw<?/;  v.  JWcCa/^  (68  Hun,  44),  re- 
versed.    Russell  V.  McCall.       437 

T'lwi^  V.  Boteery  Sav.  Bank  (113  N. 

Y.  450),  distinguished.     Russell  v. 

i?Ca//.  449 

lerry  v.  Jfwwi/fr  (121  N.  Y.  161), 
distinguished.     Russell  v.  McCall. 

449 

//?/w<'  V.  Randall  (65  Hun,  437),  re- 
versed.    Hume  V.  Randall,       499 

0/«i/i<7  V.  CM«t7J^  (86  N.  Y.  522), 
distinguished.     Hume  v.  Randall. 

505 

Cr<x>A;^  v.  CV?Mw/y  of  Kings  (97  N.  Y. 
421),  distinguished.  Hume  v. 
Randall.  505 

(?^n<'.f  V.  //Mn<  (113  K  Y.  158),  dis- 
tinguished.    Hume    V.     Randall. 

505 

Purchase  v.  Matteson  (25  K.  Y.  211), 
distinguished.  O/r^w  v.  Wheeler 
<t-  T17;«>w  .Van.  a>.  513 


Thompson  v.  .9.  3:  X/i^  7i7«/iMll3  Hewitt  y.  Newbnrger  (66  Hun.  230), 
N.  Y.  327),  distinguished.  Smith  reversed.  Hetritt  v.  Newburger. 
•V.  ^r/?/.  328  539 
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CAUSE  OF  ACTION. 

One  "Who  does  an  act,  lawful  in 
itself,  upon  the  land  of  another, 
under  the  authority  of  the  owner, 
is  not  liable  in  damages  to  the 
proprietor  of  adjoining  lands  for 
consequential  injuries  remotely 
resulting  from  the  act,  not 
naturally  to  be  anticipated  and 
flowing  from  occult  ctiuses  which 
could  only  be  conjeetureti  by 
men  of  science,  or  disclosed  by 
actual  experience.  Cocert  v. 
Cranford.  621 

Set  Civil  Damage  Act. 
Cloud  on  Title. 

CONl^RACT. 

c025  version. 
Ejectment. 
Equity. 
Injunction. 


CERTIORARI. 

Under  the  provisions  of  the  Cor- 
poration Tax  Art  (Chap.  542,  Laws 
of  1880),  added  bv  the  amendment 
of  1889  (Chap.  463,  Laws  of  1889), 
giving  to  the  state  comptroller 
power  to  revise  and  adjust  any 
account  theretofore  settled  against 
a  corporation  for  taxes  arising 
under  the  act,  and  authorizing  a 
review  by  certiorari  of  the  action 
of  the  comptroller,  relief  may  be 
given  as  provided  where  a  lax  has 
been  imposed  upon  and  paid  by  a 
corporation  which  was  exempt 
from  any  taxation  under  the  act, 
People  ex  rel.  v.  Wemple.  471 


provision  and  the  one  upon  the 
same  subject  in  the  act  of  1892, 
"to  revise  and  consolidate  the 
laws  in  relation  to  the  sale  of  in- 
toxicating liquors"  (§  40,  chap. 
401,  Laws  of  1892),  are  to  be  read 
as  simply  amendatory  of  the  act 
of  1878,  not  as  repealing  it  by  im- 
plication. Id. 

3.  A  cause  of  action,  therefore, 
which  accrued  prior  to  said  amend- 
ments was  not  affected  thereby. 

4.  In  an  action  under  said  act  of  1878 
these  facts  appeared:  Q.,  the 
father  of  plaintiff,  who  was  a 
skilled  workman  aud  the  sole  sup- 
port of  his  wife  and  family,  and 
who  lived  in  the  village  of  P.,  on 
the  afternoon  of  June  17, 1891,  be- 
ing in  the  village  of  O.,  visited  its 
saloons,  and  among  them  one 
owned  by  defendant  and  rented 
by  him  to  one  whom  he  knew  was 
selling  intoxicating  liquors  therein 
on  that  day.  Q.  drank  heavily, 
and  in  the  evening  boarded  a  tram 
to  return  home ;  he  was  at  that 
time  much  intoxicated ;  he  loft 
the  train  at  a  station  before  it 
reached  P.,  and  in  attempting  to 
walk  on  the  railroad  track  to  the 
latter  place  was  killed;  his  mu4- 
lated  body  was  found  the  next 
morning  on  the  track,  midway 
between  that  sUition  and  his  home. 
Heldy  that  the  evidence  was  suffi- 
cient to  submit  to  the  jury  as  to 
all  the  essential  facts  required  to 
be  established  to  sustain  the  ac- 
tion ;  and  so  that  a  refusal  to  non- 
suit was  not  error.  Id, 


CIVIL  DAMAGE  ACT. 

1.  The  Civil  Damage  Act  of  1873 
(Chap.  646,  Laws  of  1873)  is  not  | 
a  penal  statute,  but  simply  creates 
a  cause  of  action  unknown  to  the  j 
common  law.     Quinlan  v.  Welrh. 

158! 

2.  Said  act  was  not  repealed  by  the 
provision  of  the  act  of  1892,  "in  I 
relation  to  excise  "  (g  2,  chap.  403,  I 
Laws  of  1892),  providing  for  the 
recovery  of    damages  caused  by  • 
the  sale  of  intoxicating  liquors  in  I 
case  previous  notice  has  been  given 
forbidding    the   sale.    The    said , 


.  The  testimony  showed  that  plain- 
tiff was  bom  on  June  eighteenth, 
at  what  hour  it  did  not  appear, 
nor  did  it  appear  whether  Q.  was 
killed  on  the  morning  of  that  day 
or  on  the  previous  evening.  De- 
fendant on  appeal  for  the  first  time 
claimed  that  plaintiff  was  bom 
after  her  father's  death,  and  so, 
could  not  maintain  the  action. 
Held,  untenable;  that,  conceding 
the  point  was  presented  by  the 
proofs,  as  to  which  qucere,  it  sliould 
liave  been  raised  on  trial,  and  the 
attention  of  the  trial  court  not 
having  been  called  to  it,  it  could 
not  be  considered  on  appeal.     Id, 
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CLOUD  ON  TITLE. 

1.  Equity  may  interfere  to  prevent 
a  threatened  cloud  on  title  where 
there  appears  to  be  a  determination 
to  create  such  a  cloud,  and  the 
danger  is  not  merely  speculative 
or  potential.     King  v.  TownsJiend. 

858 

2.  In  an  action  to  compel  the  cancel- 
lation of  a  lease,  executed  and  de- 
livered by  the  comptroller  of  the 
city  of  New  York,  upon  a  sale  of 
land  for  unpaid  taxes,  it  was  con- 
ceded that  the  lease  was  void  be- 
cause the  sale  included  an  illegal 
charge  for  interest;  but  it  was 
claimed  by  defendant,  the  lessee, 
that  the  lease  constituted  no  cloud 
on  plaintiffs  title,  as  it  was  inef- 
fective to  ffive  a  right  of  possession 
or  establisli  a  title,  because  no  no- 
tice to  redeem  had  been  given  the 
occupant  or  owner,  and  a  comp- 
troller's certificate  obtained,  as  re- 
quired by  the  statute  (§§  13-16, 
chap.  881,  Laws  of  1871),  before 
the  lease  could  be  recorded.  Held, 
that  while,  until  the  certificate  was 
given,  no  title  passed  by  the  lease, 
and  so,  it  might  not  constitute  an 
actual  cloud,  yet  it  was  a  decisive 
step  towards  it,  and  a  threat  and 
menace  to  create  one  in  the  future, 
and  as  the  invalidity  of  the  lease 
did  not  appear  upon  its  face,  the 
court  had  iurisdiclion  to  grant  the 
relief  sought.  Id. 

8.  Also  held,  that  the  fact  the  lessee 
had  for  many  years  omitted  to  give 
the  notice  was  no  answer,  but,  on 
the  contrary,  it  only  intensified  the 
injury  and  danger.'  Id, 

4.  In  the  plaintiff's  chain  of  title  was 
a  deed  to  three  persons,  who  were 
described  as  trustees  of  a  land  as- 
sociation. It  did  not  appear  that 
the  association  was  incorporated, 
or  capable  as  such  of  taking  a  legal 
title.  Held,  it  was  to  be  assumed 
that  the  association  was  a  partner- 
ship of  individuals,  of  which  the 
grantee^  were  members,  holding 
the  legal  title  for  the  benefit  of 
themselves  and  others,  and  so  they  I 
were  not  mere  trustees,  holding 
simply  a  nominal  title,  and  the  ' 
provisions  of  the  Revised  Statutes 
(1  R.  8.  738.  §§  49-58),  taking  away 
such  a  title  and  vesting  it  in  the , 


beneficiary,  did  not  apply;  and, 
therefore,  whether  the  deea  was  to 
be  regarded  as  one  to  the  grantees 
named  individually,  or  as  a  con- 
veyance for  their  benefit  and  that 
of  others,  they*  had  authority  to 
sell  and  convey  a  good  title.      Id. 

5.  Atthe  time  of  the  conveyance  to 
plaintiff  defendant  T. ,  the  lessee, 
was  in  possession.  He  showed  no 
title  upon  which  his  possession 
rested,  except  the  lease.  Hdd,  that 
his  possession  thereunder  was  not 
adverse  to  plaintiff's  title,  and  so 
did  not  affect  the  validity  of  his 
deed.  •  Id. 

6.  In  a  prior  action  of  ejectment 
brought  by  one  then  holding  the 
record  title  against  T.,  whfle  he 
was  in  possession,  a  judgment  was 
rendered  in  his  favor.  In  that  ac- 
tion the  plaintiff  proved  no  pos- 
session, either  in  himself  or  any  of 
his  grantees,  and  the  defendant 
neither  pleaded  nor  proved  a  title, 
but  relied  on  his  possession.  Held, 
that  the  judgment  was  not  con- 
clusive against  the  title  now  held 
by  plaintiff,  as  it  did  not  establish 
a  title  in  any  one,  and  did  not  de- 
strov  or  affect  a  title  subsequently 
macfe  perfect  by  possession.      Id. 

7.  As  under  the  provisions  of  the 
act  of  1878,  in  relation  to  the  col- 
lection of  taxes  in  the  county  of 
Suffolk  (Chap.  C20,  Laws  of  1878). 
the  county  treasurer's  deed  on  sale 
of  land  for  unpaid  taxes  is  made 
conclusive  evidence  that  the  sale 
was  regular,  and  presumptive  evi- 
dence of  the  regularity  of  all  prior 
proceedings,  where  such  proceed- 
ings arc,  in  fact,  void,  an  action  to 
cancel  the  deed,  as  a  cloud  on  title, 
is  maintainable.  ISander»  v.  Downs, 


CODES. 

See  Code  op  Civil  Pbocedube. 
Code  op  Criminal  Proceditbe. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDLTffi. 

§    190.     I)e  lAiiicey  v.  Piepgroi,    88 

I    403  |-^*^^y^-^*^^-  ^ 

%    499.     Weeks  v.  aSHen.  199 
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CODE  OF  CRIMINAL  PRO- 
CEDURE, 

I     84.    Hemtt  v.  Newbiirger,     538 


COLLISION. 

Where  defendant  was  convicted  in  a 
state  court  of  the  crime  of  man- 
slaughter in  the  second  degree 
upon  evidence  showinaj  that,  while 
acting  as  a  duly  licensed  pilot  in 
charge  of  a  steam  tug  on  the  Hud- 
son river,  through  his  "willful 
misconduct,  negligence  and  inat- 
tention to  his  duties,"  the  tug  col- 
lided with  a  yacht,  causing  the 
death  of  a  person  on  board  the 
yacht,  heldy  that  the  state  court  had 
jurisdiction  to  punish  defendant 
for  the  crime.     People  v.   Welch. 

266 

COMMON  SCHOOLS. 

1.  A  school  commissioner  is  a  con- 
stitutional officer  **  elected  by  the 
People,"  and  so,  under  the  State 
Constitution  prescribing  the  quaU- 
flcation  of  voters  (Art.  2,  §  1),  mav 
only  be  voted  for  by  "male  citi- 
zens."   In  re  Oage.  '  112 

2.  Accordingly  Jieldy  that  the  act  of 
1892  (Chap.  214,  I^ws  of  1892), 
conferring  upon  women  the  right 
to  vote  for  school  commissioners, 
is  unconstitutional.  Id, 


COMPTROLLER. 

1.  Upon  a  claim  presented  to  the 
Board  of  Claims   the    following 


facts  appeared :  ^L,  who  was  a 
county  treasurer,  liad  received  the 
taxes  *  collected  from  his  county 
for  state  purposes,  which  he  had 
neglected  to  pay  over.  The  state 
comptroller  made  a  demj»nd  for 
payment.  M.  was  at  the  time 
cashier  of  the  claimant,  and  as 
such  had  in  his  possession  blank 
drafts  addressed  to  the  claimant's 
coiTespondent  bank  in  New  York, 
and  as  cashier  had  power  to  draw 
drafts  on  that  bank  for  himself  as 
well  as  for  others,  and  upon  the 
same  terms.  M.  filled  up  one  of 
these  blank  drafts  with  the 
amount  due  the  state,  making  it 
payable  to  the  order  of  the  comp- 
troller, signed  his  name  thereto  as 
ca.shier,  and  forwarded  it  to  that 
officer  as  payment  for  such  taxes. 
The  comptroller  received  and  in- 
dorsed it ;  and  upon  presentation 
it  was  paid  by  the  New  York 
bank ;  the  obligation  of  M.  and 
his  county  was  thereby  discharged 
and  the  proceeds  applied  to  the 
uses  of  the  state,  ^'hen  M.  drew 
and  signed  said  draft  he  paid  no 
money  to  the  claimant  and  had 
none  on  deposit  with  it  to  his 
credit ;  he  made  no  entrj'  thereof 
upon  its  books,  and  kept  all 
knowledge  of  it  concealed  from 
the  other  officers  of  the  bnnk  :  he 
was  then  hopelessly  insolvent, 
and  about  a  montli  thereafter 
absconded.  The  comptroller  re- 
ceived the  draft  in  good  faith  and 
without  knowledge  that  it  was 
issued  by  M.  wrongfully  and 
without  authority,  IlcUi,  that 
the  state  was  not  liable  to  refund 
the  money  so  received ;  that  the 
act  of  M.  was  within  the  scope  of 
his  general  powers  and  apparent 
authorit}',  and  there  was  nothing 
in  the  form  of  the  draft  charging 
the  state  or  its  officers  with  notice 
that  he  was  using  the  funds  of 
the  claimant  to  pay  his  individual 
debt ;  on  the  contrary,  that  the 
comptroller  when  he  received  it 
had  the  right  to  regard  it  as  the 
property  of  the  cashier  regularly 
in  his  possession  and  proper  to  be 
used  by  him  in  payment  of  the 
taxes.    Go»hen  Nat.  Bank  v.  State. 

379 

.  Under  the  provisions  of  the  Cor- 
poration Tax  Act  (Chap.  542, 
Laws    of    1880),    added    by    the 


624 


DfDEX. 


amendment  of  1880  (Chap.  463, 
liHws  of  1889),  giving  to  the  state 
comptroller  power  to  revise  and 
adjust  any  account  theretofore 
settled  against  a  corporation  for  | 
taxes  arising  under  the  act,  and 
authorizing  a  review  by  certiorari 
of  the  action  of  the  comptroller, 
relief  may  be  given  as  provided 
where  a  tax  has  been  imposed 
upon  and  paid  by  a  corporation 
which  was  exempt  from  any  taxa- 
tion under  the  act.  People  ex  rd. 
V.  Weniple.  471 


CONDITIONS. 

Where  a  grantor  of  land  seeks  to 
re-enter  because  of  a  breach  of  a 
condition  subsequent,  he  must 
show  that  the  true  spirit  and  pur- 
pose of  the  condition  have  been 
willfully  disregarded  by  the 
grantee ;  it  is  not  sufficient  to 
prove  a  technical  breach,  through 
tlie  action  of  strangers,  without 
the  grantee's  permission.  Bose  v. 
HawUy.  366 


CONFLICT  OF  LAWS. 

.  In  determining  as  to  the  validity 
of  a  foreign  will,  disposing  of  per- 
sonalty, it  is  immaterial  whether 
the  testator  was  a  citizen  of  the 
countr}'  where  the  will  was  exe-  | 
cuted  or  of  this  sttit'j ;  if  the  2. 
former  was  his  domicile  at  the 
time  of  his  death  its  laws  will  con- 
trol.    Bamiaert  v.  Otiborn,        564 


2-  The  courts  of  this  state  may  not 
annul  a  disposition  of  personal 
property  in  a  foreign  will,  valid 
i)y  the  law  of  the  testator's  domi- 
cile, and  distribute  the  property  to 
claimants  here,  contrary  to  the 
terms  of  such  disposition.  Id. 

8.  It  seem*,  when  our  courts  cannot 
give  effect  to  such  a  testamentary 
disposition  without  violating  our 
laws  or  public  policy,  the  prop- 
erty should  be  remitted  to  the 
jurisdiction  of  the  domicile.      Id. 


CONGRESS. 

1.  As    to  crimes    committed   upon  i 
navigable  waters  within  the  state,  I 


if  they  are  such  as  existed  at  com- 
mon law,  and  are  defined  in  the 
statutes  of  the  state,  while  con- 
gress may  exclude  the  jurisdiction 
of  the  state  courts,  in  the  absence 
of  any  such  exclusion,  that  juris- 
diction may  be  exercised,  although 
congress  has  vested  jurisdiction 
over  them  in  the  federal  courts. 
People  V.  Welch.  266 

.  To  exclude  the  jurisdiction  of  the 
state  courts  over  such  crimes,  the 
intention  of  congress  so  to  do  must 
be  distinctly  manifested,  and  the 
legislation  relied  upon  for  that 
purpose  must  be  clear  and  unam- 
biguous. No  presumption  that 
stiitc  authority  is  excluded  arises 
from  the  mere  fact  that  congress 
has  legislated ;  there  must  be  ex- 
press words  of  exclusion,  Or  a 
manifest  repugnancy  in  the  ex- 
ercise of  state  authority  over  the 
subject.  Id. 


CONSTITUTION. 

The  courts  of  the  state  have  civil 
and  criminal  jurisdiction  over  the 
navi^blc  waters  within  its  limits, 
and,  m  the  absence  of  any  prohibi- 
tion in  the  Federal  Constitution 
or  laws,  persons  and  propt-rty 
thereon  are  subject  to  such  juris- 
diction.   People  y.  WeMi.  266 

The  powers  granted  by  the  Fed- 
eral Constitution  are  not  exclusive 
unless  they  are  made  so  in  terms, 
or  prohibited  to  the  states,  or  are 
incompatible  with  the  exercise  of 
a  concurrent  jurisdiction.  Id. 

.  As  to  crimes  committed  upon 
navip^able  waters  within  the  state, 
if  they  are  such  as  existed  at  com- 
mon law,  and  are  defined  in  the 
statutes  of  the  state,  while  con- 
gress may  exclude  the  jurisdiction 
of  the  state  courts,  in  the  absence 
of  any  such  exclusion,  that  juris- 
diction may  be  exercised,  although 
congress  has  vested  jurisdiction 
over  them  in  the  federal  courts. 

Id. 

CONSTITUTIONAL  LAW. 

.  A  school  commissioner  is  a  con- 
stitutional officer  ••  elected  by  the 
People,"  and  so,  under  the  State 
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Constitution  prescribing  the  quali- 
fication of  voters  (Art.  2.  §  1),  may 
only  be  voted  for  by  "male 
citizens."    In  re  Oage.  112 

2.  Accordingly  held,  that  the  act  of 
1892  (Chap.  214.  Laws  of  1892), 
conferring  upon  women  the  right 
to  vote  for  school  commissioners, 
is  unconstitutional.  Id. 

8.  The  provision  of  the  act  "  to  pro- 
vide means  for  the  support  of  the 
Inebriates'  Home  for  Kings 
county"  (§  1,  chap.  687,  I^aws  of 
1872).  as  amended  in  1877  {%  4, 
chap.  169,  Laws  of  1877),  which 
directs  the  comptroller  of  the 
city  of  Brooklyn  to  pay  to  the 
treasurer  of  said  home  fifteen 
per  cent  of  the  excise  moneys,  is 
not  violative  of  tlie  provision  of 
the  State  Constitution  (S  11,  art. 
8)  forbidding  the  giving  by  a  city 
of  its  money  or  property  in  aid  o*^f 
persons  or  corporp.tions,  sjwe  as 
excepted ;  it  comes  within  the 
exception  allowing  such  gifts  by 
a  city  "in  aid  or  support  of  its 
poor  as  may  be  authorized  by 
mw."     White  v.  Inebriated  Ilonie. 

123 

4.  The  provision  of  the  Penal  Code 
(§  292)  declaring  a  person  guilty 
ol  a  misdemeanor  who  exhibits  a 
female  child  under  sixteen  years 
of  age,  or  who,  having  the  care  of 
such  a  child  as  parent,  etc.,  con- 
sents to  her  employment  or  exhibi- 
tion as  "a  dancer  *  *  *  or  in 
a  theatrical  exhibition,  or  in  any 
*  *  ♦  exhibition  dangerous  or 
injurious  to  the  life,  limb,  health 
,or  morals  of  the  child,"  is  not 
violative  of  any  right  secured  by 
the  Constitution,  but  is  within  the 
police  power  of  the  legislature;  it 
is  for  that  body  to  determine  as  to 
whether  any  or  all  such  exhibitions 
are  prejudicial  to  the  interests  of 
the  child  and  contrary  to  the 
policv  of  the  state  to  permit. 
Feopie  V.  Eicer.  129 

6.  Under  the  provisions  of  the  act 
for  the  preservation  of  fish  and 
game  (§§  238,  240,  chap.  488.  Laws 
of  1892).  as  amended  in  1893  (Chap. 
573,  Laws  of  1893),  fines  as  well 
as  penalties  for  violations  of  the 
act  are  required  to  be  paid  over  to 

'    the    board  of    commissioners   of 
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fisheries,  not  to  the  county  treas^ 
urer.  The  amendment  has  a  retro- 
active effect,  and  as  such  is  con- 
stitutional. The  moneys  collected 
are  in  no  sense  the  private  prop- 
erty of  the  county,  and  hence  it  is 
not  deprived  of  private  property 
by  the  amendment.  People  ex  rel, 
V.  Crennan,  23^ 

6.  A  statute  which  in  terms  author- 
izes courts  of  criminal  jurisdiction 
to  suspend  sentence  in  certain 
cases,  after  conviction,  is  not  vio- 
lative of  the  provision  of  the  State 
Constitution  (§  5,  art.  4)  giving  to 
the  governor  the  power  to  grant 
reprieves  and  pardons.  People  ex 
rcl.  V.  Court  of  Semans.  288 

7.  The  distinction  between  the  two 
powers  pointed  out.  Id, 

8.  It  seems,  however,  the  legislature 
cannot  authorize  such  courts  to 
so  limit  the  exercise  of  their  dis- 
cretion to  inflict  punishment 
when  deemed  proper,  in  a  case 
where   sentence    has    been    sus- 

S ended,  as  to  make  such  exercise 
ependent  upon  compliance  on 
the  part  of  the  person  convicted 
with  some  condition  that  will  re- 
quire the  court  to  try  a  question 
of  fact  before  it  can  impose  the 
punishment.  Id. 

9.  The  provision  of  the  Penal  Code 
(§  12)  as  amended  in  1893  (Chap. 
879,  Laws  of  1893).  which  declares 
that  a  criminal  court,  in  certain 
cases,  "may,  in  its  discretion, 
suspend  sentence  during  the  gWKl 
behavior  of  the  person  convicted,'* 
does  not  express  such  a  condition, 
and  does  not  preclude  the  court 
from  passing  the  proper  sentence 
whenever  it  appears  to  it  to  be 
proper.  Id, 

CONTRAiDT. 

1.  An  executory  promise  to  pay  a 
sum  of  money,  made  without 
consideration,  and  intended  to- 
operate  as  a  gift  after  the  death 
of  the  promisor,  is  invalid  and 
cannot  be  enforced,  ffoliues  v. 
Bojyer,  64 

!  2.  Where  a  building  contract  con- 
tains a  condition  requiring  aa 
architect's  certificate  of  comple- 
tion of  the  contract,  before  pay- 
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ment  of  the  last  installment,  it  is 
essential,  in  an  action  upon  the 
contract  to  recover  that  install- 
ment, to  allege  in  the  complaint 
performance  of  that  condition,  or 
set  forth  facts  excusing  plaintiff 
from  procuring  the  certificate. 
Weeks  v.  aBnen,  199 

8.  In  order  to  avail  himself  of  the 
objection  the  defendant  is  not  re- 
quired to  present  it  by  demurrer 
or  answer;  he  mav  raise  it  on  the 
trial.    (Code  Civ.  Pro.  §  499.)  Id. 

4.  In  an  action  upon  such  a  contract 
a  copy  thereof  was  annexed  to  the 
complaint,  which  alleged  perform- 
ance, stated  the  amount  unpaid 
and  demanded  judgment  therefor. 
The  answer  denied  the  complaint 
and  set  out  as  a  counterclaim  that 
plaintiff  abandoned  the  contract 
before  completion  and  that  defend- 
ant, after  due  notice  under  a  pro- 
vision of.  the  contract,  authorizing 
him  in  such  case  so  to  do,  com- 
pleted the  building  in  accordance 
with  the  stipulations,  at  a  cost 
specified,  and  also  had  sustained 
damages  by  reason  of  the  delay. 
On  the  trial  plaintiff  testified,  in 
detail,  as  to  what  he  had  done  un- 
der the  contract,  and  proof  was 
given  of  demand  upon  the  archi- 
tect for  a  certificate,  which  was  re- 
fused. Defendant  claimed  a  fail- 
ure to  perform  the  contract  in  sev- 
eral particulars,  and  upon  cross- 
examination  of  plaintiff  called  out 
the  fact  that  notice  had  been 
•served  on  him  under  the  contract 
and  that  defendant  had  proceeded 
■thereunder  to  complete  the  work. 
At  the  close  of  plaintiff's  evidence 
the  court  dismissed  the  complaint 
on  the  ground  that  it  contained 
no  averment  that  the  architect  un- 
jeasonably  refused  a  certificate  of 
the  completion  of  the  work.  Held, 
error;  that  while  it  was  not  too 
late  to  then  raise  the  objection, 
and  no  application  having  been 
made  to  amend  the  compmint,  it 
was  in  the  discretion  of  the  court 
to  entertain  it,  yet,  by  calling  out 
the  testimony  that  defendant  had, 
after  notice,  proceeded  to  com- 
plete the  contract,  this  opened  the 
issue,  and  as  the  provision  of  the 
contract  under  which  defendant 
:acted,  entitled  plaintiff  to  recover 
the  difference    between   the   last 


installment  and  the  amount  ex- 
pended by  defendant  in  complet- 
ing the  work,  this  rendered  the  cer- 
tificate unnecessary,  and  the  case 
should  have  gone  to  the  jmry 
upon  the  issue  so  litigated.       Id, 

5.  Defendants,  being  about  to  erect 
a  building  in  the  city  of  New 
York  upon  a  lot  adioining  a  store 
leased  and  occupiea  by  plaintiffs, 
which  required  an  exaivation 
below  the  foundation  of  plaintiffs* 
store,  entered  into  a  contract 
with  a  firm  of  professional 
••shorers,"  by  which  that  firm 
agreed  "to  do  the  shoring, 
sheath-piling  and  bridging  (as  re- 
quired by  law)  that  is  necessary  to 
erect "  the  building  on  defendants' 
lot,  and  to  be  responsible  for  any 
accident  by  improperly  doing  the 
work.  Said  firm,  as  plaintiffs* 
evidence  tended  to  show,  without 
their  permission  and  against  their 
protest,  entered  upon  their  prem- 
ises, broke  through  the  walls, 
inserted  needle  beams,  and  oc- 
casioned serious  damage  to  their 
stock  of  goods.  It  did  not  appear 
that  defendants  gave  any  direc- 
tions to  the  contractors,  advised 
the  entry,  or  had  any  knowledge 
of  the  circumstances  under  which 
the  latter  entered  upon  plaintiffs' 
premises.  In  an  action  of  tres- 
pass the  trial  court  charged  that 
if  plaintiffs  gave  no  license  to  the 
contractors  (lefendants  were  liable 
for  the  injury.  Held,  eiTor;  that 
defendants  had  a  lawful  riehtto 
make  the  excavation,  and  no 
duty  rested  upon  them  to  protect 
plaintiffs'  building  save  as  impeded 
by  the  act  of  185.5  (Chap.  6,  Laws 
of  1855),  which  requires  lot  owh- 
ers  in  said  city  proposing  to 
excavate  their  lots  to  a  depth  of 
more  than  ten  feet  to  protect,  at 
their  own  expense,  a  wall  on 
adjacent  premises  at  or  near  the 
boundary  line  *'  if  afforded  the 
necessary  license  to  enter  on  the 
adjoining  land  and  not  other- 
wise ; "  that  the  contractors  were 
not  authorized  by  the  contract  to 
enter  plaintiffs'  premises  without 
permission,  but  were  simply  em- 
ployed to  discharge  the  obliga- 
tion imposed  upon  defendants  by 
said  act,  which  required  consent 
as  a  pre-requisite  to  such  entir. 
KetcJiam  v.  Newman.  365 
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6.  In  June,  1873,  L.  executed  to  D. 
a  mortgage  as  security  for  the 
payment  of  the  sum  of  $60,000, 
which  sum  by  the  terms  of  the 
mortgage  was  to  be  paid  one  year 
from  date.  An  agreement  was 
executed  by  D.  at  the  same  time 
stating  the  intent  of  the  mort- 
gage to  be  to  secure  him  against 
liability  as  indorser  for  L.,  the 
amouDt  of  which  was  stated  to  be 
unknown  but  supposed  to  be 
about  132,000 ;  also  to  secure  ad- 
vances to  satisfy  judgments  which 
were  a  lien  upon  the  lands  mort- 
gaged, D.  agreeing  to  take  care  of 
and  protect  L.  and  his  property 
from  the  enforcement  of  any  of 
said  judgments.  During  the  year 
D.  paid  out  large  sums  of  money 
under  the  agreement;  a  year 
•  thereafter  he  foreclosed  the  mort- 
gage by  advertisement.  The  fore- 
closure was  conducted  in  accord- 
ance with  the  statute.  The  notice, 
which  stated  the  amount  claimed 
to  be  due  on  the  mortgage,  was 
duly  served  on  L.  In  an  action 
brought  in  September,  1883, 
against  the  executrix  of  D.  for  an 
Accounting  and  to  redeem  the  lands 
sold  under  the  mortgage,  it  ap- 
peared that  at  the  time  of  the  fore- 
closure D.  had  paid  out  under  the 
agreement  over  $43,000,  and  that 
there  remained  outstanding,  judg- 
ments which  were  liens  on  the 
premises  to  the  amount  of  $20,000; 
also  tiiat  there  was  indorsed  paper 
outstanding,  the  whole  amount- 
ing to  mucli  more  than  the  sum 
secured.  It  was  claimed  by  plain- 
tiff that  the  foreclosure  was  prema- 
ture because   D.  had  not  paid  oflf 

..all  of  the  judgments.  Held,  un- 
tenable ;  that  the  agreement  did 
not  alter  or  change  the  maturity 
of  the  mortgage,  and  while  D.  be- 
came bound  for  the  eventual  pay- 
ment of  the  judgments,  he  had 
the  right,  after  the  expiration  of 
the  year,  to  resort  to  the  property 

.  itself  for  the  means  of  carrying 
out  the  contract,  he  being  bound 
in  the  meantime  only  to  pay  judg- 
ments when  necessary  to  prevent 
a  sacrifice  of  the  property  or  an 
enforcement  against  L.  personally- 
Leicis  V.  Duane,  802 

"7.  It  was  claimed  that  the  papers 
executed  constituted  a  trust.  Held, 
untenable;  that  the   relations  of 


the  parties  were  simply  those  of 
mortgagor  and  mortgagee.        Id. 

8.  It  appeared  that  D.  in  some  cases 
when  he  paid  judgments  did  not 
have  them  discharged  of  record, 
but  caused  them  to  be  transferred 
to  his  wife,  who  was  a  sister  of 
L. ;  this  was  done  with  the  assent 
of  the  latter.  Held,  that  as  none 
of  the  property  of  L.  was  wasted 
or  sacnficcd  on  execution  sales, 
the  agreement  of  D.  was  fully  per- 
formed; that  the  mode  of  protect- 
ing L.  resorted  to  was  within  the 
scope  of  the  agreement.  Id, 

9.  PlaintiflfandtheH.L.  Co.  entered 
into  an  agreement  to  the  effect 
that  the  company  would  make 
engravings  upon  stones  from  de- 
signs furnished  by  plaintiff,  at  a 
stipulated  price  for  each  engrav- 
ing, make  prints  therefrom  for 
him  when  requested  at  agreed 
prices,  and  would  print  from  them 
for  no  one  else,  the  ownership  of 
the  engravings  to  be  in  him,  and 
of  the  stones  in  the  company. 
Plaintiff  paid  for  the  engravings. 
The  stones  were  subsequently  sold 
under  chattel  mortgages  executed 
by  the  company,  and  thereafter 
came  into  defendant's  possession. 
Plaintiff  tendered  the  value  of  the 
stones  themselves,  and  demanded 
delivery,  which  defendant  re- 
fused. In  an  action  for  conver- 
sion, held,  that  the  complaint  was 
properly  dismissed,  as  plaintiff 
tailed  to  show  any  property  in  or 
right  to  the  possession  of  the 
stones;  that  if,  by  parting  with 
them,  the  company  disabled  itself 
from  performing  the  agreement, 
while  it  exposed  itself  to  an  action 
for  the  breach,  no  rights  of  plain- 
tiff attached  to  and  followed  the 
stones  into  the  hands  of  strangers, 
at  least  only  such  as  equity  might 
recognize.  Knight  v.  8.  &  W.  L. 
Co.  404 

10.  By  a  building  contract  it  was 
provided  in  the  specifications  as 
to  plastering  that  "  King's  Wind- 
sor cement  should  be  used  and 
that  the  work  should  be  done 
under  the  direction  of  a  superin- 
tendent of  King  &  Co.  In  another 
specification  it  was  directed  that 
the  cement  should  be  mixed  "with 
equal  parts  of  good,  sharp  and 
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dry  sand."  It  was  also  provided 
that  in  case  any  dispute  should 
arise  respecting  the  true  con- 
struction of  the  specifications,  the 
same  should  be  decided  by  B., 
the  architect,  '*  whose  decision 
shall  be  final  and  conclusive." 
Plaintiff  took  a  sub-contract  to  do 
the  plaster  work.  In  an  action  to 
foreclose  a  mechanic's  lien,  it  ap- 
peared that  the  mixture  used  was 
two  parts  sand  and  one  of  cement. 
*  Evidence  was  given  by  plaintiff  to 
to  the  effect  that  the  variation 
from  the  specifications  was  by  the 
direction  of  said  superintendent. 
A  letter  written  by  the  architect 
to  plaintiff  was  also  given  in  evi- 
dence, in  which  the  writer,  after 
stating  that  plaintiff  was  not  do- 
ing the  work  according  to  con- 
tract, or  following  the  instructions 
of  the  superintendent,  required 
him  to  follow  those  instructions 
"to  the  letter."  Held,  that  the 
superintendent  had  no  authority 
under  the  contract  to  change  the 

Proportions  of  the  mixture  as 
xed  by  the  specifications,  nor 
did  the  letter  give  any  such  au- 
thority ;  and  so,  a  finding  that 
plaintiff  failed  to  perform  his  con- 
tract was  proper.  Fitzgerald  v. 
Moran.  419 

11.  While  it  is  one  of  the  pre-re- 
quisites  to  the  specific  perform- 
ance of  an  alleged  parol  agreement 
for  the  purchase  and  sale  of  land 
that  the  agreement  shall  be  clearly 
proved  and  certain  as  to  its  terms, 
this  rule  is  to  be  observed  and  en- 
forced in  the  courts  below  which 
deal  with  the  facts,  and  when 
such  an  agreement  has  been  there 
found  upon  conflicting  evidence, 
and  is  certain  in  its  terms  as  found, 
it  must  be  taken  as  clearly  estab- 
lished within  the  rule,  and  the 
findings  are  conclusive  here. 
Dunckel  v.  Dunckel.  427 

12.  The  granting  of  relief  by  way  of 
specific  performance  of  such  a 
contract  is  largely  in  the  discretion 
of  an  equity  court,  and  where  it 
is  granted  without  violating  any 
fixed  rule  of  equity,  the  discretion 
is  not  reviewable  here.  Id. 

18.  While,  as  a  general  rule,  mere 
payment  of  the  purchase  price, 
under  such  a  contract,  is  not  suf- 


ficient to  authorize  specific  per- 
formance, where  possession  has 
also  been  taken  by  the  purchaser, 
the  contract  will  be  specifically 
enforced,  and  to  take  the  case  out 
of  this  i^ile  the  circumstances  must 
be  peculiar  and  exceptional.      Id, 

See  Insurance  (Fire). 
Insurance  (Life). 
Lea^. 
Sai^s. 
Vendor  and  Purchaser. 


CONVERSION. 

1.  In  an  action  for  the  conversion  of 
certain  machinery  which  had  been 
used  by  plaintiff  for  several 
years  before  the  alleged  conver- 
sion, plaintiff  was  permitted  to 
prove,  under  objection  and  excep- 
tion, what  the  machinery  cost 
when  new.  Held,  no  error,  that 
the  testimony  was  some  evidence 
of  value.    Iiawter  v.  BeU,         140 

2.  Counsel  for  defendants  requested 
the  court  to  charge  that  the  pur- 
chase price  was  not  the  true  rule 
of  damages  or  the  value  of  the 
property ;  to  this  the  court  as- 
sented, adding  "it  is  only  some 
evidence  as  to  its  value  as  a  new 
and  perfect  machine."  No  motion 
was  made  for  a  nonsuit,  or  excep- 
tion taken  presenting  the  cjuestion 
that  there  was  no  sufficient  e\i- 
dence  of  value  to  sustain  a  ver- 
dict. Held,  that  the  question 
could  not  be  raised  upon  appeal. 

Id, 

3.  Prior  to  May  8,  1884,  plaintiff 
had  deposited  with  B.  &  Co., 
who  were  bankers  and  brokers  in 
New  York  city,  100  shares  of  cor- 
porate stock  as  security  for  any 
indebtedness  to  that  firm.  On 
thiit  date  B.  &  Co.,  without  the 
knowledge  or  consent  of  plain- 
tiff, pledged  said  stock,  with  other 
shares  of  stock  belonging  to 
said  firm,  with  S.  &  Co.  as 
security  for  a  loan.  The  loan 
was  made  subject  to  the  rules 
of  the  New  York  Stock  Exchange, 
of  which  the  member  of  each 
firm  who  negotiated  it  was  a 
member.  The  latter  firm  were 
bona  fide  pledgees,  having  no 
knowledge  that  B,  &  Co.   were 
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not  the  owners  of  all  the  stock 
pledged.  Plnintiff  was  not  in 
fact  at  the  time  of  the  i)le(lge 
equitably  indebted  to  B.  &  Co. 
in  any  sum  whatever,  and  did 
not  thereafter  become  so  indebted. 
On  May  14,  1884,  B.  &  Co.  failed, 
and  made  an  assignment.  Plain- 
tiff on  that  day  karning  of  that 
fact,  and  also  then  learning  for 
the  first  time  that  his  stock  hifd 
been  so  pledged,  notified  iS.  oe  Co. 
of  his  interest,  and  n^iutstivl  a 
statement  of  the  amount  fi)r  which 
his  stock  was  held.  S.  &  Co.  re- 
fused to  pve  any  information,  or 
to  recognize  plaintiffs  rights.  S. 
&  Co.  on  the  sjime  day,  without 
notice  to  plaintiff  or  B.  &  Co.,  ' 
and  in  violation  of  the  rules  of 
the  said  exchange,  sold  all  the 
sStock  so  ptedged.  Plaintiff's 
stock  sold  for  about  §8,000,  and 
after  applying  the  proceeds  of  all 
the  stock  pledged  in  payment  of 
the  loan,  there  remained  about 
S3. 000  in  the  hands  of  S.  &  Co. 
Plaintiff  did  not  learn  of  the  sale 
of  his  stock  until  June  21,  1H84,  at 
which  time  the  price  of  said  stock 
had  reached  par,  and  the  prices  of 
the  other  stock  sold  had  so  ad- 
vanced that  if  they  had  ))een  held 
and  then  sold  the  proceeds  would 
liave  paid  the  loan,  leaving  plain- 
tiff's stock  free  from  any  claim. 
In  an  action  for  conversion  8.  & 
Co.  claimed  the  right  to  apply  the 
balance  in  their  hands  upon 
another  debt  due  them  from  B.  & 
Co.  IlelJ,  untenable ;  also,  that 
while    S.    &    Co.,    as    bona    fide 

Sledgees,  were  entitled  to  regard 
,   «te  Co.  as   owners  of   all    the 
stock   pledged   until   notified    of 
plaintiff's  rights,  having  been  so 
notified  prior  to  the  sale,  he  then 
stood,  with  reference  to  his  stock, 
as  surety,  with  the  right  to  com- 
pel them  to  apply  the  proceeds  of 
the  other  stocks  before  resorting 
to  his  stock;  that  as  to  his  stock,  ! 
he  had  the  right  to  require  a  sale  1 
in  accordance  with  the  rules  of  the 
Stock  Exchange;,  and  could  treat ! 
the  unlawful  sjile  as  a  conversion,  1 
and  after  the  proceeds  of  the  sale  ' 
of  the  other  stocks  had  been  ap-  I 
plied  to  the  payment  of  the  loan,  ' 
he  was  entitled  to  the  highest  price 
which  his  stock  reached  within  a 
reasonable    time  after  its    illegal 
sale,  and   to  judgment  for    that 


sum,  deducting  therefrom  the 
balance  due  S.  &  Co.  after  such 
application;  and  that  as  plaintiff 
did  not  learn  of  the  sale  until 
after  June  twenty-first,  that  was 
a  reasonable  time;  but  held,  in  re- 
gard to  the  other  stock  sold, 
plaintiff  was  not  entitled  to  charge 
8.  &  Co.  with  the  highest  price 
because  of  the  unlawful  sale,  and 
so  long  as  it  sold  at  its  full 
market  value  at  the  time  of  sale, 
he  could  not  complain.  Smith  v. 
Sit  tin.  815 

4.  Where  a  sto<k  broker  sells,  with- 
out due  notice,  stock  purchased 
by  him  on  a  margin  for  a  cus- 
tomer, he  does  not  thereby,  as 
matter  of  law,  extinguish  all  claim 
against  the  customer  for  the  ad- 
vance made;  the  customer  is  sim- 

Sly  entitled  to  be  allowed  as 
ft'mages  the  difference  between 
the  price  for  which  the  stock  was 
sold  and  its  market  price  then  or 
within  such  reasonable  time  after 
notice  of  sale  as  would  have 
enabled  him  to  replace  it  in  case 
such  market  price  exceeded  the 
price  i-ealized.   Minor  v.  Beveridge. 

399 

5.  Plaintiff  and  the  H.  L.  Co.  en- 
tered into  an  agreement  to  the 
effect  that  the  company  would 
make  engravings  upon  stones  from 
designs  furnished  by  plaintiff,  at 
a  stipulated  price  for  each  engrav- 
ing, make  prints  therefrom  for 
him  when  requested  at  agreed 
prices,  and  would  print  from  them 
for  no  one  else,  the  ownership  of 
the  engravings  to  be  in  him,  and  of 
the  stones  in  the  company.  Plain- 
tiff paid  for  the  engmvihgs.  The 
stones  were  subsequently  sold  un- 
der chattel  mortgages  executed  by 
the  company,  and  thereafter  came 
into  defendant's  pos.session.  Plain- 
tiff tendered  the  value  of  the  stones 
themselves,  and  demanded  deliv- 
ery, which  defendant  refused.  In 
an  action  for  conversion,  hdd^ 
that  the  complaint  was  properly 
dismissed,  as  plaintiff  failed  to 
show  any  property  in  or  right  to 
t!ie  possession  of  the  .stones  ;  that 
if,  by  parting  with  them,  the  com- 
pany disabled  itself  from  perform- 
ing* the  agreement,  while  it 
exposed  itself  to  an  action  for  the 
breach,  no  rights  of  plaintiff  at- 
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tached  to  and  followed  the  stones 
into  the  hands  of  strangers,  at 
least  only  such  as  equity  might 
recognize.  Knight  v.  8,  d  W,  L, 
Co.  404 

CORPORATIONS. 

1.  In  the  assessment  of  taxes  upon 
a  corporation  imder  the  act  of 
1857  ($^  3,  chap.  456,  Laws  of 
1857),  it  is  entitled  to  have  its  in- 
debtedness deducted  from  the 
value  of  its  corporate  assets. 
PeojlU  ex  rel.  v.  Barker.  196 

2.  The  attorney -general  cannot 
maintain  an  action  in  the  name  of 
the  People  against  a  corporation, 
either  under  the  Code  of  Civil 
Procedure  (§  1948)  or  as  a  matter 
of  common  law,  to  restrain  the 
commission  of  a  nuisance  in  a 
city  street  by  a  corporation,  where 
local  officials  have  authority  to 

Srotect     the    street.     People     v. 
"equity  O.  L.  Co.  282 

8.  Accordingly  A^W,  that  an  action 
brought  by  the  attorney-general 
in  the  name  of  the  People  was  not 
maintainable  against  an  incorpo- 
rated gas  light  company,  a  con- 
tractor with  it  and  one  of  its  offi- 
cers, to  restrain  the  laying  of  gas 
Eipes  in  a  street  in  the  city  of 
Brooklyn,  which  was  based  on 
the  ground  that  the  corporate 
power  of  the  company  had  ceased 
because  of  failure  on  its  part  to 
commence  its  business  within  the 
period  prescribed  by  law,  and  that 
the  work  would  be  an  injury  to 
the  highway  and  a  nuisance.    Id. 

4.  Under  the  provisions  of  the  Cor- 
poration Tax  Act  (Chap.  542, 
Laws  of  1880),  added  by  the 
amendment  of  1889  (Chap.  463, 
Laws  of  1889),  giving  to  the  state 
comptroller  power  to  revise  and 
adjust  any  account  theretofore 
settled  against  a  corporation  for 
taxes  arising  under  the  act,  and 
authorizing  a  review  by  certiorari 
of  the  action  of  the  comptroller, 
relief  may  be  given  as  provided 
where  a  tax  £u9is  been  imposed 
upon  and  paid  by  a  corporation 
which  was  exempt  from  any  taxa- 
tion under  the  act.  People  ex  rel. 
V.  Wemple.  471 


5.  The  fact  that  the  payment  was 
not  made  under  coercion  does  not 
deprive  the  corporation  of  the  re- 
lief so  granted.  Id. 

6.  Where  a  corporation  made  a  re- 
port to  the  comptroller  statinr 
facts  from  which  the  amount  or 
the  illegal  tax  was  ascertained  and 
imposed,   held,   that  this  did  not 

•  amount  to  a  stipulation  by  virtue 
of  which  such  tax  was  paid  within 
the  meaning  of  the  section  (^  2) 
exempting  such  a  case  from  the 
application    of    said   provisions. 

Id. 

7.  The  United  States  is  to  be  regarded 
as  a  body  politic  and  corporate,  and 
so  far  as  this  state  is  concerned,  it 
is  a  foreign,  not  a  domestic,  corpo- 
ration. (Code  Civ.  Pro.  §  3343, 
sub.  18.)    In  re  Merriam.         479- 

8.  Under  the  provision  of  the  Col- 
lateral Inheritance  Act  of  189^ 
(^  1,  chap.  899,  Laws  of  1892), 
which  imposes  a  tax  upon  the 
transfer,  "by  will  or  mtestate 
law,"  of  any  property  of  the  value- 
of  $500,  "to  persons  or  corpora- 
tions not  exempt  by  law  from 
taxation,"  a  bequest  to  the  United 
States  is  subject  to  the  tax  so  im- 

Id. 


9.  The  tax  is  not  imposed  upon  the 
property,  but  on  the  right  of  suc- 
cession under  the  will,  and  the 
property  that  vests  under  it  in  the 
United  States  is  the  net  amount  of 
the  bequest  after  the  succession 
tax  is  paid.  Id. 

10.  Stocks  of  foreign  corporations, 
held  by  an  executor  as  such,  are 
to  be  regarded  as  part  of  the 
estate,  and  so  the  right  of  succes- 
sion thereto  is  subject  to  payment 
of  the  tax  imposed  by  said  act. 

Id. 
See  Asylums. 

Insolvent  Corporations. 
Insurance  Corporations. 
Foreign  Corporations, 
Mancpacturing  Corporations 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 

COSTS. 

An  award  of  costs  against  an  execu- 
tor  or   administrator,   without  a 
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certificate  of  the  trial  judge  show- 
ing the  facts  upon  which  such  an 
award  must  be  based,  is  error. 
(Code  Civ.  Pro.  §§  1835,  1836.) 
Matmn  v.  Abbey,  179 


COUNTY  TREASURER. 

Upon  a  claim  presented  to  the  Board 
of  Claims  the  following  facts  ap- 
peared :  M.,  who  was  a  county 
treasurer,  had  received  the  taxes 
collected  from  his  county  for  state 
purposes,  which  he  had  neglected 
to  pay  over.  The  state  comptroller 
made  a  demand  for  payment.  M. 
was  at  the  time  cashier  of  the  claim- 
ant, and  as  such  had  in  his  posses- 
sion blank  drafts  addressed  to  the 
claimant's  correspondent  bank  in 
New  York,  and  as  cashier  had 
power  to  draw  drafts  on  that  bank 
for  himself  as  well  as  for  others, 
and  upon  the  same  terms.  M. 
filled  up  one  of  these  blank  drafts 
with  the  amount  due  the  state, 
making  it  pavable  to  the  order  of 
the  comptroller;  signed  his  name 
thereto  as  cashier,  and  forwarded 
it  to  that  officer  as  payment  for 
such  taxes.  The  comptroller  re- 
ceived and  indorsed  it,  and  upon 
Sresentation  it  was  paid  by  the 
[ew  York  bank  ;  the  obligation  of 
M.  and  his  county  was  thereby 
discharged  and  the  proceeds  ap- 
plied to  the  uses  of  the  state. 
When  M.  drew  and  signed  said 
draft  he  paid  no  money  to  the 
claimant  and  had  none  on  deposit 
with  it  to  his  credit ;  be  made  no 
entry  thereof  upon  its  books,  and 
kept  all  knowle(lge  of  it  concealed 
from  the  other  officers  of  the  bank; 
he  was  then  hopelessly  insolvent, 
and  about  a  month  thereafter  ab- 
sconded. The  comptroller  re- 
ceived the  draft  in  good  faith  and 
without  knowledge  that  it  was  is- 
sued by  M.  wrongfully  and  with- 
out authoritv.  Held,  that  the  state 
was  not  liable  to  refund  the  money 
so  received  ;  that  the  ace  of  M.  was 
within  the  scope  of  his  general 
powers  and  apparent  authority, 
and  there  was  nothing  in  the  form 
of  the  draft  charging  the  state  or 
its  officers  with  notice  that  he  was 
using  the  funds  of  the  claimant 
to  pay  his  individual  debt ;  on  the 
contrary,  that  the  comptroller 
when  he  received  it  had  the  right 


to  regard  it  as  the  property  of  the 
cashier  regularly  in  his  possessioa 
and  proper  to  be  used  by  him  itt 

Sayment  of   the  taxes.      Goshen 
Tat.  Bank  v.  State.  874 


COUNTIES. 
See  Suffolk  (Couuty  of)» 


COURTS. 

See  Board  of  Claims. 
Court  of  Appeals. 
Surrogate's  Court* 


COURT  OF  APPEALS. 

1.  While  after  appeal  to  this  court,, 
in  all  matters  pertaining  to  the- 
appeal  itself  and  to  the  proper 
hearing  of,  as  well  as  all  applica* 
tions  which  by  statute  may  be 
made  to  this  court,  it  has  juris- 
diction, as  to  all  other  applications, 
the  case  is  to  be  regarded  as  still 
pending  in  the  court  of  original 
jurisdiction,  and  such  applica- 
tions should  be  made  to  that- 
court.    People  ex  rel,  v.  Bd,  Edn. 

3.  Where,  therefore,  after  appeal  to- 
this  court  the  appellant's  attor- 
neys at  her  request  substituted 
another  in  their  place,  held,  that 
a  motion  for  order  directing  tho 
former  attorneys  to  turn  over  the- 
papers  in  the  case  to  the  sub- 
stituted attorney  was  not  prop* 
erly  made  here,  but  should  have 
been  made  in  the  court  below.  Id, 

3.  The  jurisdiction  of  this  court  on 
appeal  from  a  judgment  of 
General  Term  affirming  a  surro- 
gate's decree  on  settlement  of  the- 
accounts  of  executors  is  limited  to 
questions  of  law  presented  by 
proper  exceptions.    In  re  Bolton. 

554 

4.  It  is  not  to  be  assumed  becauser 
a  fact  appearing  in  the  record 
or  authonty  cited  on  argument  im 
this  court  which  is  deemed  im- 
portant by  counsel,  is  not  noticed 
or  commented  on  in  the  opinion 
that  it  has  not  been  considered 
and  due    weight  given  to  it  in 
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arriving  At  the  decision,  and  the 
omission  to  notice  it  is  not  ground 
for  a  motion  for  re-argument. 
Damniert  v.  Oaborn,  564 

15.  Where  the  law  of  a  case  has  heen 
determined  after  full  argument 
and  consideration  by  the  Second 
Division  of  this  court,  and  upon  a 
second  appeal  substantially  the 
same  fact<i  appear,  not  changed  in 
any  material  respect,  the  ques- 
tions of  law  will  not  be  con- 
sidered, but  the  parties  will  be 
held  as  concluded  by  the  former 
decision  ;  at  least  where  the  case 
affects  no  general  public  interest, 
and  the  decision  so  made  estab- 
lishes no  doctrine  in  hostiUty  to 
the  previous  law  as  declared  by 
tliis  court,  and  this,  it  seems, 
although  if  the  case  was  res  nont, 
the  court  might  be  of  the  opinion 
that  the  law  of  the  case  was 
erroneously  adjudged.  Cluff  v. 
Day.  580 

/Se€  Appeals. 


CRIMES. 

1.  While  to  constitute  a  crime  it  is 
not  necessary  in  all  cases  that  the  ' 
person  charged  should  know  that 
the  statute  prohibits  the  act, 
where  a  particular  intent  is  an 
ingredient,  the  mere  doing  of  the 
prohibited  act  does  not  constitute 
the  crime  unless  accompanied 
with  the  unlawful  intent.  Hewitt 
V.  Neiobu^ger.  588 

2.  While  the  provision  of  the  Penal 
Code  defining  the  offense  of 
intrusion  on  lands  (§  467)  does 
not  in  terms  make  the  intent 
a  material  element  to  constitute 
the  offense,  an  unlawful  and 
criminal  intent  must  be  alleged 
and  proved.  Id. 

See  Larceny, 

Manslaughter. 

MUKDEU. 


CRIMINAL  TRIAL. 

Jl,  It  is  competent  for  the  court,  on  i 
a  criminal  trial,  on  its  own  motion, 
to  strike  out  improper  evidence  , 
and  instruct  the  jury  to  disregard  j 
it,  and  it  will  be  assumed  on  ap- 1 


peal  that  the  instructions  were 
obeyed,  and  so,  the  reception  of 
the  evidence  is  not  a  ground  for 
reversal  on  appeal.  People  v. 
Wilson.  185 

.  Where  the  judge  in  charging  the 
jury  on  such  a  trial  lays  down  an 
erroneous  proposition,  but  upon 
his  attention  being  called  thereto 
by  objection,  corrects  the  misdirec- 
tion and  lays  down  the  proper 
rule,  no  error  is  presented  for  re- 
view. Id. 

,  Upon  the  trial  of  an  indictment 
for  murder  in  killing  IT.,  a  police 
detective,  who  had  the  defendants 
under  arrest  at  the  time  of  the 
homicide,  the  prosecution  was  al- 
lowed to  prove  that  previous  to 
the  homicide  a  burglary  had  betn 
committed,  also,  to  nrove  facts 
and  circumstances  tending  to  show 
that  IL,  when  he  made  tlie  yrrest, 
had  reasonable  grounds  to  believe 
defendants  had  committed  that 
crime.  Ilel'l,  no  error ;  that  the 
evidence  was  competent  as  show- 
ing that  11.  was  justitied  n\  mak- 
ing the  arrest  without  a  warrant. 
(Code  Crim.  Pro.  §  177,  sifbd.  3.) 

Id. 

.  L.  and  C.  were  jointly  indicted  ; 
they  demanded  separate  trials 
On  the  trial  of  L.  the  evidence  for 
the  prosecution  showed  Ihese  facts: 
On  the  day  of  the  honvicide  the 
defendants  entered  a  restaurant ; 
a  burglary  had  been  previously 
commuted;  as  they  passed  the  baf 
a  waiter  said  in  their  bearing: 
"There  goes  the. burglars."  The 
proprietor  of  the  restaurant  tele- 
phoned to  police  headciuarters, 
and  in  a  few  minutes  H.  came ; 
he  followed  defendants  as  they 
went  out  on  the  street,  tappnl 
them  on  the  shoulders,  and,  alter 
stopping  in  a  doorway,  apparently 
in  conversation,  for  a  short  time, 
proceeded  with  them  toward  the 
police  station.  Being  comix'Ued 
to  turn  out  into  the  street  because 
of  an  obstruction  on  the  sidewalk, 
H.  took  each  prisoner  by  the  amu 
After  proceeding  a  short  distance, 
C,  exclaiming  "  let  her  go,"  drew 
his  revolver,  seized  II.,  (irew  him 
around  and  struck  him  on  the 
head  with  the  weapon.  L.  broke 
away  from  the  grasp  of  H.,  and. 
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-when  eight  or  ten  feet  distant, 
turned  and  deliberately  shot  him 
through  the  head,  killing  him  in- 
stantly, lleld^  that  a  verdict  of 
murder  in  the  first  degree  was 
justified.  Id. 

5.  When  L.  was  arrested  it  ap- 
peared that  he  had  two  revolvers, 
both  of  which  were  londed;  he 
was  found  secreted  under  a  stoop; 
he  had  had  abundant  opportunity 
to  re-load,  and  there  was  testi- 
mony tending  to  show  he  was  en- 
g.i^ed  in  that  act  wiien  crossing  a 
bridge  after  the  shooting,  and 
when  arrested,  cartridges,  fitting 
both  of  his  revolvers,  were  found 
upon  his  person.  Held,  the  fact 
that  ^  the  revolvers  w*ere  found 
loade'd  was  not  material.  Id. 

6.  A  statute  which  in  terms  author- 
izes courts  of  criminal  jurisdiction 
to  suspend  sentence  in  certain 
cases,  after  conviction,  is  not  viola- 
tive of  the  provision  of  the  State 
Constitution  (g  5,  art.  4)  giving  to 
the  governor  the  power  to  grant  re- 
priyes  and  pardons.  People  ex  ret. 
v.  at.  ofSemom.  288 

7.  The  distinction  between  the  two 
powers  pointed  out.  Id. 

8.  It  seems,  however,  the  legislature 
cannot  authorize  such  courts  to  so 
limit  the  exe'rcise  of  their  discre- 
tion to  inflict  punishment  when 
deemed  proper,  in  a  case  where 
sentence  has  been  suspended,  as  to 
make  such  exercisa  dependent 
iiI)ou  compliance  on  the  part  of 
the  person  convicted  with  some 
condition  that  will  require  the 
court  to  try  a  question  of  fact  be- 
fore it  canlm  pose  the  i)uni8hment. 

Id. 

9.  The  provision  of  the  Penal  Code 
(i;  12)  as  amended  in  1893  (Chap. 
370,  I^ws  of  1893),  which  declares 
that  a  criminal  court,  in  certain 
cases,  *'  may  in  its  discretion,  sus- 
I)end  sentence  during  the  good 
behavior  of  the  person  convicted," 
does  not  express  such  a  condition, 
and  does  not  preclude  the  court 
from  passing  the  proper  sentence 
whenever*  it  appears  to  it  to  be 
proper.  Id. 

10.  Where,  therefore,  a  Court  of  Ses- 
sions, after  a  conviction  of  the 
crime  of  grand  larceny,  suspended 
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sentence  during  good  behavior, 
?teld,  that  this  was  within  the  juiis- 
diction  of  the  court,  and  so  that 
the  granting  of  a  writ  of  man- 
damus upon  application  of  the  dis- 
trict attorney,  requiring  said  court 
to  proceed  to  sentence  and  judg- 
ment, was  error.  Id, 


CUSTOM. 

Plaintiff,  through  a  broker,  sold  to 
defendant  certain  i)arcels  of  canary 
seed  described  in  the  broker's  note 
as  to  each  parcel  as  "March 
steamer  shipment  from  Turkej'," 
the  name  of  the  steamer  being 
given.  After  staling  the  price  and 
that  the  see.1  was  to  be  paid  for 
w  ithin  a  time  specified  ' '  from 
date  of  delivery  on  dock  in  New 
York,"  each  note  contained  this 
clause  :  * '  Goods  to  be  t:iken  from 
dock  on  arrival  of  steamer  when 
ready  for  delivery."  The  parcels 
were  shipped  by  the  steamer 
named  to  Liverpool,  and  there 
transhipped  to  another  steamer 
which  brought  them  to  New 
York,  where  they  were  tendered 
to  defendants,  who  refused  to  ac- 
cept solely  on  bhe  ground  that  the 
seed  was  not  brought  by  the 
steamer  named  direct  to 'New 
York.  On  trial  of  an  action  to 
recover  damages  plaintiff  offered 
to  prove  that  at  the  time  of  sale 
there  was  not  and  never  had  been 
freight  steiimers  sailing  direct  from 
Turkey  to  New  York,  and  that  the 
invariable  custom  was  to  carry 
goods    to    Liverpool,    and    there 

'  transfer  them  to  a  stetimer  for 
New  York.  This  evidence  was 
excluded.  Held,  error;  that  the 
broker's  notes  did  not  in  explicit 
terms  require  a  shii)ment  direct 
in  the  .same  steamer  from  Turkey 
to  New  York ;  that  while  the 
steamer  of  shipment  was  identified 
that  of  arrival  was  not,  and  the 
language  of  the  contract  admitted 
of  a  doubt  as  to  whether  the  in- 
tent was  that  both  were  to  be  the 
same,  and  to  solve  this  doubt  the 
evidence  was  proper.  lasigi  v. 
Roaenstein,  414 

DAMAGES. 

1.  In  1835  the  commissioners  ap* 
pointed  under  the  act  of  that  year 
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to  lay  out  streets,  etc.,  in  the  city 
of  Brooklyn  (Chap.  132,  Laws  of 
1835)  made  and  filed  a  map  show- 
ing a  street  passing  over  lands 
owned  by  II.  The  street  was 
never  actually  opened  or  regu- 
lated. In  1851  H.  conveyed  the 
adjoining  lands  bjr  deed  which 
contained  a  reservation  of  his  title 
and  interest  in  the  laud  forming 
the  street.  In  1864  the  depart- 
ment of  assessment  of  the  city 
made  and  filed  a  map  including 
said  lands  in  which  the  street  ap- 
peared substantially  as  in  the  map 
of  1835,  and  since  then  no  assess- 
ment has  been  made  or  tax  levied 
upon  the  land  of  H.  included  in 
said  street.  In  1879  the  executors 
of  H.  filed  a  map  of  his  lands,  laid 
out  in  streets,  blocks  and  lot«,  cor- 
responding with  the  commission- 
ers* map,  with  a  notice,  however, 
indorsed  thereon  to  the  effect  that 
it  was  not  intended  to  dedicate 
any  of  the  lands  lying  within  the 
lines  of  the  streets  to  public  use; 
afterwards  said  executors  con- 
veyed lots,  bounding  them  upon 
said  streets,  and  including  the 
land  within  the  street  lines  in 
front  of  the  lots  conveyed.  In 
proceedings  instituted  by  the  mu- 
nicipal authorities  to  acquire  title 
for  street  purposes  to  the  lands 
within  the  lines  of  said  street  as 
so  laid  out,  Ji^ldy  that  H.  and  his 
executors,  as  between  themselves 
and  their  grantees,  devoted  the 
lands  to  use  as  a  street,  and  the 
latter  acquired  an  easement 
therein  for  that  purpose:  that  the 
executors  were  only  entitled  to  an 
award  for  the  value  of  the  public 
easement,  deducting  therefrom 
the  value  of  the  private  easement, 
and  as  the  added  burden  was 
merely  technical  and  nominal  they 
were  only  entitled  to  nominal 
damages.     In  re  Adams.  297 

2.  Where  a  stock  broker  sells,  with- 
out due  notice,  stock  purchased 
by  him  on  a  margin  for  a  cus- 
tomer, he  does  not  thereby,  as 
matter  of  law,  extinguish  all  claim 
against  the  customer  for  the  ad- 
vance made;  the  customer  is 
simply  entitled  to  be  allowed  as 
damages  the  difference  between 
the  price  for  which  the  stock  was 
sold  and  its  market  price  then  or 
within  such  reasonable  time  after 


notice  of  sale  as  would  have  en- 
abled him  to  replace  it  in  case  such 
market  price  exceeded  the  price 
realized.    Minor  r.Beveridffe.   899 

3.  One  who  does  an  act,  lawful  in 
itself,  upon  the  land  of  another, 
under  the  authority  of  the  owner, 
is  not  liable  in  damages  to  the 
proprietor  of  adjoining  lands  for 
consequential  injuries  remotely 
resulting  from  the  act,  not  natu- 
rally to  be  anticipated  and  flowing 
from  occult  causes  which  could 
only  be  conjectured  by  men  of 
science,  or  disclosed  by  actual 
experience.     Covert  v.   Cranford. 

521 

As  to  amount  of  dtmage*  re- 

eoteroMe  in  an  action  for  eonwrsion- 
of  stock  pledged  to  secure  a  loan  and 
unlawfully  sold  by  pledgee. 

See  Smithy.  Savin.  315 


DEBTOR  AND  CREDITOR. 

Plaintiff  executed  to  her  half-brother 
C,  defendant's  testator,  a  power 
of  attorney,  authorizing  him  to 
collect  the  amount  of  an  insur* 
ance  policy  held  by  her  upon  the 
life  01  her  deceased  husband.  C. 
collected  the  amount,  and  with- 
out the  consent  of  plaintiff  ap- 
propriated it  to  his  own  use.  and 
never  paid  the  same  or  any  part 
thereof  or  accounted  to  her*  there- 
for. On  reference  of  a  claim  for 
the  amount  it  appeared  tliat  for 
more  than  ten  years  before  the 
presentation  of  the  claim,  plain- 
tiff supposed  and  believed  C.  had 
received  the  money,  but  that  she 
never  demanded  the  same.  Held^ 
that  the  claim  was  properly  dis- 
missed on  the  ground  that  it  was 
barred  by  the  Statute  of  Limita- 
tions ;  that  no  trust  or  fiduciary 
relation  existed  between  the  par- 
ties growing  out  of  their  relation- 
ship, which  required  a  demand 
or  actual  knowledge  of  the  facts 
by  plaintiff  before  the  right  of 
action  accrued;  and  that  the  only 
legal  relation  between  the  parties 
was  that  of  debtor  and  creditor. 
Woody.  Young.  21t 

See  Joint  Debtor. 
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DEED. 

1.  In  the  plaintiff's  chain  of  title, 
proved  in  an  action  to  remove 
cloud  on  title,  was  a  deed  to  three 
persons,  who  were  described  as 
trustees  of  a  land  association.  It 
did  not  appear  that  the  associa- 
tion was  incorporated,  or  capable 
as  such  of  taking  a  legal  title. 
Held,  it  was  to  be  assumed  that 
the  association  was  a  partnership 
of  individuals,  of  which  the 
grantees  were  members,  holding 
the  legal  title  for  the  benefit  of 
themselves  and  others,  and  so 
they  were  not  mere  trustees,  hold- 
ing simply  a  nominal  title,  and 
the  provisions  of  the  Revised 
Statutes  (1  R.  S.  728,  §§  4d-58), 
taking  awav  such  a  title  and  vest- 
ing it  in  the  beneficiary,  did  not 
apply;  and,  therefore,  whether  the 
deed  was  to  be  regarded  as  one  to 
the  grantees  named  individually, 
or  as  a  conveyance  for  their  bene- 
fit and  that  of  others,  they  had 
authority  to  sell  and  convey  a 
good  title.      King  v.  Towns/iend. 

858 

2.  In  1848  plaintiff  conveyed  cer- 
tain lands  to  the  town  of  Yon- 
kers,  whose  rights  have  since 
become  vested  in  defendant,  the 
city  of  Yonkers.  The  deed  con- 
tained a  condition  that  the  land 
conveyed  should  forever  remain 
public  and  open  as  a  public  high- 
way, and  that  no  house,  or  other 
erection  save  a  public  monument, 
should  ever  be  built,  erected  or 
permitted  thereon.  In  1857  the 
line  of  the  land  was  located  bv 
competent  engineers,  and  defend- 
ant H.,  who  owned  adjoining 
lands,  erected  a  building  coming 
up  to  said  line ;  this  was  recog- 
nized as  the  true  line  by  the  city. 
H.  also  constructed  an  area  under 
the  surface  of  the  ground  in  front 
of  said  building,  about  four  feet 
wide,  with  a  stairway  leading 
down  from  the  street ;  over  this 
area  is  a  sidewalk  with  gratings 
and  a  door  to  the  stairway,  which, 
when  closed,  constitute  no  ob- 
struction. In  an  action  of  eject- 
ment to  recover  possession  or  the 
land  convcved,  based  on  the 
ground  of  forfeiture  of  title  be- 
cause of  alleged  breach  of  said 
condition,  it  was  found,  upon  con- 


flicting evidence,  tihat  the  build- 
ing, which  was  sixty-three  feet  in 
length,  encroached  at  one  end  six- 
teen inches,  and  at  the  other,  two 
inches  upon  the  land  conveyed. 
Plaintiff  saw  the  building  erected, 
and  for  more  than  twenty  vears 
made  no  claim  of  a  breach  of  said 
condition.  Held,  that,  under  tiio 
circumstances  shown,  it  did  not 
appear  that  the  city  had  done,  or 
knowingly  permitted  anything 
which  amounted  to  a  breach  ot 
the  condition  within  any  fair  and 
reasonable  construction  of  the  con- 
dition, or  the  intention  of  the  par- 
ties to  the  deed  when  it  was  exe- 
cuted; also,  that  no  permission  to 
erect  the  building,  such  as  was 
contemplated  by  the  parties  to  the 
contract,  was  shown.  Bote  v. 
Hawley.  866 

8.  In  an  action  by  the  vendor  to  en- 
force specific  performance  of  a 
contract  for  the  purchase  and  sale 
of  land,  plaintiff  claimed  title  un- 
der a  deed  with  covenant  of  war- 
ranty, which  contained  conditions 
substantially  as  follows :  The 
gmntees  shall  have  an  equal  in- 
terest in  the  property,  and  shall 
control  and  direct  the  same  after 
the  death  of  the  grantor ;  upon 
the  death  of  one  of  the  grantees 
the  other  to  liave  such  control 
during  life;  neither  "shall  have 
the  right  to  convey  by  deed" 
without  the  consent  of  the 
grantor,  but  it  may  be  arranged 
to  be  disposed  of  by  will  bv  the 
survivor,  or  by  mutual  will  of 
the  grantees,  to  take  effect  after 
the  death  of  both.  The  liabendum 
clause  was  to  the  grantees,  their 
' '  heirs  and  assigns  forever."  Tlie 
grantor  was  dead  at  the  date  of 
the  deed  from  the  grantees  to 
plaintiff.  Held,  that  said  grantees 
had  power  to  alien  their  life  estate 
after  the  death  of  their  grantor; 
and  so,  that  their  conveyance  with 
warranty  conveved  the  fee.  (1  R. 
S.  73^738,  §§  81-84.)  Hume  v. 
MandaU.  49^ 

See  Grantor  and  Grantee. 


DEFENSES. 

1.  In  an  action  brought  by  the  re- 
ceiver of  an  insolvent  manufactur- 
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tator.  I.  died  thereafter  and 
within  the  twenty  years;  at  his 
death  T.  and  A.  had  no  issue  liv- 
ing, but  thereafter  a  son  was  bom 
to  them.  In  an  action  for  the  con- 
struction of  the  will,  JieUl,  that  as 
T.  and  A.  had  no  male  issue  Uving 
at  the  time  of  death  of  I.,  the  de- 
vise to  their  ''eldest  male  issue" 
lapsed,  and  the  real  estate  went, 
not  to  the  heirs  of  the  testator, 
but  into  the  residuary  estate  and 
passed  under  the  residuaiy  clause. 
"    "^,  V.  Smith,  29 


DIVORCE. 

1.  In  an  action  for  a  limited  divorce 
brought  by  the  wife  on  the  ground 
of  alleged  cruel  and  inhuman 
treatment,  defendant  in  his  answer 
denied  the  charges  of  the  com- 
plaint, set  up  by  way  of  counter- 
claim adultery  on  the  part  of 
plaintiff,  and  asked  a  judgment  of 
absolute  divorce.  On  the  trial 
plaintiff,  before  resting,  called  the 
person  with  whom,  in  the  answer, 
plaintiff  was  alleged  to  have  com- 
mitted adultery,  who  denied  the 
same.  On  cross-examination  he 
was  asked  and  permitted  to 
answer,  under  objection  and  ex- 
ception, if  he  did  not,  at  a  time 
and  place  specified,  admit  to  a  per- 
son named  that  his  relations  with 
plaintiff  were  illicit;  this  he  de- 
nied. The  person  named  was 
thereafter  called  as  a  witness  by 
defendant,  and  was  permitted  to 
testify  that  the  alleged  co-respond- 
ent did  make  the  admission.  UeUly 
no  error.     Woodrick  v.  WoodHck. 

457 

2.  Plaintiff  set  up  in  her  complaint 
that  defendant  forbade  her  from 
visiting  her  parents.  Defendant 
alleged  that  the  reason  plaintiff 
did  not  visit  her  mother  was  be- 
cause they  had  a  falling  out.  De- 
fendant was  permitted  to  testify, 
under  objection  and  exception,  to 
certain  alleged  communications  of 
plaintiff's  mother  to  him  as  to 
plaintiff's  conduct  with  other  men, 
which  he  testified  he  commimi- 
cated  to  plaintiff.  Held,  that  the 
evidence  was  competent.  Id. 

8.  Defendant  offered  and  was  per- 
mitted to  give  in  evidence  certain 


salacious  verses  alleged  to  be  in. 
plaintiff's  handwriting,  and  to 
have  been  found  in  her  writing 
desk.    Held,  no  error.  Id. 

4.  Defendant,  a  sea  captain,  on  re- 
turn from  a  voyage,  was  met  by 
a  person  who  informed  him  of 
certain  incriminating  evidence 
against  his  wife.  Defendant  wa* 
pei-mitted  to  testify  that  he  pro- 
ceeded at  once  to  his  house  and 
informed  plaintiff  of  the  incident, 
and  was  permittwl  to  testify  to  tho 
interview  in  detail.  This  was  ob- 
jected to  as  incompetent  under 
the  provision  of  the  Code  of  Civil 
Procedure  (i^  831)  declaring  a  hus- 
band or  wife  to  be  incompetent  to 
testify  against  the  other  on  trial  of 
an  action  founded  on  an  allega- 
tion of  adultery,  except  to  prove 
marriage  or  disprove  the  allega- 
tion of  adultery.  It  wAs admitted 
as  competent  evidence  on  the  issue 
as  to  cruel  and  inhuman  treat- 
ment, the  court  stating  to  the  jury 
that  it  was  not  admitted  on  the 
question  of  adultery.  Held,  no 
error.  Id, 


EJECTMENT. 

1.  After  judgment  in  an  action  of 
ejectment  an  order  was  granted 
under  the  Code  of  Civil  Proced* 
ure  (^  1525),  setting  aside  the 
judgment  and  granting  a  new 
trial.  Subsequently,  on  motion 
of  defendant,  an  order  was 
granted  setting  aside  said  prior 
order,  amending  and  modifying 
the  judgment  and  execution,  with 
leave  to  apply  again  for  leave  to 
vacate  the  amended  judgment  for 
the  purposes  of  a  new  trial,  but 
refusing  to  set  aside  the  execution, 
under  which  plaintiff  had  been 
put  in  possession.  On  appeal 
irom  the  order,  hdd,  that  it  was 
one  addressed  to  the  discretion  of 
the  court  below  and  so  was  not 
reviewable  here.  (Code  Civ.  Pro. 
§  190.)    De  Lancey  v.  Piepgras, 

88 

2.  After  defendant  had  secured  the 
amendment  to  the  judgment  and 
execution  he  again  resumed  pos- 
session of  the  premises  and  ex- 
cluded plaintiff  therefrom  by 
force.    Upon  application  of  the 
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latter,  defendant  was  ordered 
forthwith  to  restore  such  posses- 
sion, and  thereafter  to  desist  from 
any  physical  resistance  or  inter- 
ference with  plaintiff's  possession. 
Held,  that  the  making  of  the  order 
was  within  the  power  of  the  court; 
that  plaintiff  was  not  required  to 
•  resort  to  some  new  and  inde- 
pendent action  or  proceeding  to 
regain  possession.  Id. 

8.  Where  in  an  action  of  ejectment 
plaintiffs  claimed  title  under  deeds 
^iven  under  a  judgment  in  a  par- 
tition suit,  to  which  defendants 
were  not  parties  and  had  no  con- 
nection therewith,  field,  that  in 
order  to  sustain  the  action,  and  in 
the  absence  of  any  proof  of  pos- 
session of  the  land  by  the  parties 
to  the  partition  suit  or  their  prede- 
cessors in  interest,  plaintiff  was 
bound  to  show  a  subsequent  pos- 
session prior  to  the  possession  of 
defendant ;  also  that  mere  pay- 
ment of  taxes,  claim  of  title  and 
assertions  of  ownership,  even 
when  made  upon  the  land,  did 
not  show  the  actual  possession 
which  raises  the  presumption  of 
title  sufficient  to  maintain  eject- 
ment. Qreenleafy,  B„  F,  d  C.  I. 
R  Co,  395 

4.  Also  heldf  that  admissions  to  the 
effect  that  plaintiffs  owned  the 
land,  made  by  one  from  whom  de- 
fendants took  a  deed,  when  neither 
he  nor  plaintiffs  were  in  posses- 
sion, did  not  bind  the  defendants 
who  subsequently  took  possession 
claiming  to  be  the  owners,  and 
who  relied  upon  their  possession 
as  sufficient  evidence  of  ownership 
as  against  plaintiffs.  Id, 


ELECTION  (OF  REMEDIES). 

When    the    mtner    of    stock 

pledged  to  secure  indebtedness  brought 
action  to  recorer  the  amount  due  on 
sale  of  stock  in  ignorance  that  t/ie  sale 
icas  unlawful,  and  vpon  discovery  of 
this  fact  was  permitted  to  amend  his 
complaint  so  as  to  make  the  action  one 
for  conversion,  field,  that  the  bring- 
ing of  the  action  in  its  orignal  form 
was  not  an  election  to  ratify  the  illegal 
mle. 

ike  Smith  v.  Savin,  815 


ELECTION  (OP  OFFICERS). 

1.  A  school  commissioner  is  a  con- 
stitutional officer  "  elected  by  the 
People,"  and  so,  under  the  State 
(institution  prescribing  the  quali- 
fication of  voters  (Art.  2,  §  1),  may 
only  be  voted  for  by  "male  citi- 
zens,"   In  re  Gage.  113 

2.  Accordingly  held,  that  the  act  of 
1892  (Chap.  214,  Laws  of  1892), 
conferring  upon  women  the  right 
to  vote  for  school  commissioners, 
is  unconstitutional.  Id, 


EMINENT  DOMAIN. 

1.  In  1885  the  commissioners  ap« 
pointed  under  the  act  of  that  year 
to  lay  out  streets,  etc.,  in  the  city 
of  Brooklyn  (Chap.  132,  Laws  of 
1835)  made  and  flleci  a  map  show- 
ing a  street  passing  over  lands 
owned  by  H.  The  street  was  never 
actually  opened  or  regulated.  In 
1851  H.  conveyed  the  adjoining 
lands  by  deed  which  contained  a 
reservation  of  bis  title  and  interest 
in  the  land  forming  the  stret^t.  In 
1864  the  department  of  assessment 
of  the  city  made  and  filed  a  map 
including  said  lands  in  which  the 
street  appeared  substantially  as  in 
the  map  of  1835,  and  since  then  no 
assessment  has  been  made  or  tax 
levied  upon  the  land  of  H.  included 
in  said  street.  In  1879  the  execu- 
tors of  H.  filed  a  map  of  his  lands, 
laid  out  in  streets,  blocks  and  lots, 
corresponding  with  the  commis- 
sioners' map,  with  a  notice,  how- 
ever, indorsed  thereon  to  the  ef- 
fect that  it  was  not  intended  to 
dedicate  anv  of  the  lands  lying 
within  the  lines  of  the  streets  to 
public  use  ;  afterwards  said  ex- 
ecutors conveyed  lots,  bounding 
them  upon  saidf  streets,  and  includ- 
ing the  land  within  the  street  lines 
in  front  of  the  lots  conveyed.  In 
proceedings  instituted  by  the  mu- 
nicipal authorities  to  acquire  title 
for  street  purposes  to  the  lands 
within  the  lines  of  said  street  as  so 
laid  out,  held,  that  H.  and  his  ex- 
ecutors, as  between  themselves 
and  their  grantees,  devoted  the 
lands  to  use  as  a  street,  and  the 
latter  acquired  an  easement  therein 
for  that  purpose ;  tliat  the  execu- 
tors were  only  entitled  to  an  award 
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for  the  value  of  the  public  ease- 
ment, deducting  thereffom  the 
value  of  the  private  easement,  and 
as  the  added  burden  was  merely 
technical  and  nominal,  they  were 
only  entitled  to  nominal  damages. 
In  re  Adaitis.  2^ 

3.  Where  in  proceedings  under  the 
General  Kailroad  Act  (Chap.  140, 
Laws  of  1850,  as  amended)  to  con- 
demn lands  for  railroad  purposes, 
an  award  of  commissioners  is  re- 
versed and  a  new  appraisal  di- 
rected, and  upon  a  second  hearing 
a  new  award  is  made,  the  second 
report  "is  final  and  conclusive  on 
all  the  parties  interested  "  (§  18  of 
said  act,  as  amended  by  chap.  198, 
Laws  of  1876),  and  no  appeal  lies 
to  this  court  from  an  order  of  Gen- 
eral Term  affirming  an  order  of 
Special  Term  confirming  the  sec- 
ond report.  In  re  S.  d  B.  B,  B. 
Co.  532 

EQUITY. 

1.  While  a  party  to  a  written  instru- 
ment may  not  invoke  the  aid  of  a 
court  of  equity  because  of  a  mis- 
take of  law  on  his  part,  where 
there  is  no  improper  conduct  on 
the  part  of  the  other  party,  where 
the  mistake  on  his  part  is  shown, 
and  also  either  positive  fraud  or 
inequitable,  unfair  and  deceptive 
conduct  on  the  other  side,  which 
tends  to  confirm  the  mistake  and 
conceal  the  truth,  it  is  the  right 
and  duty  of  equity  to  award  rehef . 
Havilandw  Wilkis.  35 

2.  In  an  action  instituted  in  1889  to 
restrain  the  operation  of  an  ele- 
vated railroad  upon  a  street  in  the 
city  of  New  lork  in  front  of 
plaintifTs  premises,  and  to  recover 
damages,  the  complaint  alleged 
that  prior  to  March,  1887,  plaintiff 
owned  an  undivided  third  of  the 
premises  as  a  tenant  in  common, 
and  that  she  then  acquired  by  pur- 
chase the  interest  of  her  co-ten- 
ants, who  also  assigned  to  her 
their  rights  of  action  and  claims 
for  damages.  Plaintiff  claimed 
for  damages  sustained  prior  to 
March,  1^7,  as  well  as  since. 
On  the  trial  defendants  moved 
that  the  action  be  severed  and  that 
the  claim  for  damages  acquired  bj 
assignment  be  sent  to  a  jury;  this 


was  denied.  Held,  no  error;  that 
if  the  court  decided  that  the  claim 
for  equitable  reUef  was  well 
founded,  it  was  within  its  discre- 
tion to  assess  all  the  damages  sus- 
tained to  which  plaintiff  was  en- 
titled, whether  belonging  to  her  as 
owner  or  acquired  by  assignment, 
and  that  defendants  had  no  abso- 
lute right  to  have  them  deter- 
mined by  a  jury.  Hunter  v. 
\tan  B,  Co, 


Manhattan . 


281 


3.  Equity  mav  interfere  to  prevent 
a  threatened  cloud  on  title  where 
there  appears  to  be  a  determina- 
tion to  create  such  a  cloud,  and 
the  danger  is  not  merely  specula- 
tive or  potential.  King  v.  Town- 
sh^nd.  358 

When  lessor  entitled  to  aid  of 

court  of  equity  to  restrain  violation 
by  lessee  of  condition  in  lease. 

See  B.  L.  Association  v.  Kei 


ESTOPPEL. 

Notice  to  a  purchaser,  when  he 
took  a  conveyance,  that  another 
claimed  title  under  a  sale,  upon 
execution  issued  on  a  void  judg- 
ment, does  not  operate  as  an  es- 
toppel against  the  former.  Mc- 
Cracken  v.  Flanagan.  174 

When  party  estopped  because 

of  delay  from  recovering  of  exeeutors 
moneys  paid  out  unlawfully,  but  in 
good  faith. 

JSeeHamlandY.  Willets.  85 


EVIDENCE. 

1.  Plaintiffs  obtained  an  attachment 
against  a  corporation,  which  was 
placed  in  the  hands  of  defendant, 
as  sheriff,  who,  by  virtue  thereof, 
levied  upon  certain  property  of 
the  corporation.  A.  claimed  the 
property  and  pursuant  to  an 
agreement  between  him,  a  clerk 
of  one  of  defendant's  deputies  and 
plaintiff's  attorney,  A.  gave  a 
check  as  securitjy^  for  any  judg- 
ment plaintiffs  might  recover,  and 
thereupon  the  property  was  de- 
livered up  to  him,  and  defendant 
drew  the  money  on  the  check.  A. 
commenced  an  action  to  recover 
the  same,  claiming  that  the  prop- 
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erty  belonged  to  him  and  that  the 
check  simply  took  its  place ;  he 
recovered  judgment,  which  was 
paid  by  defendant.  Plaintiffs 
were  not  made  parties ;  they  ob- 
tained judgment  in  the  attach- 
ment suit,  and  having  failed  to 
collect,  brought  this  action  to  re- 
cover the  amount  of  the  judg- 
ment. Plaintiffs  put  in  evidence 
a  copy  of  an  affidavit  claimed  to 
have  been  made  by  defendant;  the 
original  was  presented  in  court 
and  used  by  his  attorney  in  the 
action  of  A.  against  hmi  as  an 
original,  genuine  paper.  It  was 
objected  that  there  was  no  proof 
that  defendant  signed  the  original. 
UeMy  untenable.     Blair  v.  Flack. 

53 

2.  The  judgment  roll  in  the  action 
of  A.  against  defendant  was 
offered  in  evidence  in  his  behalf, 
but  was  excluded.  Hdd,  no  error; 
that  as  plaintiffs  were  not  parties 
to  tliat  action  they  were  not  bound 
by  the  judgment;  also,  as  defend- 
ant had  the  benefit  of  the  proof 
that  he  claimed  and  recovered  in 
that  action  the  proceeds  of  the 
check,  the  judgment  roll  was 
immaterial.  Id. 

8.  In  an  action  by  a  stock  broker  to 
recover  a  balance  alleged  to  be 
due  from  a  customer,  defendant, 
on  cross-examination  of  plaintiff, 
for  the  purpose  of  discrediting 
the  alleged  purchases,  sought  to 
follow  through  plaintiff's  books, 
not  only  the  transactions  in  ques- 
tion, but  his  dealings  with  other 
customers.  The  court  allowed 
this,  except  as  to  the  names  of 
the  other  customers.  Held,  that 
the  limitation  was  within  the  dis- 
cretion of  the  court;  that  the  dis- 
cretion was  reasonably  exercised; 
and  so,  there  was  no  error.  Oil- 
lett  v.  Whiting.  71 

4.  It  was  shown  what  books  were 
kept  by  plaintiff.  Defendant 
offered  to  prove  by  experts  what 
books  were  usually  kept  by  stock 
brokers;  this  was  excluded.  Held, 
no  error.  Id. 

5.  On  the  trial  of  an  action  against 
executors  to  recover  for  services 
rendered,  one  of  the  executors, 
defendants,  who  was  also  a  resid- 


uary legatee  under  the  will,  as- 
a  witness  for  the  defense,  testified 
to  a  conversation  with  decedent, 
in  the  presence  of  plaintiff.  This 
was  objected  to  as  incompetent 
under  the  Code  of  Civil  I*ro- 
cedure  (§  829).  HM,  untenable, 
as  the  Code  simply  excluded  such 
testimony  when  sought  to  be 
given  against,  not  when  given, 
as  here,  in  favor  of  the  personal 
representatives  of  the  deceased. 
McLaughlin  v.  Webster,  76 

6.  P.,  defendant's  testator,  was  a 
private  banker  in  New  York  city; 
by  circulars  he  advertised  him- 
self as  dealing  in  "  choice  stocks," 
and  promised  his  customers  "  care- 
ful attention"  in  all  their  financial 
transactions.  Plaintiff  employed 
P.  to  loan  for  him  ^5,000,  which 
the  latter  agreed  to  do  gratui- 
tously; he  loaned  the  money,  tak- 
ing as  collateral  cerUun  certificates 
of  corporate  stock,  which  had  by 
a  forgery  been  raised  so  as  to  rep- 
resent a  larger  number  of  shares 
than  they  were  issued  for,  and  ia 
consequence  a  loss  resulted.  In 
an  action  to  recover  damages  de- 
fendant offered  to  show  that  P. 
lent  $50,000  of  his  own  money,  ac- 
cepting as  collateral  similarly 
raised  certificates ;  also  that  the 
certificates  in  question  had  been 
given  and  received  on  the  street 
as  collateral  for  loans,  and  de- 
ceived the  skill  of  a  great  number 
of  bankers  and  brokers  who  took 
and  held  them  without  suspicion. 
This  testimony  was  objected  to 
and  excluded.  Held,  error,  as  the 
proof,  if  made,  would  have  shown 
good  faith  on  defendant's  part  and 
would  have  excused  and  justified 
the  failure  to  discover  the  forgery. 
Mam  V.  Post.  100 

7.  In  an  action  for  the  conversion  of 
certain  machinery  which  had  been 
used  by  plaintiff  for  several  years 
before  the  alleged  conversion, 
plaintiff  was  permitted  to  prove, 
under  objection  and  exception, 
what  the  machinery  cost  when 
new.  Held,  no  error;  that  the 
testimony  was  some  evidence  of 
value.     Hawver  v.  Bell,  140 

8.  Declarations  of  a  deceased  person, 
made  when  he  was  in  po^ssion 
of  real  estate,  in  reference  to  his 
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title  thereto,  which  were  against 
his  interest,  may  be  given  in  evi- 
dence even  in  an  action  between 
third  parties  where  the  title  comes 
in  question.     Lyon  v.  Ricker.  225 

9.  Plaintiff's  complaint  alleged  that 
his  father  executed  and  delivered 
to  defendant  a  warranty  deed 
conveying  certain  premises  then 
in  the  possession  of  the  grantor 
to  plaintiff,  with  instructions  to 
deliver  the  same  to  the  latter  on 
the  death  of  the  grantor,  and  that 
defendant,  upon  demand  made 
after  such  death,  refused  to  de- 
liver the  same.  Defendant's 
answer  denied  certain  of  the  alle- 
gations of  the  complaint,  but  made 
no  claim  to  the  deed  or  any  interest 
in  it,  simply  stating  that  he  "  re- 
tains possession  of  the  deed  for 
the  reason  that  he  does  not  know 
to  whom  to  deliver  it  or  his  duties 
in  the  premises."  The  only  evi- 
dence as  to  the  purpose  of  the 
delivery  of  the  deed  to  defend- 
ant was  testimony  of  declarations 
of  the  grantor  after  making  the 
deed,  and  while  in  possession  of 
the  land,  to  the  effect  that  he  had 
made  out  the  deed  in  question, 
and  another  deed  to  plaintiff's 
brother,  and  left  them  with  defend- 
ant, to  be  given  to  the  grantees  on 
his  (the  grantor's)  death.  Held, 
that  the  evidence  was  competent: 
and  so,  that  objections  thereto 
were  properly  overruled.  Id. 

10.  One  of  the  witnesses  to  prove 
these  declarations  was  sjud 
brother.  Held,  that  the  fact  that 
he  occupie<i  the  sjime  position  as 
plaintiff,  while  it  might  go  to  his 
credibihty,  did  not  render  his  tes- 
timony incompetent.  /(/. 

11.  The  testimony  of  defendant  as  a 
witness  in  his  own  behalf,  as  to 
what  took  place  between  him  and 
the  grantor  was  offered  and  re- 
jected. Held,  no  error  (Code  Civ. 
Pro.  §  829);  that  the  testimony 
was  not  made  competent  by  the 
fact  that  the  declarations  of  the 
grantor  made  at  other  times  had 
been  received  on  behalf  of  plaintiff. 

Id. 

12.  In  an  action  against  an  elevated 
railroad  company  to  recover  dam- 
ages caused  by  the  operation  of  its 
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road  in  front  of  plaintiff's  premises 
expert  evidence  is  admissible  to 
show  the  general  effects  caused 
by  the  maintenance  and  operation 
of  the  road  upon  abutting  and 
neighboring  properties.  Hunter 
v.  ManJiattan  It  Co,  281 

13.  In  an  action  to  redeem  lands 
sold  upon  foreclosure  of  a  mort- 
gage by  advertisement,  it  ap- 
peared that  the  attorney  who  fore- 
closed the  mortgage  for  D.,  the 
mortgagee,  was  dead  at  the  time 
of  the  trial.  Plaintiff  offered  to 
prove  that  said  attorney  told  the 
mortgagor  that  the  foreclosure 
would  make  no  difference  as  to 
the  agreement  between  him  and 
1).  This  was  objectetl  to  and 
excluded.  Udd,  no  error.  Leicia 
V.  Duaue.  302 

14.  Under  a  general  denial  in  an 
action  on  contmct,  defendant  may 
controvert  by  evidence  anything 
which  plrtintiff  is  bound  to  prove 
in  the  first  instance  to  make  out 
his  cause  of  action,  and  anything 
he  is  permitted  to  prove  for  that 
purpose.     Milbank  v.  Jones.     340 

15.  Plaintiff's  complaint  alleged  in 
substance  the  receipt  by  defendant 
of  $5,000  to  be  held  m  trust  for 
plaintiff,  the  trust  to  be  terminated 
at  the  election  of  the  latter  on  or 
after  a  dav  specified;  that  after 
that  day  plaintiff  notified  defend- 
ant of  liis  electiop  to  terminate  the 
trust  and  demanded  the  money, 
which  defendant  refused  to  pay. 
The  answer  was  a  general  denial. 
Upon  the  trial  plaintiff  was  per- 
mitted to  prove  an  agreement  by 
which  defendant  acknowledged 
receipt  of  the  sum  specified,  which 
he  agrecKl  to  return  to  plaintiff  in 
case  a  certain  resolution  of  the 
common  council  of  New  York  city 
should  not  pass  and  take  effect 
before  a  day  specified.  Defendant 
offered  to  prove  tlmt  plaintiff,  sub- 
sequent to  the  making  of  the  agree- 
ment, extended  the  time  for  the 
passage  of  the  resolution;  that  it 
was  passed  and  went  into  effect 
on  the  day  specified;  that  defend- 
ant delivered  to  plaintiff  a  certified 
copy  thereof,  and  that  the  latter 
accepted  it  as  performance.  This 
was  objected  to  and  excluded. 
Held,  error.  Id. 

81 


642 


INDEX. 


16.  In  proceedings  for  the  probate 
of  a  will  which  is  contested  on  the 
ground  that  there  was  no  due 
publication  of  the  will,  a  bene- 
ficiary under  it  is  incompetent  to 
testify  to  any  conversation  or 
transaction  in  his  presence  at  the 
time  of  its  execution  and  jmbli- 
cation.  What  occurred  at  that 
time  is  a  transaction  between  the 
testator  and  the  witness  within 
the  meaning  of  the  Code  of  Civil 
Procedure  (§  829).  although  the 
witness  took  no  actual  imrt  in  the 
conversation,  and  it  was  wholly 
between  the  testator  and  the  at- 
testing witnesses.     In  re  Bernaee. 


17.  Plaintiff  through  a  broker  sold 
to  defendant  certain  parcels  of 
canary  seed  described  in  the  brok- 
er's note  as  to  each  parcel  as 
"March  steamer  shipment  from 
Turkey,"  the  name  of  the  steamer 
being  given.  After  stating  the 
price  and  that  the  seed  was  to  be 
paid  for  within  a  time  specified 
**from  date  of  delivery  on  dock 
in  New  York,"  each  note  contained 
this  clause:  "Goods  to  be  taken 
from  dock  on  arrival  of  steamer 
when  ready  for  delivery."  The 
parcels  were  shipj)ed  by  the 
steamer  named  to  Liverpool,  and 
there  transhipped  to  another 
steamer  which  brought  them  to 
New  York,  where  they  were  ten- 
dered to  defendants,  who  refused 
to  accept  solely  on  the  ground 
that  the  seed  was  not  brought  by 
the  steamer  named  direct  to  New 
York.  On  trial  of  an  action  to  re- 
cover damages  plaintiff  offered  to 
prove  that  at  the  time  of  sale  there 
was  not  and  never  had  been  freight 
steamers  siiiling  direct  from  Tur- 
key to  New  \ork,  and  that  the 
invariable  custom  was  to  carry 
goods  to  Liverpool,  and  there 
transfer  them  to  a  steamer  for  New 
York.  This  evidence  was  ex- 
cluded. Held,  error;  that  the 
broker's  notes  did  not  in  explicit 
terms  require  a  shipment  direct  in 
the  stime  steamer  from  Turkey  to 
New  York;  that  while  the  steamer 
of  shipment  was  identified  that  of 
arrival  was  not,  and  the  language 
of  the  contract  admitted  of  a 
doubt  as  to  whether  the  intent 
was  that  both  were  to  be  the  same, 
and  to  solve  this  doubt  the  evi- 


dence was  proper.  langi  v.  J^M^n- 
»tH)i.  414 

18.  In  an  action  for  a  limited  divorce 
brought  by  the  wife  on  the  around 
of  alleged  cruel  and  inhuman 
treatment,  defendant  in  his  answer 
denied  the  charges  of  the  com- 
plaint, set  up  by  way  of  counter- 
claim adultery'  on  the  part  of 
plaintiff,  and  asked  a  judgment 
of  absolute  divorce.  On  the  trial 
plaintiff,  before  resting,  called  the 
person  with  whom,  in  the  answer, 
plaintiff  was  alleged  to  have  com- 
mitted adultery,  who  denied  the 
same.  On  cross-examination  he 
was  asked  and  permitted  to  an- 
swer, undef  objection  and  excep- 
tion, if  he  did  not,  at  a  time  and 
place  specified,  admit  to  a  person 
named  that  his  relations  with 
plaintiff  were  illicit ;  this  he  de- 
nied. The  person  named  was 
thereafter  called  as  a  witness  by 
defendant,  and  was  permitted  to 
testify'  tliat  the  allegecl  co-respond- 
ent did  make  the  admission.  Held, 
no  en-or.     Woodrick  v.  Woodrick. 

457 

19.  Plaintiff  set  up  in  her  complaint 
that  defendant  forbade  her  from 
visiting  her  parents.  Defendant 
alleged  that  the  reason  plaintiff  did 
not  visit  her  mother  was  because 
they  had  a  falling  out.  Defend- 
ant was  permitted  to  testify,  under 
objection  and  exception,  to  certain 
alleged  communications  of  plain- 
tiff's mother  to  him  as  to  plaintiff's 
conduct  with  other  men,  which  he 
testified  he  communicated  to  plain- 
tiff. HeM,  that  the  evidence  was 
competent.  Id. 

20.  Defendant  offered  and  was  per- 
mitted to  give  in  evidence  certain 
salacious  verses  alleged  to  be  in 
plaintiff's  handwriting,  and  to 
have  been  found  in  her  writing 
desk.     Heldy  no  error.  Id. 

21.  Defendant,  a  sea  captain,  on 
return  from  a  voyage,  was  met  by 
a  person  who  informed  him  of 
certain  incriminating  evidence 
against  his  wife.  Defendant  was 
permitted  to  testify  that  he  pro- 
ceeded at  once  to  his  house  and 
informed  plaintiff  of  the  incident, 
and  was  i)ermitted  to  testify  to  the 
interview  in  detail.    This  was  ob- 
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jected  to  as  incompetent  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  881)  declaring  a  hus- 
band or  wife  to  be  incompetent  to 
testify  against  the  other  on  trial 
of  an  action  founded  on  an  allega- 
tion of  adultery,  except  to  prove 
marriage  or  disprove  the  allega- 
tion of  adultery.  It  was  admitted 
as  competent  evidence  on  the  issue 
as  to  cruel  and  inhuman  treatment, 
the  court  stating  to  the  jury  tliat 
it  was  not  admitted  on  the  ques- 
tion of  adultery.    Held,  no  error, 

Id. 

• 

J82.  T.  &  M.,  plaintiff's  assignors,  and 
defendant  entered  into  a  contract 
by  the  terms  of  which  the  former 
agreed  to  make  a  monument  for 
the  latter,  who,  the  contract  stated^ 
*'is  to  inspect  the  model  when 
made  in  clay,  and  it  is  to  be  made 
to  his  entire  satisfaction."  In  an 
Action  for  an  alleged  breach  of  the 
contract,  plaintiff  gave  evidence 
to  the  effect  that  defendant  in- 
spected the  model  when  finished 
and  expressed  his  entire  satisfac- 
tion therewith.  This  was  denied 
by  defendant,  who  testified  that, 
on  the  contrary,  he  expressed 
dissatisfaction,  specifying  various 
defects  and  objections.  Plaintiff 
was  permitted,  against  the  objec- 
tion of  defendant,  to  read  in  evi- 
dence a  letter  from  M.  to  defend- 
ant which,  among  other  things, 
stated  in  substance  that  the  model 
had  been  on  exhibition  in  the 
studio  of  T.  &  M.  for  about  a 
month,  and  that  hundreds  of  vis- 
itors, professional  and  business 
men  and  women,  unanimously 
commended  it;  this  was  foUoweci 
by  a  statement  of  what  various 
persons,  who  were  named,  had 
said  upon  the  subject.  Held,  that 
the  admission  of  the  letter  in 
evidence  was  error,  requiring  a 
reversal  of  the  j  udgment.  Thomas 
V.  Oags.  506 

EXCISE. 

1.  The  Civil  Danwige  Act  of  1873 
(Chap.  646,  Laws  of  1873)  was  not 
repealed  by  the  provision  of  the 
act  of  1892,*^  **  in  relation  to  excise  " 
(§  2.  chap.  403,  I^iws  of  1892), 
providing  for  the  recovery  of 
damages  caused  by  the  sale  of 
intoxicating  liquors  in  case  pre- 


vious notice  has  been  given  for- 
bidding the  sale.  The  said  pro- 
vision and  the  one  upon  the  same 
subject  in  the  act  of  1892,  *'  to  re- 
vise and  consolidate  the  laws  in 
relation  to  the  sale  of  intoxicating 
liquors"  (§40,  chap.  401,  Laws  of 
1892),  are'  to  be  read  as  simply 
amendator^y  of  the  act  of  1878,  not 
as  repealing  it  by  implication. 
Quinlaii  v.  Welch.  158 

.  A  cause  of  action,  therefore, 
which  accrued  prior  to  said 
amendments  was  not  affected 
thereby.  Id, 


EXECUTION. 

1.  In  an  action  brought  by  the 
receiver  of  an  insolvent  manu- 
facturing corporation  to  set  aside 
a  transfer  of  property  to  defend- 
ant, made  by  the  corporation  in 
contemplation  of  insolvency,  and 
so  in  violation  of  the  statute  (1  R. 
S.  603,  g  4),  and  to  compel  pay- 
ment of  its  value,  the  answer  set 
up  as  a  defense  that  subsequent 
to  the  transfer  and  before  the 
appointment  of  plaintiff  as  re- 
ceiver, third  parties,  under  a 
judgment  and  execution  against 
the  corporation,  sold  the  property 
as  the  property  of  the  corporation, 
and  so  tliat  plaintiff  took  no  inter- 
est therein.  It  appeared  that  the 
amount  bid  on  the  execution  sale 
was  one  dollar,  and  such  sale  was 
made  for  that  sum.  Held,  that  a 
finding  was  justified  that  the  sale 
was  made  subject  to  the  transfer. 
Stotiebridge  v.  Perkins.  1 

2.  It  did  not  appear  that  the  sheriff 
ever  made  an  actual  levy  under 
the  execution,  and  at  the  time  the 
sale  was  made  the  property  was 
not  present  or  within  the  view  of 
those  attending  the  sale.  Held, 
that  no  valid  sale  was  established. 

Id. 

3.  A  sale  of  personal  property  upon 
execution  affords  no  protection 
to  a  party  defending  under  it, 
unless  he  shows, /r«^  a  levy,  i.  e., 
such  an  exercise  of  right  and 
dominion  by  the  officer'  over  the 
property  as  would  subject  him  to 
an  action  of  trespass  by  the  owner 
if  the  levy  was  not  justified,  and 
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second,  a  sale  with  the  property 
actually  present  and  within  the 
yiew  of  the  persons  attending  the 
sale.  Id. 

4.  A  sale  of  land  on  execution, 
issued  upon  a  void  judgment 
a^nst  the  owner,  in  no  way 
anects  his  title,  and  a  subsequent 
conveyance  by  him  is  just  as 
effectual  as  if  "the  judgment  had 
never  in  form  been  entered. 
McCracken  v.  Flanagan,  174 

5.  A  purchaser  on  sale  of  land  on 
execution,  having  paid  the  pur- 
chase price,  and  received  the 
sheriff's  certificate  of  sale,  after 
obtaining  the  sheriff's  deed  is  in 
the  same  position  as  if  the  deed 
had  been  executed  by  the  judg 
ment  debtor  when  the  judgment 
was  docketed,  and  while  holdinc 
the  certificate  he  is  to  be  regarded 
the  same  as  if  the  debtor  had  at 
the  time  of  docketing  the  judg- 
ment executed  a  contract  of  sale 
and  received  the  full  purchase 
price.    Maroiiey  v.  Boyle.         462 

6.  Such  a  purchaser,  therefore,^  is 
entitled  to  protection  against  "an 
outstanding  and  unknown  lien  for 
purchase  money  in  favor  of  a 
former  grantor.  Id. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  commissions  of  an  executor, 
until  ascertained  and  liquidated  in 
the  manner  prescribed  by  law,  are 
not  subject  to  his  disposal,  but 
upon  grounds  of  public  policy  are 
unassignable.  In  re  Worthing- 
ton.  9 

2.  Where,  therefore,  one  claiming 
under  an  assignment  of  his  com- 
missions, executed  by  an  execu- 
tor before  settlement  of  his  ac- 
counts, appealed  from  an  order  of 
the  General  Term  affirming  «n 
order  of  the  surrogate  denymga 
motion  made  by  said  assignee  to 
open  and  modify  his  decree,  made 
on  settlement  of  the  accounts  of 
the  executors,  which  decree  re- 
fused commissions  to  the  assi<rnee, 
held,  that  the  appellant  had  no 
interest  authorizing  him  to  make 
the  motion  or  bring  the  appeal.  Id. 


3.  By  the  will  of  8.  he  gave  his 
residuary  estate  to  his  wife,  "  to  be 
used  and  enjoyed  by  her*'  during 
life  or  as  long  as  slhe  should  re- 
main his  widow,  and  at  her  death 
or  re-marria^e  then  the  same  to  be 
equally  divided  between  other 
persons  named  in  the  will;  the 
same  to  be  "received  and  ac- 
cepted "  by  her  in  lieu  of  dower. 
The  testator  left  personal  estate 
only,  which  was  converted  into 
money.  The  executor  died  and 
an  administrator  with  the  will 
annexed  was  appointed,  who  in- 
curred some  expense  as  such. 
Upon  settlement  of  the  executor'a 
accounts  the  surrogate  decreed 
that  the  whole  fund  should  be 
paid  over  by  the  administrator  of 
the  executor  directly  to  the  widow, 
who  was  then  a  resident  of  another 
state,  and  that  she  was  entitled  to 
the  possession  thereof  without 
giving  security.  Held,  error;  that 
the  administrator  with  the  will 
annexed  was  entitled  to  have  the 
money  paid  over  to  him,  and  if  he 
had  made  any  disbursements,  or 
incurred  any  obligations  properly 
chargeable  to  the  estate,  he  was 
entitled  to  an  opportunity  of  prov- 
ing this  and  to  a  decree  for  their 
payment;  also,  that  the  will  sim- 
ply ^ave  to  the  wndow  an  estate 
for  life  or  during  widowhood,  and 
upon  the  happening  of  either 
event  the  remaindermen  were 
entitled  to  the  whole  corpus  of 
the  estate;  that  as  the  property 
was  not  of  a  kind  which  must  be 
individually  possessed  in  order  to 
be  enjoyed,  she  was  not  entitled 
to  possession  without  giving  secu- 
rity.    In  re  McDougaU,  21 

4.  An  award  of  costs  against  an 
executor  or  administrator,  without 
a  certificate  of  the  trial  judge 
showing  the  facts  upon  which  such 
an  award  must  be  based  is  error. 
(Code  Civ.  Pro.  §§1885,  1886.) 
Matson  v.  Abbey,  179 

5.  By  the  will  of  M.  a  sum  was 
given  to  his  executors  to  be  held 
in  trust  for  the  benefit  of  T.  dur- 
ing life,  the  trust  fund  to  be  in- 
vested in  bonds  and  mortgages, 
and  upon  his  death  to  be  distnbu- 
tell  among  his  children.  In  an 
action  by  the  sole  surviving  child 
of  T.,  brought  after  his  death,  to- 
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compel  the  residuary  legatees  to 
account,  and  to  pay  the  amount  of 
the  trust  fund,  it  appeared  that 
there  had  been  a  final  accounting 
by  the  executors,  and  at  that  time 
the  amount  of  the  trust  fund  was 
in  their  hands  in  bonds  and  mort- 
gages, which  were  held  by  them 
as  the  tru£it  fund,  and  no  part 
thereof  was  ever  paid  to  the  resid- 
uarjr  legatees.  Neither  T.  nor 
plamtiflf  were  cited  to  appear  upon 
the  accounting.  By  the  surro- 
gate's decree  thereon,  the  execu- 
tors were  credited  with  the  amount 
of  the  trust  fund.  Held,  that  in 
the  absence  of  proof  of  an^- 
fraudulent  conversion  or  combi- 
nation on  the  part  of  the  residuary 
legatees  whereby  the  trust  fund 
was  affected  or  divested,  no  claim 
was  estabUshed  against  them;  that 
the  trust  fund  having  been  in- 
vested and  set  apart  as  prescribed 
by  the  will,  and  the  trust  being  in 
that  condition  at  the  time  of  the 
decree,  tlie  irregularity  in  not 
citing  plaintiff  and  T.  did  not 
render  the  distribution  of  the 
residuary  estate  invalid ;  that 
plaintiff's  interest  was  simply  in 
the  trust  fund,  and  he  had  no  con- 
cern in  the  distribution  of  the 
residue ;  that  for  any  breach  of 
duty  upon  the  jmrt  of  the  exec- 
utors and  trustees  his  remedy 
was  against  them,  not  against  the 
distributees.    MUlay.  Smith.    256 

6.  Where  an  executor  and  executrix 
who  were  legati»es  under  the  will 
executed  an  instrument  stating 
that  their  acounts  were  settled  "as 
between  themselves,  and  as  be- 
tween themselves  and  said  estate, " 
and  mutually  releasing  each  other 
from  every  liability  "  by  reason  of 
anything  relating  to  the  estate  or 
the  doings  or  proceedings  of  either 
of  them  as  executrix  or  executor 
of  said  will,"  hdd,  that  the  release 
was  a  bar  to  proceedings  instituted 
by  the  executor  before  the  surro- 
gate to  compel  the  executrix  to 
account.  Also,  that  the  effect  of 
the  instrument  as  a  bar  was  not 
affected  by  the  fact  that  there  was 
an  infant  interested  in  the  estate  ; 
that  the  release,  while  it  stands, 
was  effectual  as  a  bar  umier  all 
circumstances  as  between  the  ex- 
ecutor and  executrix.  In  re 
Pruyn,  544 


I     A^  to  mffltiency  of  evidence  to 

stutain  deeuion  of  Surrogate's  Court 
on  Hettlenient  of  cjcecutorti  aeeourU. 
See  In  re  Bolton  (Mem.).  654 

As  to  sujficiency  of  evidence  to 

I  sustain  judgment  discharging  sureties 
I  on  administrators'  bond. 

See  Aliman  v.  WUe  (Mem.).       574 


FALSE  IMPRISONMENT. 

Plaintiff  was  arrested  by  virtue  of  a 
'  warrant  issued  by  the  recorder  of 
the  city  of  Amsterdam,  upon  in- 
formation sworn  to  by  defendant, 
based  upon  the  provision  of  the 
Code  of  Criminal  Procedure  (§  84) 
authorizing  an  information  to  be 
laid  before  a  magistrate  that  a  per- 
son has  threatened  to  commit  a 
crime  against  "the  person  or  prop- 
erty of  another. "  The  information 
charged  that  plaintiff  threatened 
to  commit  the  crime  of  in j  urine 
properly  of  a  corporation  named 
(Penal  Code,  §i^  639,  654),  in  that 
he  threatened  to  tear  down  a  wall 
then  being  erected  thereon,  and 
there  was  just  reason  to  fear  that 
he  would  tear  down  and  demolish 
it.  The  warrant  recited  the  facts 
substantially  as  stated  in  the  in- 
formation; neither  alleged  any  un- 
law^f  ul  or  criminal  intent,  tn  an 
action  for  false  imprisonment  it 
appeared  that  defendant  askai 
that  the  warrant  be  issued;  he  re- 
ceived and  delivered  it  to  the  chief 
of  police  with  a  request  that  it  be 
served  *' right  away."  After  the 
arrest  plaintiff  was  taken  to  the 
re(H)rder's  office,  and  thereafter,  on 
motion  of  his  counsel,  the  proceed- 
ing was  dismissed.  ILld,  that  the 
recorder  acquired  no  jurisdiction, 
and  so  the  warrant  and  all  pro- 
ceedings under  it  were  absolutely 
void;  and  that  defendant  was 
liable.    Hewitt  v.  Newburger.    538 


FLSII  AND  FISHERIES. 

1.  Under  the  provisions  of  the  act 
i  for  the  preservation  of  fish  and 
'  game  (i^t5  238,  240,  chap.-  488,  Laws 
I  of  1892),  as  amended  in  1893  (Cliap. 
I  573.  Laws  of  1893),  fines  as  well 
'  9A  penaltie^s  for  violations  of  the 
act  are  required  to  be  paid  over  to 
I     the  ])oard  of  commissioners  of  fish- 
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ing  corporation  to  set  aside  a 
transfer  of  property  lo  defendant, 
made  by  the  corporation  in  con- 
templation of  insolvency,  and  so 
in  violation  of  the  statute  (1  R.  S. 
603,  S  4),  and  to  compel  payment 
of  its  value,  the  answer  set  up  as  a 
defense  that  subsequent  to  the 
transfer  and  before  the  appoint- 
ment of  plaintiff  as  receiver,  third 
parties,  under  a  judgment  and  ex- 
ecution against  the  corporation, 
bold  the  property  as  the  property 
of  the  corporation,  and  so  that 
plaintiff  took  no  interest  therein. 
It  appeared  that  the  amount  bid 
on  the  execution  sale  was  one  dol- 
lar, and  such  sale  was  made  for 
that  sum.  IleUl,  that  a  finding  was 
justified  that  the  sale  was  made 
subject  to  the  transfer.  Stone- 
bHd{fe  v.  Perk  if  IS.  1 

2.  As  to  whether,  even  if  a  valid 
sale  of  the  property  upon  execu- 
tion had  been  shown,  it  would 
have  constituted  a  defense  in  the 
absence  of  alieeations  connecting 
defendants  with  the  title  so  ob- 
tained, qucere.  Id. 

2.  In  an  action  to  recover  rent  due 
under  a  lease  of  premises  in  the 
city  of  New  York  the  defense  was 
an  eviction.  The  only  act  of  the 
lessors  upon  which  the  defense  was 
attempted  to  be  supported  was 
the  giving  to  contractors  for  an 
excavation  upon  an  adjoining  lot 
a  permit  to  enter  on  the  premises, 
as  required  by  the  Consolidation 
Act  (5^  474,  chap.  410,  Ijaws  of 
1882),  in  order  to  subject  the  party 
making  the  excavation  to  the  obli- 
gation of  protecting  the  building 
on  the  leased  premises  from  injury. 
IIcl(f,  that  in  the  absence  of  any 
reservation  in  the  lease  of  a  right 
to  enter  for  such  a  purpose,  the 
permit  of  the  lessors  alone  was  iu- 
suftlcient  to  give  a  right  of  entry 
to  the  licensees,  but  the  consent  of  i 
the  lessees  was  also  necessary,  and 
so,  if  the  contractors  entered  with- 
out defendant's  consent,  for  their 
trespass  plaintiffs  were  not  respon- 
sible, and  the  defense  was  not  es- 
tablished.   McKenzie  v.  Ilattoji.   0  ' 

4.  In  an  action  against  executors  to 
recover  the  value  of  services  al- 
leged to  have  been  rendered  the 
deceased,  held,  that   defendants, 


under  a  plea  of  payment,  were 
entitled  to  prove  an  agreement 
between  plaintiff  and  the  testator 
that  certain  devises  and  bequests 
to  the  former  in  the  will  of  the 
latter  should  be  in  full  payment 
and  discharge  of  any  claim  for 
such  services,  save  in  case  the  will 
failed  to  be  admitted  to  probate; 
and  that  as  the  claim  was  unliqui- 
dated and  of  a  character  that  could 
be  legally  discharged  by  such  an 
agreement,  and  it  having  been  per- 
formed by  decedent,  and  the  pro- 
vision made  for  him  in  the  will 
accepted  by  plaintiff,  a  complete 
defense  to  the  action  was  estab- 
lished.    McLaughlin  v.    Webster, 

76 

.    DEMAND. 

The  duty  rests  upon  a  party  receiv- 
ing money  for  the  use  of  another 
to  pay  it  over  as  soon  as  received, 
or,  at  least,  within  a  reasonable 
time,  and  an  action  is  maintain- 
able by  the  latter  to  recover  the 
same  without  demand.  Wood  v. 
Toung,  211 

DEMURRER. 

See  Pleading. 

DEVISE. 

The  will  of  S.  gave  the  use  and  in- 
come of  his  real  estate,  one-half 
to  P.,  the  other  half  to  I.,  during 
life,  but  in  either  case  not  to  ex- 
ceed twenty  years  from  the  tes- 
tator's death.  In  ease  I.  died 
before  the  expiration  of  the  twenty 
years  the  ' '  use  and  income  "  of 
his  Irnlf,  was  given  "to  the  eldest 
male  issue  *  *  ♦  then  surviv- 
ing "  of  T.  and  A.  In  case  I.  sur- 
vived the  twenty  years  the  whole 
of  the  real  estate  was  given  to 
him  on  condition  that  he  pay  cer- 
tain legacies;  if  he  died  before  the 
expiration  of  the  twenty  years  the 
real  estate  was  devised  to  "the 
eldest  male  issue "  of  T.  and  A. 
upon  the  same  condition  and  siilv 
ject  to  the  interest  given  to  P. 
His  residuary  estate  the  testator 
gave  to  his  executors  upon  certain 
trusts  and  upon  the  expiration 
thereof  to  beneficiaries  named. 
P.  died  three  years  after  the  tes- 
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tator.  I.  died  thereafter  and 
within  the  twenty  years ;  at  his 
death  T.  and  A.  had  no  issue  liv- 
ing, but  thereafter  a  son  was  born 
to  them.  In  an  action  for  the  con- 
struction of  the  will.  Jid(ly  tliat  as 
T.  and  A.  had  no  male  issue  living 
at  the  time  of  death  of  I.,  the  de- 
vise to  their  ''eldest  male  issue" 
lapsed,  and  the  real  estate  went, 
not  to  the  heirs  of  the  testator, 
but  into  the  residuary  estate  and 
passed  under  the  residuary  clause. 
Smith  V.  Smith.  29 


DIVORCE. 

1.  In  an  action  for  a  limited  divorce 
brought  by  the  wife  on  the  ground 
of  alleged  cruel  and  inhuman 
treatment,  defendant  in  his  answer 
denied  the  charges  of  the  com- 
plaint, set  up  by  way  of  counter- 
claim adultery  on  the  part  of 
plaintiff,  and  asked  a  judgment  of 
absolute  divorce.  On  the  trial 
plaintiff,  before  resting,  called  the 
person  with  whom,  in  the  answer, 
plaintiff  was  alleged  to  have  com- 
mitted adultery,  who  denied  the 
same.  On  cross-examination  he 
was  asked  and  permitted  to 
answer,  under  objection  and  ex- 
ception, if  he  did  not,  at  a  time 
and  place  specified,  admit  to  a  per- 
son named  that  his  relations  with 
plaintiff  were  illicit;  this  he  de- 
nied. The  person  named  was 
thereafter  called  as  a  witness  by 
defendant,  and  was  permitted  to 
testify  that  the  alleged  co-respond- 
ent did  make  the  admission.   lleM, 


no  error. 


Woodrick  v.  Woodrick. 
457 


2.  Plaintiff  set  up  in  her  complaint 
that  defendant  forbade  her  from 
visiting  her  parents.  Defendant 
alleged  that  the  reason  plaintiff 
did  not  visit  her  mother  was  be- 
cause they  had  a  falling  out.  De- 
fendant was  permitted  to  testify, 
under  objection  and  exception,  to 
certain  alleged  communications  of 
plaintiff's  mother  to  him  as  to 
plaintiff*s  conduct  with  other  men, 
which  he  testified  he  communi- 
cated to  plaintiff.  Held,  that  the 
evidence  was  competent.  Id. 

8.  Defendant  offered  and  was  per- 
mitted to  give  in  evidence  certain 


salacious  verses  alleged  to  be  in 
plaintiff's  handwriting,  and  to 
have  been  found  in  her  writing 
desk.    Held,  no  error.  Id, 

4.  Defendant,  a  sea  captain,  on  re- 
turn from  a  voyage,  was  met  by 
a  person  who  informed  him  of 
certain  incriminating  evidence 
against  his  wife.  Defendant  waS' 
permitted  to  testify  that  he  pro- 
ceeded at  once  to  his  house  and 
informed  plaintiff  of  the  incident, 
and  was  permittwl  to  testify  to  tho 
interview  in  detail.  This  was  ob- 
jected to  as  incompetent  under 
the  provision  of  the  Code  of  Civil 
Procedure  (g  831)  declaring  a  hus- 
band or  wife  to  be  incompetent  ta 
testify  against  the  other  on  trial  of 
an  action  founded  on  an  allega- 
tion of  adultery,  except  to  prove 
marriage  or  disprove  the  allega- 
tion of  adultery.  It  was  admitted 
as  competent  evidence  on  the  issue 
as  to  cruel  and  inhuman  treat- 
ment, the  court  stating  to  the  jury 
that  it  was  not  admitted  on  the 
question  of  adultery.  Held,  no 
error.  Id. 

EJECTMENT. 

1.  After  judgment  in  an  action  of 
ejectment  an  order  was  granted 
under  the  Code  of  Civil  Proced* 
ure  (§  1525),  setting  aside  the 
judgment  and  granting  a  new 
trial.  Subsequently,  on  motion 
of  defendant,  an  order  was 
granted  setting  aside  said  prior 
order,  amending  and  modifying 
the  judgment  and  execution,  with 
leave  to  apply  again  for  leave  to 
vacate  the  amenaed  judgment  for 
the  purposes  of  a  new  trial,  but 
refusing  to  set  aside  the  execution, 
under  which  plaintiff  had  been 
put  in  possession.  On  appeal 
irom  the  order,  Juld,  that  it  was 
one  addressed  to  the  discretion  of 
the  court  below  and  so  was  not 
reviewable  here.  (Code  Civ.  Pro. 
§  190.)    De  Ixmcey  v.  Piepgra*. 


2.  After  defendant  had  secured  the 
amendment  to  the  judgment  and 
execution  he  again  resumed  pos- 
session of  the  premises  and  ex- 
cluded plaintiff  therefrom  by 
force.    Lpon  application  of  the 
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latter,  defendant  was  ordered 
forthwith  to  restore  such  posses- 
sion, and  thereafter  to  desist  from 
any  physical  resistance  or  inter- 
ference with  plaintiflTs  possession. 
Held,  that  the  making  of  the  order 
was  within  the  power  of  the  court  j 
that  plaintiff  was  not  required  to 
•  resort  to  some  new  and  inde- 
pendent action  or  proceeding  to 
regain  possession.  Id, 

8.  Where  in  an  action  of  ejectment 
plaintiffs  claimed  title  under  deeds 
^ven  imder  a  judgment  in  a  par- 
tition suit,  to  which  defendants 
were  not  parties  and  had  no  con- 
nection therewith,  Jieldy  that  in 
order  to  sustain  the  action,  and  in 
the  absence  of  any  proof  of  pos- 
session of  the  land  by  the  parties 
to  the  partition  suit  or  their  prede- 
cessors in  interest,  plaintiff  was 
bound  to  show  a  subsequent  pos- 
session prior  to  the  possession  of 
defendant;  also  that  mere  pay- 
ment of  taxes,  claim  of  title  and 
assertions  of  ownership,  even 
when  made  upon  the  land,  did 
not  show  the  actual  possession 
which  raises  the  presumption  of 
title  sufficient  to  maintain  eject- 
ment. Qreerdeafy.  JB.,  F,  d>  C.  I. 
R  Co.  895 

4.  Also  Iield,  that  admissions  to  the 
effect  that  plaintiffs  owned  the 
land,  made  by  one  from  whom  de- 
fendants took  a  deed,  when  neither 
he  nor  plaintiffs  were  in  posses- 
sion, did  not  bind  the  defendants 
who  subsequently  took  possession 
claiming  to  be  the  owners,  and 
who  relied  upon  their  possession 
as  sufficient  evidence  of  ownership 
as  against  plaintiffs.  Id. 


ELECTION  (OP  RE^IEDIES). 

When   the    owner    of    stock 

pledged  to  secure  indebtedness  brought 
aetion  to  recoter  the  amount  due  on 
sale  of  stock  in  ignorance  that  the  sale 
teas  unlatrftil,  and  upon  discovery  of 
this  fact  teas  permitted  to  amend  his 
complaint  so  as  to  make  the  action  one 
for  conrersian,  held,  that  the  bring- 
ing of  the  action  in  its  arignnl  form 
was  not  an  election  to  ratify  the  illegal 
^ale. 

ike  Smith  v.  Savin.  315 


ELECTION  (OP  OPPICERS). 

1.  A  school  commissioner  is  a  con- 
stitutional officer  "  elected  by  the 
People,"  and  so,  under  the  State 
Constitution  prescribing  the  quali- 
fication of  voters  (Art.  S,  §  1),  ma^ 
only  be  voted  for  by  **male  citi- 
zens."   InreOage.  112 

2.  Accordingly  Jield,  that  the  act  of 
1892  (Chap.  214,  Laws  of  1892), 
conferring  uJ3on  women  the  right 
to  vote  for  school  commissioners, 
is  unconstitutional.  Id, 


EMINENT  DOMAIN. 

1.  In  1885  the  commissioners  ap« 
pointed  under  the  act  of  that  year 
to  lay  out  streets,  etc.,  in  the  city 
of  Brooklyn  (Chap.  132,  Laws  of 
1885)  made  and  filed  a  map  show- 
ing a  street  passing  over  hinds 
owned  by  H.  The  street  was  never 
actually  opened  or  regulated.  In 
1851  H.  conveyed  the  adjoining 
lands  by  deed  which  contained  a 
reservation  of  his  title  and  interest 
in  the  land  forming  the  street.  In 
1864  the  department  of  assessment 
of  the  city  made  and  filed  a  map 
including  said  lands  in  which  the 
street  appeared  substantiallv  as  in 
the  map  of  1835,  and  since  then  no 
assessment  has  been  made  or  tax 
levied  upon  the  land  of  H.  included 
in  said  street.  In  1879  the  execu- 
tors of  11.  filed  a  map  of  his  lands, 
laid  out  in  streets,  blocks  and  lots, 
corresponding  with  the  commis- 
sioners' map,  with  a  notice,  how- 
ever, indorsed  thereon  to  the  ef- 
fect that  it  was  not  intended  to 
dedicate  anv  of  the  lands  lying 
within  the  lines  of  the  streets  to 
public  use  ;  afterwards  said  ex- 
ecutors conveyed  lots,  boundinfl^ 
them  uponsaiil  streets,  and  includ- 
ing the  land  within  the  street  lines 
in  front  of  the  lots  conveyed.  In 
proceedings  instituted  by  the  mu- 
nicipal authorities  to  acquire  title 
for  street  purposes  to  the  lands 
within  the  fines  of  said  street  as  so 
laid  out,  held,  that  II.  and  his  ex- 
ecutors, as  between  themselves 
and  their  grantees,  devoted  the 
lands  to  use  as  a  street,  and  the 
latter  acquired  an  easement  therein 
for  that  purpose ;  that  the  execu- 
tors were  only  entitled  to  an  award 
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for  the  value  of  the  public  ease- 
ment, deducting  therefrom  the 
value  of  the  private  easement,  and 
as  the  added  burden  was  merely 
technical  and  nominal,  they  were 
only  entitled  to  nominal  damages. 
In  re  Adains.  297 

2.  "Where  in  proceedings  under  the 
General  Railroad  Act  (Chap.  140, 
Laws  of  1850,  as  amended)  to  con- 
demn lands  for  railroad  purposes, 
an  award  of  commissioners  is  re- 
versed and  a  new  appraisal  di- 
rected, and  upon  a  second  hearing 
a  new  award  is  made,  the  second 
report  "is  final  and  conclusive  on 
all  the  parties  interested  "  (^  18  of 
said  act,  as  amended  by  chap.  198, 
Laws  of  1876),  and  no  appeal  lies 
to  this  court  from  an  order  of  Gen- 
eral Term  affirming  an  order  of 
Special  Term  confirming  the  sec- 
ond report.  In  re  S.  d  B.  B.  E, 
Co.  532 

EQUITY. 

1.  While  a  party  to  a  written  instru- 
ment nmy  not  invoke  the  aid  of  a 
court  of  equity  because  of  a  mis- 
take of  law  on  his  part,  where 
there  is  no  improper  conduct  on 
the  part  of  the  other  party,  where 
the  mistake  on  his  part  is  shown, 
and  also  either  positive  fraud  or 
inequitable,  unfair  and  deceptive 
conduct  on  the  other  side,  which 
tends  to  confirm  the  mistake  and 
conceal  the  truth,  it  is  the  right 
and  duty  of  equity  to  award  rehef . 
Ilavilandx,  Wilkts.  35 

2.  In  an  action  instituted  in  1889  to 
restrain  the  operation  of  an  ele- 
vated railroad  upon  a  street  in  the 
city  of  New  York  in  front  of 
plaintiff's  premises,  and  to  recover 
damages,  the  complaint  alleged 
that  prior  to  March,  1887,  plaintiff 
owned  an  undivided  third  of  the 
premises  as  a  tenant  in  common, 
and  that  she  then  acquired  by  pur- 
chase the  interest  of  her  co-ten- 
ants, who  also  assigned  to  her 
their  rights  of  action  and  claims 
for  damages.  Plaintiff  claimed 
for  damages  sustained  prior  to 
March,  1887,  as  well  as  since. 
On  the  trial  defendants  moved 
that  the  action  be  severed  and  that 
the  claim  for  damages  acquired  by 
assignment  be  sent  to  a  jury;  this 


was  denied.  Held,  no  error;  that 
if  the  court  decided  that  the  claim 
for  equitable  rehef  was  well 
founded,  it  was  within  its  discre- 
tion to  assess  all  the  damages  sus- 
tained to  which  plaintiff  was  en- 
titled, whether  belonging  to  her  as 
owner  or  acquired  by  assignment, 
and  that  defendants  had  no  abso- 
lute right  to  have  them  deter- 
mined by  a  jury.  Hunter  v. 
MajiJiattan  R.  Co,  281 

3.  Equity  may  interfere  to  prevent 
a  threatened  cloud  on  title  where 
there  appears  to  be  a  determina- 
tion to  create  such  a  cloud,  and 
the  danger  is  not  merely  specula- 
tive or  potential.  King  v.  Town- 
ahend.  858 

WTien  lessor  entitled  to  aid  of 

court  of  equity  to  restrain  violation 
hy  lessee  of  condition  in  lease. 

See  B.  L.  Association  v.  Kellogg. 

ESTOPPEL. 

Notice  to  a  purchaser,  when  he 
took  a  conveyance,  that  another 
claimed  title  under  a  sale,  upon 
execution  issued  on  a  void  judg- 
ment, does  not  operate  as  an  es- 
toppel against  the  former.  Mc- 
Cracken  v.  Flanagan.  174 

When  party  estopped  because 

of  delay  from  recovering  of  executors 
moneys  paid  out  unlawfully,  but  in 
good  faith. 

See  Haviland  y.  Willets.  85 


EVIDENCE. 

1.  Plaintiffs  obtained  an  attachment 
against  a  corporation,  which  was 
placed  in  the  hands  of  defendant, 
as  sheriff,  who,  by  virtue  thereof, 
levied  upon  certain  property  of 
the  corporation.  A.  claimed  the 
property  and  pursuant  to  an 
agreement  between  him,  a  clerk 
01  one  of  defendant's  deputies  and 
plaintiff's  attorney,  A.  gave  a 
check  as  security  for  any  judg- 
ment plaintiffs  might  recover,  and 
thereupon  the  property  was  de- 
livered up  to  him,  and  defendant 
drew  the  money  on  the  check.  A. 
commenced  an  action  to  recover 
the  same,  claiming  that  the  prop- 
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erty  belonged  to  him  and  that  the 
check  simply  took  its  place ;  he 
recovered  judgment,  which  was 
paid  by  defendant.  Plaintiffs 
were  not  made  parties ;  they  ob- 
tained judgment  in  the  nttach- 
ment  suit,  and  having  failed  to 
collect,  brought  this  action  to  re- 
cover the  amount  of  the  judg- 
ment. Plaintiffs  put  in  evidence 
a  copy  of  an  affidavit  claimed  to 
have  been  made  by  defendant;  the 
original  was  presented  in  court 
and  used  by  his  attoniey  in  the 
action  of  A.  against  him  as  an 
original,  genuine  paper.  It  was 
objected  that  there  was  no  proof 
that  defendant  signed  the  original. 
Held,  untenable.     Blair  v.  Flack. 

63 

2.  The  judgment  roll  in  the  action 
of  A.  against  defendant  was 
offered  in  evidence  in  his  behalf, 
but  was  excluded.  Held,  no  error; 
that  as  plaintiffs  were  not  parties 
to  that  action  they  were  not  lx)und 
by  the  judgment;  also,  as  defend- 
ant had  the  benefit  of  the  proof 
that  he  claimed  and  recovered  in 
that  action  the  proceeds  of  the 
check,  the  judgment  roll  was 
immaterial.  Id. 

8.  In  an  action  by  a  stock  broker  to 
recover  a  balance  alleged  to  be 
due  from  a  customer,  defendant, 
on  cross-examination  of  plaintiff, 
for  the  purpose  of  discrediting 
the  alleged  purchases,  soueht  to 
follow  through  plaintiff's  books, 
not  only  the  transactions  in  ques- 
tion, but  his  dealings  with  other 
customers.  The  court  allowed 
this,  except  as  to  the  names  of 
the  other  customers.  Htld,  that 
the  limitation  was  within  the  dis- 
cretion of  the  court;  that  the  dis- 
cretion was  reasonably  exercised; 
and  so,  there  was  no  error.  Gil- 
hit  v.  Whitiufj.  71 

4.  It  was  shown  what  books  were 
kept  by  plaintiff.  Defendant 
offered  to  prove  by  experts  what 
books  were  usually  kept  by  stock 
brokers;  this  was  excluded.  Held, 
no  error.  Id. 

5.  On  the  trial  of  an  action  against 
executors  to  recover  for  services 
rendered,  one  of  the  executors, 
defendants,  who  was  also  a  resid- 


uary legatee  under  the  will,  as- 
a  witness  for  the  defense,  testified 
to  a  conversation  with  decedent, 
in  the  presence  of  plaintiff.  This 
was  objected  to  as  incompetent 
under  the  Code  of  Civil  I*ro- 
cedure  (§  829).  Held,  untenable, 
as  the  Code  simply  excluded  such 
testimony  when  sought  to  be 
given  against,  not  when  given, 
as  here,  in  favor  of  the  personal 
representatives  of  the  deceased. 
McLaughlin  v.  Webster.  76 

6.  P.,  defendant's  testator,  was  a 
private  biinker  in  New  York  city; 
by  circulars  he  advertised  liim- 
self  as  dealing  in  '*  choice  stocks," 
and  promised  his  customers  "  care- 
ful attention  "  in  all  their  financial 
transactions.  Plaintiff  employed 
P.  to  loan  for  him  $25,000,  which 
the  latter  agreed  to  do  gratui- 
tously; he  loaned  the  mone^,  tak- 
ing as  collateral  certain  certificates 
of  corporate  stock,  which  had  by 
a  forgery  been  raised  so  as  to  rep- 
resent a  larger  number  of  shares 
than  they  were  issued  for,  and  in 
consequence  a  loss  resulted.  In 
an  action  to  recover  damages  de- 
fendant offered  to  show  that  P. 
lent  $50,000  of  his  own  money,  ac- 
cepting as  collateral  similarly 
raised  certificates;  also  that  the 
certificates  in  question  had  been 
given  and  received  on  the  street 
as  collateral  for  loans,  and  de- 
ceived the  skill  of  a  great  number 
of  bankers  and  brokers  who  took 
and  held  them  without  suspicion. 
This  testimony  was  objected  to 
and  excluded.  Held,  error,  as  the 
proof,  if  made,  would  have  shown 
good  faith  on  defendantr's  part  and 
would  have  excused  and  Justified 
the  failure  to  discover  the  forgery. 
Mam  V.  F^L  100 

7.  In  an  action  for  the  conversion  of 
certain  machinery  which  had  been 
used  by  plaintiff  for  several  years 
before  the  alleged  conversion, 
plaintiff  was  permitted  to  prove, 
under  objection  and  exception, 
what  the  machinery  cost  when 
new.  Held,  no  error;  that  the 
testimony  was  some  evidence  of 
value.     Hawt€r  v.  BeU,  140 

8.  Declarations  of  a  deceased  person, 
made  when  he  was  in  possession 
of  real  estate,  in  reference  to  hit 
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title  thereto,  which  were  against 
his  interest,  may  be  given  in  evi- 
dence even  in  an  action  between 
third  parties  where  the  title  comes 
in  question.     Lyoti  v.  Richer.  225 

9.  Plaintiff's  complaint  alleged  that 
his  father  executed  and  delivered 
to  defendant  a  warranty  deed 
conveying  certjiin  premises  then 
in  the  possession  of  the  grantor 
to  plaintiff,  with  instructions  to 
deliver  the  same  to  the  latter  on 
the  death  of  the  grantor,  and  that 
defendant,  upon  demand  made 
after  such  death,  refused  to  de- 
liver the  same.  Defendant's 
answer  denied  certain  of  the  alle- 
gations of  the  complaint,  but  made 
no  claim  to  the  deed  or  anj^  interest 
in  it,  simi)ly  sttiting  that  he  "  re 
tains  possession  of  the  deed  for 
the  reason  that  he  docs  not  know 
to  whom  to  deliver  it  or  his  duties 
in  the  premises."  The  only  evi- 
dence as  to  the  purpose  of  the 
delivery  of  the  deed  to  defend- 
ant was  testimony  of  declarations 
of  the  grantor  after  making  the 
deed,  and  while  in  possession  of 
the  land,  to  the  effect  that  he  had 
made  out  the  deed  in  question, 
and  another  deed  to  plaintiff's 
brother,  and  left  them  with  defend- 
ant, to  be  given  to  the  grantees  on 
his  (the  grantor's)  death.  Held, 
that  the  evidence  was  competent; 
and  so,  that  objections  thereto 
were  properly  overruled.  Id. 

10.  One  of  the  witnesses  to  prove 
these  declarations  was  said 
brother.  Held,  that  the  fact  that 
he  occupied  the  same  position  as 
plaintiff,  while  it  might  go  to  his 
credibility,  did  not  render  his  tes- 
timony incompetent.  Id. 

11.  The  testimony  of  defendant  as  a 
-witness  in  his  own  behalf,  as  to 
what  took  place  between  him  and 
the  grantor  was  offered  and  re- 
jected. Held,  no  error  (Code  Civ. 
hro.  §  829);  that  the  testimony 
was  not  made  competent  by  the 
fact  that  the  declarations  of  the 
grantor  made  at  other  times  had 
been  received  on  behalf  of  plaintiff. 

Id. 

12.  In  an  action  against  an  elevated 
railroad  company  to  recover  dam- 
ages caused  by  the  operation  of  its 
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road  in  front  of  plaintiff's  premises 
expert  evidence  is  admissible  to 
show  the  general  effects  caused 
by  the  maintenance  and  operation 
of  the  road  upon  abutting  and 
neighboring  properties,  llunter 
V.  Manhattan  li.  Co.  281 

13.  In  an  action  to  redeem  lands 
sold  upon  foreclosure  of  a  mort- 
gage by  advertisement,  it  ap- 
peared that  the  attorney  who  fore- 
closed the  mortgage  for  D.,  the 
mortgagee,  was  dead  at  the  time 
of  the  trial.  Plaintiff  offered  to 
prove  that  said  attorney  told  the 
mortgagor  that  the  foreclosure 
would  make  no  difference  as  to 
the  agreement  between  him  and 
D.  This  w^as  objected  to  and 
excluded.  HM,  no  error.  Leitis 
V.  Duane.  302 

14.  Under  a  general  denial  in  an 
action  on  contract,  defendant  may 
controvert  by  evidence  anything 
which  plaintiff  is  bound  to  prove 
in  the  first  instiince  to  make  out 
his  cause  of  action,  and  anything 
he  is  permitted  to  prove  for  that 
purpose.     Milbank  v.  Jones.     340 

15.  Plaintiff's  complaint  alleged  in 
substance  the  receipt  by  defendant 
of  $5,000  to  be  held  m  trust  for 
plaintiff,  the  trust  to  be  terminated 
at  the  election  of  the  latter  on  or 
after  a  dav  specifieil;  that  after 
that  day  plaintiff  notified  defend- 
ant of  his  electiop  to  terminate  the 
trust  and  demanded  the  money, 
which  defendant  refused  to  pay. 
The  answer  was  a  general  denial. 
Upon  the  trial  plaintiff  was  per- 
mitted to  prove  an  agreement  by 
which  defendant  acKnowled^ed 
receipt  of  the  sum  specified,  which 
he  agreed  to  return  to  plaintiff  in 
case  a  certtiin  resolution  of  the 
common  council  of  New  York  city 
should  not  pass  and  take  effect 
before  a  day  specificxl.  Defendant 
offered  to  prove  that  plaintiff,  sub- 
sequent to  the  making  of  the  agree- 
ment, extended  the  time  for  the 
passage  of  the  resolution;  that  it 
was  passed  and  went  into  effect 
on  the  (lay  specified;  that  defend- 
ant delivered  to  plaintiff  a  certified 
copy  thereof,  and  that  the  latter 
accepted  it  as  performance.  This 
was  objected  to  and  excluded. 
Held,  error.  Jd. 

81 
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16.  In  proceedings  for  the  prol>ate 
of  a  will  which  is  contested  on  the 
ground  that  there  was  no  due 
publication  of  the  will,  a  bene- 
ficiary under  it  is  incomj)etent  to 
testify  to  any  convei-stition  or 
transaction  in  liis  presence  at  the 
time  of  its  execution  and  publi- 
cation. What  occurred  at  that 
time  is  a  transaction  between  the 
testator  and  the  witness  within 
the  meaning  of  the  Code  of  Civil 
Procedure  (^  829),  although  the  ' 
witness  took  no  actual  jMirt  in  the  ' 
conversation,  and  it  was  wholl}* 
between  the  testator  and  the  at- 
testing witnesses.     In  re  Bernsee. 


17.  Plaintiff  through  a  broker  sold 
to  defendant  certain  parcels  of 
canary  seed  described  in  the  brok- 
er's note  as  to  each  parcel  as 
"March  steamer  shipment  from 
Turkey,"  the  name  of  the  steamer 
being  given.  After  stating  the 
price  and  that  the  seed  was  to  be 
paid  for  within  a  time  specified 
"from  date  of  delivery  on  doc-k 
in  New  York,"  each  note  contained 
this  clause:  "Goods  to  be  taken 
from  dock  on  arrival  of  steamer 
when  ready  for  delivery."  The 
parcels  were  shipped  by  the 
steamer  named  to  Liverpoo'l,  and 
there  transhipptnl  to  another 
steamer  which  brought  them  to 
New  York,  where  they  were  ten- 
dered to  defendants,  who  refused 
to  accept  solely  on  the  ground 
that  the  seed  was  not  brought  by 
the  steamer  named  direct  to  New  ' 
York.  On  trial  of  an  action  to  re-  1 
cover  damages  plaintiff  offered  to  I 
prove  that  at  the  time  of  sale  there  I 
was  not  and  never  had  been  freight 
steamers  sailing  direct  from  Tur- 
key to  New  York,  and  that  the 
invariable  custom  was  to  carry 
goods  to  Liverpool,  and  there 
transfer  them  to  a  steamer  for  New 
York.  This  evidence  was  ex- 
cluded. Held,  error;  that  the 
broker's  notes  did  not  in  explicit 
terms  require  a  shipment  direct  in 
the  same  steamer  from  Turkey  to 
New  York;  that  while  the  steamer 
of  shipment  was  identified  that  of 
arrival  was  not,  and  the  language 
of  the  contract  admitted  of  "a 
doubt  as  to  whether  the  intent 
was  that  both  were  to  be  the  same, 
and  to  solve  this  doubt  the  evi- 


dence was  proper.  Lmgi  v.  Romu- 
stein.  414 

18.  In  an  action  for  a  limited  divorce 
brought  by  the  wife  on  the  ground 
of  alleged  cruel  and  inhuman 
treatment,  defendant  in  his  answer 
denied  the  charges  of  the  com- 
plaint, set  up  by  way  of  counter- 
claim adultery'  on  the  part  of 
plaintiff,  and  asked  a  judgment 
of  absolute  divorce.  On  the  trial 
plaintiff,  before  resting,  called  the 
person  with  whom,  in  the  answer, 
plaintiff  was  alleged  to  have  com- 
mitted adultery,  who  denied  the 
same.  On  cross-examination  he 
was  asked  and  permitted  to  an- 
swer, under  objection  and  excep- 
tion, if  he  did  not,  at  a  time  and 
place  specified,  admit  to  a  person 
named  that  his  relations  with 
plaintiff  w^ere  illicit ;  this  he  de- 
nied. The  person  named  was 
thereafter  called  as  a  witness  by 
defendant,  and  was  permitted  to 
testify'  that  the  allegea  co-respond- 
ent did  make  the  admission.  Held, 
no  error.     Woodrick  v.  Woodrick. 

457 

19.  Plaintiff  set  up  in  her  complaint 
that  defendant  forbade  her  from 
visiting  her  parents.  Defendant 
alleged  that  the  reason  plaintiff  did 
not  visit  her  mother  was  because 
they  had  a  falling  out.  Defend- 
ant was  permitted  to  testify,  under 
objection  and  exception,  to  certain 
alleged  communications  of  plain- 
tiff's mother  to  him  as  to  plaintiff's 
conduct  with  other  men,  which  he 
testified  he  communicated  to  plain- 
tiff. Held,  that  the  evidence  was 
competent.  Id. 

20.  Defendant  offered  and  was  per- 
mitted to  give  in  evidence  certain 
salacious  verses  alleged  to  be  in 
plaintiff's  handwriting,  and  to 
have  been  found  in  her  writing 
desk.     Held,  no  error.  Id, 

21.  Defendant,  a  sea  captain,  on 
return  from  a  voyage,  was  met  by 
a  person  who  informed  him  of 
certain  incriminating  evidence 
against  his  wife.  Deiendaiit  was 
permitted  to  testify  that  he  pro- 
ceed(Hi  at  once  to  his  house  and 
informed  plaintiff  of  the  incident, 
and  was  permitted  to  testify  to  the 
interview  in  detail.    This  was  ob- 
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jected  to  as  incompetent  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  831)  declaring  a  hus- 
band or  wife  to  be  incompetent  to 
testify  against  the  other  on  trial 
of  an  action  founded  on  an  allega- 
tion of  adultery,  except  to  prove 
marriage  or  disprove  the  allega- 
tion of  adultery.  It  was  admitted 
as  competent  evidence  on  the  issue 
as  to  cruel  and  inhuman  treatment, 
the  court  stating  to  the  jury  that 
it  was  not  admitted  on  the  ques- 
tion of  adultery.    HM,  no  en*or, 

Id. 

132.  T.  &  M.,  plaintiff's  assignors,  and 
defendant  entered  into  a  contract 
by  the  terms  of  which  the  former 
agreed  to  make  a  monument  for 
the  latter,  who,  the  contract  stated^ 
*'is  to  inspect  the  model  when 
made  in  clay,  and  it  is  to  be  made 
to  his  entire  satisfaction."  In  an 
action  for  an  alleged  breach  of  the 
contract,  plaintiff  gave  evidence 
to  the  effect  that  defendant  in- 
spected the  model  when  finished 
and  expressed  his  entire  satisfac- 
tion therewith.  This  was  denied 
by  defendant,  who  testified  that, 
on  the  contrary,  he  expressed 
dissatisfaction,  specifying  various 
defects  and  objections.  Plaintiff 
was  permitted,  against  the  objec- 
tion of  defendant,  to  read  in  evi- 
dence a  letter  from  M.  to  defend- 
ant which,  among  other  things, 
stated  in  substance  tliat  the  model 
had  been  on  exhibition  in  the 
studio  of  T.  &  M.  for  about  a 
month,  and  that  hundreds  of  vis- 
itors, professional  and  business 
men  and  women,  unanimously 
commended  it;  this  was  followed 
by  a  statement  of  what  various 
persons,  who  were  named,  had 
said  upon  the  subject.  Held,  that 
the  admission  of  the  letter  in 
evidence  was  error,  requiring  a 
reversal  of  the  j  udgment.  Thomas 
V.  Oage,  506 

EXCISE. 

1.  The  Civil  Damage  Act  of  1873 
(Chap.  646.  Diws  of  1873)  was  not 
repealed  by  the  provision  of  the 
act  of  1892.  •*  in  relation  to  excise  " 
(§  2,  chap.  403,  Laws  of  1892), 
providing  for  the  recovery  of 
damages  caused  by  the  sale  of 
intoxicating  liquors  in  case  pre- 


vious notice  has  been  given  for- 
bidding the  sale.  The  said  pro- 
vision and  the  one  upon  the  same 
subject  in  the  act  of  1892,  "  to  re- 
vise and  consolidate  the  laws  in 
relation  to  the  sale  of  intoxicating 
liquors"  (§40,  chap.  401.  Laws  of 
1892),  are  to  be  read  as  simply 
amendatory  of  the  act  of  1873,  not 
as  repealing  it  by  implication. 
Quintan  v.   Welch.  158 

.  A  cause  of  action,  therefore, 
which  accrued  prior  to  said 
amendments  was  not  affected 
thereby.  Jd, 


EXECUTION. 

1.  In  an  action  brought  by  the 
receiver  of  an  insolvent  manu- 
facturing corporation  to  set  aside 
a  transfer  of  property  to  defend- 
ant, made  by  the  corporation  in 
contemplation  of  insolvency,  and 
so  in  violation  of  the  statute  (I  R. 
8.  603,  §  4),  and  to  compel  pay- 
ment of  its  value,  the  answer  set 
up  as  a  defense  that  subsequent 
to  the  transfer  and  before  the 
appointment  of  plaintiff  as  re- 
ceiver, third  parties,  under  a 
judgment  and  execution  against 
the  corporation,  sold  the  property 
as  the  property  of  the  corporation, 
and  so  that  plaintiff  took  no  inter- 
est therein.  It  appeared  that  the 
amount  bid  on  the  execution  sale 
was  one  dollar,  and  such  sale  was 
made  for  that  sum.  Iffld,  that  a 
finding  was  justified  that  the  sale 
was  made  subject  to  the  transfer. 
Stonebn'dffe  v.  Perkins.  1 

2.  It  did  not  appear  that  the  sheriff 
ever  made  an  actual  levy  under 
the  execution,  and  at  the  time  the 
sale  was  made  the  property  was 
not  present  or  within  the  view  of 
those  attending  the  sale.  Held, 
that  no  valid  sale  was  established. 

Jrf. 

3.  A  sale  of  personal  property  upon 
execution  affords  no  i)rotecti()n 
to  a  party  defending  imder  it, 
unless  he  shows,  first,  a  levy,  *.  e., 
such  an  exercise  of  right  and 
dominion  by  the  officer  over  the 
property  as  would  subject  him  to 
an  action  of  trespass  by  the  owner 
if  the  levy  was  not  justified,  and 
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ueond,  a  sale  with  the  property  ! 
actually  present  and  within   the  i 
▼lew  of  the  persons  attending  the 
sale.  Jd. 

4.  A  sale  of  land  on  execution, 
issued  upon  a  void  judgment 
a^inst  the  owner,  in  no  way 
affects  his  title,  and  a  subsequent 
conveyance  by  him  is  just  as 
effectual  as  if  the  judgment  had 
never  in  form  been  entered. 
McCracken  v.  Flanagan,  174 

5.  A  purchaser  on  sale  of  land  on 
execution,  having  paid  the  pur- 
chase price,  and  received  the 
sheriff's  certificate  of  sale,  after 
obtaining  the  sheriff's  deed  is  in 
the  same  position  as  if  the  deed 
had  been  executed  by  the  judg- 
ment debtor  when  the  judgment 
was  docketed,  and  while  holding 
the  certificate  he  is  to  be  regarded 
the  same  as  if  the  debtor  had  at 
the  time  of  docketing  the  judg- 
ment executed  a  contract  of  sale 
and  received  the  full  purchase 
price.    Maroney  v.  Boyle.         462 

6.  Such  a  purchaser,  therefore,^  is 
entitled  to  protection  against  ^an 
outstanding  and  unknown  lien  for 
purchase  money  in  favor  of  a 
former  grantor.  Id. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  commissions  of  an  executor, 
until  ascertained  and  liquidated  in 
the  manner  prescribed  by  law,  are 
not  subject  to  his  disposal,  but 
upon  grounds  of  public  policy  are 
unassignable.  in  re  Worthing- 
ton.  9 

2.  Where,  therefore,  one  claiming 
under  an  assignment  of  his  com- 
missions, executed  by  an  execu- 
tor before  settlement  of  his  ac- 
counts, appealed  from  an  order  of 
the  General  Term  affirming  an 
order  of  the  surrogate  denying  a 
motion  made  by  said  assignee  to 
open  and  modify  his  decree,  made 
on  settlement  of  the  accounts  of 
the  executors,  which  decree  re- 
fused commissions  to  the  assignee, 
held,  that  the  appellant  hard  no 
interest  authorizing  him  to  make 
the  motion  or  bring  the  appeal.  Id. 


3.  B^  the  will  of  S.  he  gave  his 
residuary  cBtate  to  his  wife,  *•  to  be 
used  and  enjoyed  bv  her"  during 
life  or  as  long  as  she  should  re- 
main his  widow,  and  at  her  death 
or  re-marriage  then  the  same  to  be 
equally  divided  between  other 
persons  named  in  the  will ;  the 
same  to  be  "received  and  ac- 
cepted "  by  her  in  lieu  of  dower. 
The  testator  left  personal  estate 
only,  which  was  converted  into 
money.  The  exec'utor  died  and 
an  administrator  with  the  will 
annexed  was  appointed,  who  in- 
curred some  expense  as  such. 
Upon  settlement  of  the  executor's 
accounts  the  surrogate  decreed 
that  the  whole  fund  should  be 
paid  over  by  the  administrator  of 
the  executor  directly  to  the  widow, 
who  was  then  a  resident  of  another 
state,  and  that  she  was  entitled  to 
the  possession  thereof  without 
giving  security.  Held,  error;  that 
the  administrator  with  the  will 
annexed  was  entitled  to  have  the 
money  paid  over  to  him,  and  if  he 
had  made  any  disbursements,  or 
incurred  any  obligations  properly 
chargeable  to  the  estate,  he  was 
entitled  to  an  opportunity  of  prov- 
ing this  and  to  a  decree  for  their 
payment;  also,  that  the  will  sim- 
ply gave  to  the  widow  an  estate 
for  life  or  during  widowhood,  and 
upon  the  happening  of  either 
event  the  remaindermen  were 
entitled  to  the  whole  corpus  of 
the  estate;  that  as  the  property 
was  not  of  a  kind  which  must  be 
individually  possessed  in  order  to 
be  enjoyed,  she  was  not  entitled 
to  possession  without  giving  secu- 
rity.   In  re  McDougaU,  21 

4.  An  award  of  costs  against  an 
executor  or  administrator,  without 
a  certificate  of  the  trial  judge 
showing  the  facts  upon  which  such 
an  award  must  be  based  is  error. 
(Code  Civ.  Pro.  §§1835,  1836.) 
Mat9on  v.  Abbey,  179 

5.  By  the  will  of  M.  a  sum  was 
given  to  his  executors  to  be  held 
in  trust  for  the  benefit  of  T.  dur- 
ing life,  the  trust  fund  to  be  in- 
vested in  bonds  and  mortgages, 
and  upon  his  death  to  be  distnbu- 
ted  among  his  children,  in  an 
action  by  the  sole  surviving  child 
of  T.,  brought  after  his  death,  to- 
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compel  the  residuary  legatees  to 
account,  and  to  pay  the  amount  of 
the  trust  fund,  it  appeared  that 
there  had  been  a  final  accounting 
by  the  executors,  and  at  that  time 
the  amount  of  the  trust  fund  was 
in  their  hands  in  bonds  and  mort- 
gages, which  were  held  by  them 
as  the  trust  fund,  and  no  part 
thereof  was  ever  paid  to  the  resid- 
uarjr  legatees.  Neither  T.  nor 
plamtiff  were  cited  to  appear  upon 
the  accounting.  By  the  surro- 
gate's decree  thereon,  the  execu- 
tors were  credited  with  the  amount 
of  the  trust  fund.  Held,  that  in 
the  absence  of  proof  of  any 
fraudulent  conversion  or  combi- 
nation on  the  part  of  the  residuary 
legatees  whereby  the  trust  fund 
was  affected  or  divested,  no  claim 
was  establishe<i  against  them;  that 
the  trust  fund  having  been  in- 
vested and  set  apart  as  prescribed 
by  the  will,  and  the  trust  being  in 
that  condition  at  the  time  of  the 
decree,  the  irregularitj'  in  not 
citing  plaintiff  and  T."  did  not 
render  the  distribution  of  the 
residuary  estate  invalid ;  that 
plaintiff's  interest  was  simply  in 
the  trust  fund,  and  he  had  no  con- 
cern in  the  distribution  of  the 
residue ;  that  for  any  breach  of 
duty  upon  the  part  of  the  exec- 
utors and  trustees  his  remedy 
was  against  them,  not  against  the 
distributees.     MifUv.  Smith.    256 

6.  Where  an  executor  and  executrix 
who  were  legatees  under  the  will 
executed  an  instrument  stating 
that  their  acounts  were  settled  *  as 
between  themselves,  and  as  be- 
tween themselves  and  said  estate," 
and  mutually  releasing  each  other 
from  every  liability  "  by  reason  of 
anything  relating  to  the  estate  or 
the  doings  or  proceedings  of  either 
of  them  as  executrix  or  executor 
of  said  will,"  held,  that  the  release 
was  a  bar  to  proceedings  instituted 
by  the  executor  before  the  surro- 
gate to  compel  the  executrix  to 
account.  Also,  that  the  effect  of 
the  instrument  as  a  bar  was  not 
affected  by  the  fact  that  there  was 
an  infant  interested  in  the  estate  ; 
that  the  release,  while  it  stands, 
was  effectual  as  a  bar  under  all 
circumstances  as  between  the  ex- 
ecutor and  executrix.  In  re 
Pruyn,  544 


I     A»  to  sufficiency  of  evidence  to 

i  sustain  decision  of  Surrogate's  Court 
on  settkinent  of  executortt  account, 
I     See  In  re  Bolton  (Mem.).  554 

j     As  to  sufficiency  of  evidence  to 

I  sustain  judgn^nt  discharging  sureties 
,  on  administraton*  bond. 

See  Altman  v.  Wile  (Mem.).       574 


FALSE  IMPRISONMENT. 

Plaintiff  was  arrested  by  virtue  of  a 
warrant  issued  by  the  recorder  of 
the  city  of  Amsterdam,  upon  in- 
formation sworn  to  by  defendant, 
based  upon  the  provision  of  the 
Code  of  Criminal  Procedure  (§  84) 
authorizing  an  information  to  be 
laid  before  a  magistrate  tliat  a  per- 
son has  threatened  to  commit  a 
crime  against  '*  the  person  or  prop- 
erty of  another. "  The  information 
charged  that  plaintiff  threatened 
to  commit  the  crime  of  injuring 
property  of  a  corporation  named 
(Penal  Code,  gi^  639,  654),  in  that 
he  threatened  to  tear  down  a  wall 
then  being  erected  thereon,  and 
there  was  just  reason  to  fear  that 
he  would  tear  down  and  demolish 
it.  Tlie  warrant  recited  the  facts 
substantially  as  stated  in  the  in- 
formation; neither  alleged  any  un- 
lawful or  criminal  intent.  In  an 
action  for  false  imprisonment  it 
appeared  that  defendant  asked 
that  the  warrant  be  issued;  he  re- 
ceived and  delivered  it  to  the  chief 
of  police  with  a  request  that  it  be 
served  **  right  away."  After  the 
arrest  plaintiff  was  taken  to  the 
recorder's  office,  and  thereafter,  on 
motion  of  his  counsel,  the  proceed- 
ing was  dismissed.  Held,  that  the 
recorder  acquired  no  jurisdiction, 
and  so  the  warrant  and  all  pro- 
ceedings under  it  were  absolutely 
void;  and  that  defendant  was 
liable.    Hewitt  v.  Aewburger.    538 


FISH  AND  FISHERIES. 

.  Under  the  provisions  of  the  act 
for  the  preservation  of  fish  and 
game  (5^5^  238,  240,  chap.«488,  liaws 
of  1892),  as  amended  in  1893(Cliap. 
573,  Laws  of  1893).  fines  as  well 
as  penalties  for  violations  of  the 
act  are  re(iuired  to  be  paid  over  to 
the  board  of  commissioners  of  fish- 


646 


INDEX. 


eries,  not  to  the  county  treasurer. 
JPlBople  ex  rel.  v.  Uren/utn,  289 

2.  Tlie  amendment  b>is  a  retroactive 
effect,  and  as  such  is  constitutional. 
The  moneys  collected  are  in  no 
sense  the  private  property  of  the 
county,  and  hence  it  is  not  de- 
prived of  private  property  by  the 
amendment.  Id. 

3.  A  mandamus,  however,  may  not 
be  issued  on  the  relation  of  said 
board  to  compel  a  justice  of  the 
peace  to  pay  over  fines  collected 
by  him,  as  the  relator  has  an  ade- 
quate remedy  at  law,  and  that  is 
the  remedy  provided  by  the 
statute.  Id. 

FORECLOSURE. 

1.  A  mortgage  given  to  secure  the 
payment  of  commercial  paper  or 
judgments  up  to  a  certain  fixed 
amount  is  not  given  to  secure  un- 
liquidated damages,  and  it  may 
be  foreclosed  by  advertisement. 
Lewis  V.  Duane,  302 

2.  Where  such  a  mortgage  is  so 
foreclosed,  and  proper  notices  of 
sale  are  served,  which  disclose  the 
amount  claimed  to  be  due  thereon, 
and  the  mortgagor  stands  by 
silently  and  with  approval,  mak- 
ing no  complaint  as  to  the 
amount  as.serted  to  be  due  until 
long  after  the  sale,  in  the  absence 
of  any  claim  of  fraud  this  court 
will  be  slow  to  criticise  or  dispute 
that  amount.  Id. 

3.  An  attorney  employed  to  fore- 
close a  mortgage  has  no  implied 
authority  to  compromise  the  rights 
of  his  client  and  make  nugatory 
the  duty  he  was  employed  to 
perform.  Id. 

4.  In  June,  1873,  L.  executed  to  D. 
a  mortgage  as  security  for  the 
payment  of  the  sum  of  $60, 000, 
which  sum,  by  the  terms  of  the 
mortgage,  was  to  be  paid  one  year 
from  date.  An  agreement  was 
executed  by  D.  at  the  same  time 
stating  the  intaut  of  the  mortgage 
to  be  to  secure  him  against  lia- 
bility as  indorser  for  L.,  the 
amount  of  which  was  stated  to  be 
unknown,  but  supposed  to  be 
about  $32,000;  also  to  secure  ad- 


vances to  satisfy  judgments  which 
were  a  lien  upon  the  lands  mort- 
gaged, D.  agreeing  to  take  care  of 
ana  protect  L.  and  his  property 
from  the  enforcement  of  any  of 
said  judgments.  During  the  year 
I).  i>aid  out  large  sums  of  money 
under  the  agreement;  a  year  there- 
after he  foreclosed  the  mortgage 
by  advertisement.  The  foreclos- 
ure was  conducted  in  accordance 
with  the  statute.  The  notice, 
which  stated  the  amount  claimed 
to  be  due  on  the  mortgage,  was 
duly  served  on  L.  In  an  action 
brought  in  September,  1883, 
against  the  executrix  of  D.  for  an 
accounting  and  to  rcnleem  the 
lands  sold  under  the  mortgage,  it 
appeared  tliat  at  the  time  of  the 
foreclosure  D.  had  paid  out  under 
•the  agreement  over  $42,000,  and 
that  there  remained  outstanding 
judgments  which  were  liens  on 
the  premises  to  the  amount  of 
$20,000;  also  that  there  was  in- 
dorsed paper  outstanding,  the 
whole  amounting  to  much  more 
than  the  sum  secured.  It  was 
claimed  by  plaintiff  that  the  fore- 
closure was  premature  because  D. 
had  not  paid  off  all  of  the  judg- 
ments. Held,  untenable;  that  the 
agreement  did  not  alter  or  change 
the  maturity  of  the  mortgage,  and 
while  D.  became  bound  for  the 
eventual  payment  of  the  judg- 
ments, he  had  the  right,  after  the 
expiration  of  the  year,  to  resort  to 
the  property  itself  for  the  means 
of  carrying  out  the  contract,  he 
being  bound  in  the  meantime  only 
to  pay  judgments  when  necessary 
to  prevent  a  sacrifice  of  the  prop- 
erty or  an  enforcement  against  L. 
personally.  Id, 

5.  Also,  field,  that  the  mortgage  was 
properly  foreclosed  by  advertise- 
ment: that  it  was  not  given  to 
secure  unliquidated  damages,  as 
the  indorsed  paper  and  judgments 
were  for  settled  and  fixed  amounts, 
and  all  that  was  nt»cessary  to  as- 
certain the  sum  for  which  the 
mortgage  stood  as  security  was 
to  add  them  together.  Id. 

6.  It  was  claimed  that  the  papers 
executed  constituted  a  trust. 
IhUl,  untenable;  that  the  relations 
of  the  parties  were  simply  those 
of  mortgagor  and  mortgagee.   Id, 
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7.  It  appeared  that  D.  in  some  cases  i 
when  he  paid  judgments  did  not  | 
have  them  discharged  of  record,  ! 
but  caused  them  to  be  transferred 
to  his  wife,  who  was  a  sister  of  L. ; 
this  was  done  with  the  assent  of 
the  latter.     Held,  that  as  none  of 
the  property  of  L.  was  wasted  or 
sacrificed  on  execution  sales,  the 
agreement  of  D.  was  fully  per- 
formed; that  the  mode  of  protect- 
ing L.  resorted  to  was  within  the 
scope  of  the  agreement.  Id. 

8.  The  attorney  who  foreclosed  the 
mortgage  for  D.  was  de^id  at  the 
time  of  the  trial.  Plaintiff  offered 
to  prove  that  said  attorney  told  L. 
that  the  foreclosure  would  make 
no  difference  as  to  the  agreement 
between  him  and  D.  This  was 
objected  to  and  excluded.  Ileld, 
no  error.  Id. 


FOREIGN  CORPORATIONS. 

•  1.  Foreign  corporations  are  included 
within  the  terms  of  the  act  of  1855 
(Chap.  37,  I^iws  of  1855)  subject- 
ing non-residents  doing  business 
in  this  state  to  assessment  and 
taxation  on  all  sums  invested  in 
such  business.  People  ex  rel.  v. 
Barker.  118 

2.  Stocks  of  foreign  corporations, 
held  by  an  executor  as  such,  arc 
to  be  regarded  as  part  of  the 
estate,  and  so  the  right  of  succes- 
sion thereto  is  subject  to  payment 
of  the  tax  imposed  by  the  Collat- 
eral Inheritance  Act  of  1892  (^  1, 
chap.  309,  Laws  of  1892).  In  re 
Mernaiii.  479 


FORMER  ADJUDICATION. 

m 

1.  In  an  action  to  remove  a  cloud 
on  title  it  appeared  in  a  prior 
action  of  ejectment  brought  by 
one  then  holding  the  record  title 
against  defendant  T.,  wiiile  he 
was  in  possession,  a  judgment 
was  rendered  in  his  favor.  In 
that  action  the  plaintiff  proved  no 
possession,  either  in  himself  or 
any  of  his  grantees,  and 'the  de- 
fendant neither  pleaded  nor 
proved  a  title,  but  relied  on  his 
possession.  Held,  that  the  judg- 
ment was  not  conclusive  against 


the  title  now  held  by  plaintiff,  as 
it  did  not  establish  a  title  in  any 
one,  and  did  not  destroy  or  affect 
a  title  subsequently  made  perfect 
by  possession.  King  v.  T(n(ymMnd. 

358 

2.  Where  a  party  has  been  defeated 
in  his  action  by  i*ea.son  of  neglect 
to  perform  some  preliminary  act 
necessary  to  perfect  the  cause  of 
action,  such  as  giving  a  notice, 
the  judgment  is  not  a  bar  to 
another  action  begun  after  the 
performance  of  the  requisite  pre- 
liminary act.  Rose  v.  llawley.  366 

3.  In  an  action  to  compel  specrific 
performance  of  sucli  a  contract 
these  facts  were  found  in  sub- 
stance: During  the  lifetime  of  J., 
plaintiff's  husband,  who  was  de- 
fendants  son,  defendant  pur- 
chased the  premises  in  question 
as  a  home  for  J.,  with  the  promise 
that  he  would  convey  the  same  to 
J.  or  some  one  of  his  family  with- 
out the  payment  of  anything 
therefor.  Relying  upon  this 
agreement,  J.  made  and  paid  for 
permanent  improvements  to  the 
amount  of  $2,800,  with  defend- 
ant's knowledge.  After  the  death 
of  J.  defendant  agreed  that  if 
plaintiff  would  pay  certain  notes 
of  J.,  on  which  defendant  was 
liable  as  indorser,  he  would  give 
her  a  lease  of  the  premises  for 
life,  or  pay  what  J.  "had  put  in 
the  place."  In  reliance  upon  this 
agreement  plaintiff  paid  said  fiotes, 
and  in  so  doing  paid  more  than 

•  she  was  obliged  to  pay  as  exec- 
utrix of  her  hasband's  will.  The 
case  was  twice  tried.  Upon  the 
first  trial  the  jury,  to  whom  was 
submitted  the  questions  of  fact, 
answered  in  the  negative  the  ques- 
tions as  to  the  promise  of  defend- 
ant to  J.,  and  as  to  improvements 
made  by  the  latter.  These  find- 
ings were  adopted  by  the  court, 
and  were  not  disturbed  by  the 
reversal  of  the  judgment  upon 
appeal.  Defendant  objected  to 
the  submission  of  said  questions 
to  the  jury  on  the  second  trial 
and  to  all  evidence  in  reference 
thereto.  Udd,  tliat  the  verdict 
of  the  jury  answering  these  ques- 
tiouB  m  the  afllrmative  on  the 
second  trial  and  the  findings  ob- 
jected to  were  entirely  harmless 
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as  no  relief  was  based  thereon,  I 
and  they  in  no  way  entered  into  or  | 
affected  the  judgment ;   also,  tiuit  I 
as  by  the  reversal  the  whole  case  | 
was'thrown  open  for  trial  of  the  I 
issue  as  to   the   agreement   with  '• 
plaintiff,  tlie  circumstances attend- 
mg  the  original  purchase,  posses- 
sion and  improvements  made  bv 
the  son  were  proi)erl3'  put  in  evi- 
dence.    Dunckd  V.  Dunckel.     427 

4.  Where  a  surviving  partner  has 
misappropriated  the  tirm  assets 
and  an  equitable  action  hns  been 
brought  against  him  by  the  per- 
sonal representatives  of  the  estate 
of  the  deceased  pjirtner,  and  a 
judgment  obttiined  therein  for  an 
accounting  and  payment  of  the 
amount  found  due  the  estate,  this, 
imless  the  amount  so  found  due  is 
paid,  is  not  a  bar  to  an  action 
against  others  who,  by  intermed- 
dling with  the  assets  and  sharing  in 
the  misa p prop rittt ion,  have  ren- 
dered themselves  li-ible  therefor  as 
trustees  de  tton  tort.  Until  satis- 
faction of  the  judgment  it  givos 
the  surviving  partner  no  greater 
rights  over  the  assets  than  he  had 
befure  its  rendition.  liusatU  v. 
McCalL  437 


6.  Each  one  of  the  several  wrongdo- 
ers is  severally  liable  for  the  full 
amount  of  the  misai)])ropriation. 

Id, 

6.  WJiere,  therefore,  after  judgment 
against     the    surviving     partner 
alone,  a  joint  action  was  brought 
against  him  and  other  wrongdoers 
who  had  participated  in  the  mistip-  I 
propriation  of  the  tirm  assets,  hdd,  I 
that  the  former  judgment  was  a  | 
l)ar  as  to  him,  but  was  no  defense  i 
as  to  tiiose  not  previously  sued. 

/(/.  I 

7.  In  the  S'lbseciuent  action  it  was  | 
decided  that  the  judgment  against 
the  surviving  partner  was  conclu- 1 
sive  against  the  pliiintilT  as  to  the  I 
amount  and  value  of  the  as.sets.  ; 
but  was  no  evidence  against  the  j 
defendants  other  than  said  partner,  i 
Held,  no  error.  Id.    ' 

I 

8.  In  the  action  against  t  he  surviving 
partner  it  ai)peared  that  there  was  j 
a  disputed  claim  against  the  llrm  in  | 
favor  of  one  who  had  shared  in  the  | 


misappropriation  of  the  firm  as- 
sets, and  the  amount  thereof  was 
requiri^  to  be  deposited  in  a  trust 
company,  to  pay  such  claim  if  it 
was  established,  but  no  such  de< 
posit  was  in  fact  made.  Held,  in 
'the  subsequent  action  against  the 
other  wrongdoers,  that  no  one  of 
the  defendants  was  entitled  to  be 
credited  with  the  amount  so  or- 
dered to  be  deposited:  that  the  fact 
that  one  of  the  defendants  claimed 
to  be  a  crwlitor  of  the  old  tirm  was 
not  a  defense,  as  lie  could  not.  by 
his  illegal  interference  with  the  as- 
sets, pay  his  claim,  nor  had  he  the 
right  to  take  po.sses.sion  of  the 
property  for  that  purpose.         Id, 

9.  Where  the  law  of  a  case  has  been 
determined  after  full  argument 
and  consideration  by  the  Second 
I>ivisi(m  of  this  court,  and  upon  a 
second  appeal  substantially  the 
same  facts  appear,  not  changed  in 
any  material  respect  the  questions 
of  law  will  not  Ik*  considered,  but 
the  parties  will  be  held  as  con-* 
eluded  by  the  former  decision;  at 
least  where  the  ca.se  affects  no  gen- 
eral public  interest,  and  the  decis- 
um  so  made  establishes  no  doctrine 
in  hostility  to  the  ])revious  law  as 
declared  by  this  court,  and  this,  it 
sermn,  although  if  the  case  was  res 
noro,  the  court  might  he  of  the 
opinion  that  the  law  of  the  case 
was  erroneously  adjudged.  Cltiff 
v.  Buy.  *  580 

FRAUD. 

1.  While  a  party  to  a  written  instru- 
ment may  not  invoke  the  aid  of  a 
court  of  V(|uity  bccjiuse  of  a  mis- 
take of  law  on  his  part,  where 
there  is  no  improper  conduct  on 
the  part  of  the  other  jmrty.  where 
the  mistBvc  on  his  part  is  .shown, 
and  also  either  positive  fraud  or 
inequitable,  unfair  and  deceptive 
conduct  on  the  other  side,  which 
tends  to  (;ontirm  the  mistake  and 
conceal  the  truth,  it  is  the  right 
and  duty  of  ecjuity  to  award 
relief.     Jfaa'land  v.  SS'iUrtB.        35 

.  II.  died  leaving  the  plaintiff  liis 
sole  heir  ami  next  of  kin  him  sur- 
viving, and  leaving  a  will  by  w^hich 
he  gave  a  legacy  to  plaintiff,  and 
his  residuary  estate  to  two  persons 
named,  one- half  to  each.     One  of 
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these  died  before  the  testator,  lea V- 1     When  evidence  irmiffieient  to 

ing  two  children;  the  other  was  \  authorize  judgment  in  action  to  re- 
executor  under  the  will  and  the   cover  damages  for  alleged  fraud. 

sole  surviving    executor.     Plain-  ■  *Sc«:  Kellg  v.  Gould  (Mem.).        590 
tiff  was,   at  the  testator's  death,  • 
seventv-three  years  of  age.     Both  . 

he  and  the  executor  believe<i  at  i  GAME, 
the  time  of  the  reading  of  the  will  | 

that  the  share  of  the  residuary  I  Under  the  provisions  of  the  act  for 
legatee  who  had  died  went  to  his  j  the  preservation  of  fish  and  game 
children.  The  executor  then  pro-  (^i^  238.  240,  chap.  488,  Laws  of 
posed  to  give  plaintiff  a  sum  j  1892),  as  amended  in  1898  (Chap, 
specified,  he  to  release  all  his  |  578,  Laws  of  1893),  fines  as  well  as 
interest  in  the  estate.  Before.  !  penalties  for  violations  of  the  act 
however,  an  agreement  was  per-  are  required  to  be  paid  over  to  the 
fected,  the  former  discovered  that '  board  of  commissioners  of  fisher- 
such  legacy  had  lapsed  and  that  ics,  not  to  the  county  treasurer, 
the  share  went  to  plaintiff .  With- |  People  ex  reL  w  Cren nan.  239 
out  disclosing  this  the  executor 

drew  up  an  agreement  of  release  ,  2.  The  amendment  has  a  retroactive 
which  contained  no  statement  of  :  effect,  and  as  such  is  constitu- 
the  facts;  this  plaintiff  signed,  j  tional.  Tlie  moneys  collected  are 
Subsequently  the  executor  took  I  in  no  sense  the  private  property  of 
plaintiff  to  his  counsel,  and  there  '  the  county  and  hence  it  is  not  de- 
plaintiff  executed  a  more  formal  prived  of' private  property  by  the 
instrument,  which  recited  the  amendment.  Id, 
death  of  said  residuary  legatee  and  ' 

the  desire  and  intention  of  plain-  {  8.  A  mandamus,  however,  may  not 

tiff  to  relinquish  to  the  children  be  issued  on  the  relation  of  said 

of  the  deceased    legatee   all  the  '  board  to  compel  a  ju.stice  of  the 

rights  and  interests  acquired   by  peace  to  pay  over  fin?s  collected 

him  as  heir  at  law  and  next  of  by  him.  as  the  relator  has  an  ade- 

kin,  and  by  which,  in  considera-  (fuate  remedy  at  law,  and  that  is 

tiou  of  payment  of  the  sum  agreed  '  the     remedy     provided    by    the 

upon,  he  released  and  discharged  statute.  Id, 
such     interests    and     authorized 

payment  thereof  to  said  children,  i  GIFT. 
In  an  action  to  .set  aside  sjiid  re-  j 

lease  it  appeared  that  it  was  read  |  1.  An  executory  promise  to  pay  a 
at  the  time  it  was  executed,  and  '  sum  of  money,  made  without  con- 
that  the  counsel  stated,  after  the  sitlcration.  and  intended  to  oi)er- 
release  was  .signed,  that  by  the  ;  ate  as  a  gift  after  the  death  of  the 
lapse  of  the  legacy,  the  ownership  promisor,  is  invalid,  and  cannot 
thereof  vested  in  plaintiff;  this  be  enforced.  Holmes  v.  Ji</per. 
statement  was  couched  in  legal  ,  64 
terms,  and  plaintiff  testified  that  ! 

he  did    not   hear    the    st:»tement  j  2.  M,  procured  a  policy  of  insurance 

either    of    ccmnsel    or    as    read.  I  for  $2. (KK)  u pen  the  fife  of  his  son, 

Jlelif,  that  a  (juestion  of  fact  was'  payable  to  himself,  his  executors 

presented,   and  this  court    could  or  assigns;  he  died  leaving  a  will 

not  dispute  a  tin<ling  that  plaintiff  \  by  which  he  gave  all  his  estate  to 

did  not  know  his  legal  rights  when  his  executors  in  trust  during  the 

he  executed  the  release:  and  that.  life  of  his   widow,  the   principal 

as  the  evidence  showe<l  a  studious  |  then  to  be  dividwl  among  his  chil- 

concealment  from  plaintiff  by  the  '  dren.     The  son  died  in   1866  and 

executor,  in  whose   position   and  the   i)oliey  was  collected   bv   the 

abilitv   the   former  re imsed  some  executors* of  the  father's  will.     In 

confidence,   of   the  precise   point  i  1869  the  children  and  devisws  of 

essential  to  his  free  and  intelligent  i  said  testator  executed  an  instru- 

ftction,   it    was    competent  for  a  '  ment  under  seal,  by  which  they 


assigned  all  their  interest  in  the 
moneys  collected  on  the  policy  to 
plaintiffs,  the  widow  and  chilaren 
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court  of  ecjuity  to  cancel  the  re 
lease,  so  far  as  lawful  payments 
had  not  been  made  under  it.      Id. 
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of  the  son.  The  widow  died  in 
June,  1891.  In  July  thereafter 
defendant  was  appointed  the  ad- 
ministratrix with  the  will  annexed 
of  M.  In  an  action  to  recover  the 
amount  of  the  policy,  it  a))peared 
that  defendant  as  such  administra- 
trix received  of  the  personal 
estate  over  S8,000,  and  that  there 
were  no  debts.  Plaint ilTs'  claim 
w^as  presented  to  defendant  and 
payment  thereof  refused.  This 
action  was  brought  in  November, 
1891.  IIM,  that  the  delivery  of 
the  assignment  constituted  a  valid 
irrevocable  gift  of  the  fund  real- 
ized upon  tile  policy  and  vested 
title  in  the  donees,  subject  to  the 
life  interest  in  the  Avidow.  Mat- 
9on  v.  Abbej/,  179 


GRANTOR  AND  GRANTEE. 

1.  Where  a  grantor,  of  land  seeks  to 
re-enter  because  of  a  breach  of  a 
condition  subsequent,  he  must 
show  tliat  the  true  spirit  and  pur- 
pose of  the  condition  have  been 
willfully  disregarded  by  the 
grantee ;  it  is  not  sufficient  to 
prove  a  technical  breach,  through 
the  action  of  stningers,  without 
the  grantee's  permission.  Hose  v. 
Haicley,  366 

2.  A  grantor  of  land  does  not  waive 
his  equitable  lien  for  unpaid  pur- 
chase money  bv  taking  the  promis- 
sorj'  note  of  the  grantee  therefor, 
alth(nigh  in  taking  it  he  relies 
upon  the  solvency  and  financial 
ability  of  the  grantee  to  j)ay  the 
note,  and  does  not  have  in  con- 
templation the  enforcement  of  the 
lien  :  he  retains  it,  imless  he  ex- 
pressly and  consciously  relin- 
quishes it.   Maroiiey  v.  Btjyle.   462 

8.  The  lien  is  valid  against  one  who 
takes  a  conveyance  from  the 
grantee  with  knowledge  of  the 
existence  of  the  claim  for  the  un- 
paid purchase  mone}'.  Id, 

4.  This  equitable  lien,  however,  Avi  11 
not  prevail  against  one  without 
notice  thereof,  who  takes  an  in- 
cumbrance on  the  land,  an  interest 
therein  or  a  conveyance  thereof,  in 
gocKi  faith  and  for  a  valuable  con- 
sideration. /(/. 


5.  Where,  therefore,  in  an  action  by 
a  grantor  to  enforce  a  lien  for 
unpaid  purchase  money,  it  ap- 
peared that  defendant  L).  pur- 
chased the  land  on  sale  under  an 
execution  against  one  who  at  the 
time  of  the  rendition  of  the  judg- 
ments held  the  recortl  title  under  a 
deed  from  plaintiffs'  grantee;  that 
D.  purchased  in  gocKl  faith  with- 
out notice  of  plamtifiTs*  lien,  and 
jiaid  the  purchase  price  in  full; 
that  at  the  time  of  the  commence- 
ment of  the  action  he  held  the 
sheriff's  certificate  of  sale  and 
thereafter  received  the  sheriff's 
deed,  held,  that  the  lieu  was  not 
enforcible;  also,  that  the  rights  of 
D.  were  not  affected  by  the  fact 
that  the  purchase  price  paid  by 
him  was  small.  ia. 

See  Deed. 


HIGHWAYS. 

1.  In  1885  the  commissioners  ap- 
pointed under  the  act  of  that  year 
to  lay  out  streets,  etc.,  in  the  city 
of  Brooklyn  (Chap.  132,  Ijiws  of 
1835)  made  and  filed  a  map  show- 
ing a  street  passing  over  lands 
owned  by  II.  The  street  was 
never  actuall}'  opened  or  regu- 
lated. In  185l  H.  couveved  the 
adjoining  lands  by  deed  which 
contained  a  reservation  of  his  title 
and  interest  in  the  land  forming 
the  street.  In  1864  the  depart- 
ment of  assessment  of  the  city 
made  and  filed  a  nuip  including 
said  lands  in  which  the  street  ap- 
peared substantially  as  in  the  map 
of  1835,  and  since  then  no  assess- 
ment has  been  made  or  tax  levied 
upon  the  land  of  II.  included  in 
said  street.  In  1879  the  executors 
of  II.  filed  a  map  of  his  lands,  laid 
out  in  streets,  blocks  and  lots, 
corresponding  with  the  Cfmimis- 
sioners'  map,  with  a  notice,  how- 
ever, indorsed  thereon  to  the  effect 
that  it  was  not  intended  to  dedi- 
cate any  of  the  lands  lying  within 
the  lines  of  the  streets  to  public 
use;  afterwartls  said  executors 
conveyed  lots,  bounding  them 
upon  said  streets,  and  including 
the  land  within  the  street  lines  in 
front  of  the  lots  conveye<l.  In 
proceedings  instituted  by  the 
municipal  authorities  to  acquire 
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title  for  street  purposes  to  the 
lands  within  the  lines  of  said 
street  as  so  laid  out,  held,  that  H. 
and  his  executors,  as  between 
themselves  and  their  grantees,  de- 
voted the  lands  to  use  as  a  street, 
and  the  latter  acquired  an  ease- 
ment therein  for  that  purpose: 
that  the  executors  were  only  enti- 
tled to  an  award  for  the  value  of 
the  public  easement,  deducting 
therefrom  the  value  of  the  private 
easement,  and  as  the  added  burden 
was  merely  technical  and  nominal, 
they  were  only  entitled  to  nominal 
damages.    In  re  AdniM,  297 

2.  It  seems,  the  authorities  of  a  city 
cannot  legalize  an  obstruction  of 
a  citj  street  so  as  to  bar  the  pub- 
lic right,  and  a  building  project- 
ing into  a  street,  although  origi- 
nally built  with  the  consent  of 
the  city,  is  an  unlawful  obstruc- 
tion and  a  public  nuisance,  and  the 
user,  although  long  continued,  is 
no  obstacle  to  proceedings  for  its 
removal.      People  ex  rel.  v.  Maker, 

330 

8.  Under  the  provision  of  the  char- 
ter of  the  city  of  Albany  (5$  11,  tit. 
18,  chap.  298,  I^ws  of  1883),  as 
amended  in  1888  (Chap.  398,  Laws 
of  1888),  requiring  the  city  engi- 
neer, where  a  building  projects 
into  the  street,  "  upon  the  receipt 
of  written  directions  from  tb^ 
mayor,"  to  take  summary  proceed- 
ings for  the  removal  thereof,  a 
discretion  is  given  to  the  mayor  to 
determine  m  any  given  case 
whether  or  not  such  proceedings 
shtiU  be  instituted.     Id. 

4.  Accordingly  held,  that  the  court 
had  no  power  to  compel  the 
mayor  by  mandamus  to  initiate 
such  proceedings  by  giving  the 
prescribed  notice  to  the  engineer; 
and  that  the  discretion  of  the 
mayor  in  this  respect  was  not  af- 
fected by  a  resolution  of  the  com- 
mon council  requesting  him  to 
take  proceedings  for  the  removal 
of  the  obstruction.     Id, 

5.  It  Heemn,  the  common  council,  as 
commissioners  of  highways,  might 
institute  proceedings  appertaining 
to  their  functions  as  such,  for  the 
removal  of  the  obstruction.    Id. 


HOMICIDE. 
See  Murder. 

HUSBAND  AND  WIFE. 
8e^  Divorce. 


INFANTS. 

1.  While  it  is  the  inalienable  right 
of  a  child,  even  of  immature  age, 
to  pursue  a  trade,  it  must  be  not 
only  one  that  is  lawful,  but  which 
the  state  or  sovereign,  as  parens 
patrio'y  recognizes  as  proper  and 
safe.     People  v.  Etcer.  129 

2.  The  provision  of  the  Penal  Code 
(i^  292)  declaring  a  person  guilty 
of  a  misdemeanor  who  exhibits  a 
female  child  under  fourteen  years 
of  age.  or  who,  having  the  care  of 
such  a  child  as  parent,  etc.,  con- 
sents to  her  employment  or  exhibi- 
tion as  "  a  dancer  *  *  * ,  or  in 
a  theatrical  exhibition,  or  in  any 
*  *  *  exhibition  dangerous  or 
injurious  to  the  life,  limb,  health 
or  morals  of  the  child,"  is  not  lim- 
ited to  exhibitions  which  offend 
against  public  morals  or  decency, 
or  endanger  life  or  Hmb,  but  ap- 
plies to  all  public  exhibitions  or 
shows.  Id, 

8.  Said  provision  is  not  violative  of 
any  right  secured  by  the  Constitu- 
tion, but  is  within  the  police 
power  of  the  legislature  ;  it  is  for 
tliat  body  to  determine  as  to 
whether  any  or  all  such  exhibi- 
tions are  prejudicial  to  the  inter- 
ests of  the  child  and  contrary  to 
the  policy  of  the  state  to  permit. 

Id. 

INJUNCTION. 

1.  An  order  denying  a  temporary  in- 
junction in  an  action  wherein 
there  are  no  controverted  facts  and 
the  complaint  presents  simply  a 
question  of  law,  is  reviewable 
here.     White  v.  Iiiebriates*  Uonie. 

128 

2.  The  attorney-general  cannot  main- 
tain an  action  in  the  name  of  the 
People  ajjainst  a  corporation, 
either    under  the  Code  of  Civil 
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Procedure  (§  1948)  or  as  a  matter 
of  common  law,  to  restrain  the 
commission  of  a  nuisance  in  a  city 
street  by  a  corporation,  where 
local  officials  have  authority  to 
protect  the  street.  People  v.  Equity 
G.  L.  Co.  282 

S.  The  jurisdiction  of  a  court  of 
equity  to  abate  an  existin|^  and 
prevent  a  threatened  nuisance 
upon  application  of  the  attorney- 
general,  is  limited  to  those  public 
nuisances  which  affect  and  en- 
danger the  public  safetj'^  or  con- 
venience and  require  immediate 
judicial  interposition,  and  where 
the  relief  sought  may  not  with 
equal  facility  be  obtained  by  other 
constituted  authorities  and  public 
officers.  Id. 

WJien  lessor  entitled  to  aid  of 

court  of  equity  to  restrain  violation  by 
lessee  of  condition  in  lease. 

See  R.  L.  Association  v.   Kellogg. 
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INSOLVENT    CORPORATIONS. 

1.  In  an  action  .brought  by  the  re- 
ceiver of  an  insolvent  manufac- 
turing corporation  to  set  aside  a 
transfer  of  property  to  defendant, 
made  by  the  corporation  in  con- 
templation of  insolvency,  and  so 
in  violation  of  the  statute  (1  R.  S. 
603,  §  4),  and  to  compel  payment 
of  its  value,  the  answer  set  up  as 
a  defense  that  subsequent  to  the 
transfer  and  before  the  appoint- 
ment of  plaintiff  as  receiver,  third 
parties,  under  a  judgment  and 
execution  against  the  corporation, 
sold  the  property  as  the  property 
of  the  corporation,  and  so  that 
plaintiff  took  no  interest  therein. 
It  appeared  that  the  amount  bid 
on  the  executix>n  sale  was  one  dol- 
lar, and  such  sale  was  made  for 
that  sum.  Held,  tliat  a  finding 
was  justified  that  the  sale  was 
made  subject  to  the  transfer. 
Stonehridge  v.  Perkins.  1 

2.  As  to  whether,  even  if  a  valid 
sale  of  the  property  upon  execu- 
tion had  been  shown,  it  would 
have  constituted  a  defense  in  the 
absence  of  allegations  connecting 
defendants  with  the  title  so  ob- 
tained, qmpre.  Id. 


INSURANCE    CORPORATIONS. 

S.,  plaintiff's  testator,  was,  prior  to 
September  27,  1881,  defendant's 
president  and  principal  manager; 
his  salary  was  $5,000  per  annum. 
On  that  date  an  agreement,  nego- 
tiated bv  S.,  was  entered  into  be- 
tween defendant  and  another  in- 
surance company,  by  which  the 
latter  agreed  to  re-insure  all  the 
risks  of  the  former,  it  bein^  desir- 
ous, as  the  agreement  recited,  to 
retire  from  business.  Defendant 
agreed  to  continue  in  active  busi- 
ness until  October  1,  1881,  and 
thereafter  at  the  risk  and  expense, 
and  on  account,  of  the  other  com- 
pany, which  then  agreed  to  as- 
sume, and  defendant  agreed  to 
assign  to  it,  the  lease  of  its  offices. 
In  an  action  to  recover  salary  after 
October  thirty-first,  up  to  which 
time  S.  had  cirawn  it,  it  appeared 
that  at  the  date  of  the  execution  of 
said  contract,  S.,  by  written  agree- 
ment, entered  into  the  employment 
of  the  other  company  at  a  salary 
of  $7,500  and  commissions,  he 
agreeing  to  devote  his  entire  time 
to  its  service,  unless  specially 
authorized  to  undertake  other 
duties.  S.  did  not  sign  or  request 
any  check  for  his  salary  after  Oc- 
tober, and  made  no  cbiim  therefor. 
At  a  regular  meeting  of  defend- 
ant's directors,  S.  proposed  that 
the  salary  of  its  secretary,  which 
was  fixeci  at  the  same  time  as  his 
own,  should,  until  its  business  was 
wound  up,  be  paid  one-half  by  it, 
and  one- half  by  the  other  com- 
pany. Evidence  was  given  of  the 
renaition  of  some  services  b}'  S. 
for  defendant  after  October,  and 
up  to  the  time  of  his  death,  which 
services  were  mostl}'  of  a  formal 
character,  and  such  as  he  was 
bound  to  render  under  his  contract 
with  the  other  company.  HeUly 
that  in  the  absence  of  evidence  of 
an  agreement  or  understanding 
that  the  stilary  of  S.  was  to  con- 
tinue, it  coulS  not  be  presumed; 
and  that  the  action  was  not  main- 
tainable. Simonson  v.  iV,  F.  C, 
Ins.  Co.  12 


INSURANCE  (FIRE), 

1.  Where  by  a  policy  of  fire  insur- 
ance, issued  to  the  owner  of  mort- 
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gaged  premises,  loss,  if  any,  is 
made  payable  to  the  mortgagee,  as 
his  interest  may  appear,  the  un- 
dertaking so  to  pay  is  collateral 
and  dependent  upon  the  principal 
undertaking,  and  if  there  is  a 
breach  of  conditions  in  the  policy 
by  the  assured,  which  by  its  terms 
renders  it  void,  this  defeats  a  re- 
covery thereon  by  the  mortgagee. 
Moort  V.  Hanover  F,  Ins.  Co,    219 

I.  Defendant  issued  to  S.  a  standard 
pohcy  in  the  form  prescribed  by 
the  act  of  1886  (Chap.  488.  Jaws 
of  1886),  loss,  if  any,  payable  to  R. , 
plaintiffs'  testator,  mortgagee,  as 
interest  may  appear.  The  policy 
contained  conditions  to  the  effect 
that  it  would  become  void,  "un- 
less otherwise  provided  by  agree- 
ment," indorsed  upon  the  policy 
or  added  thereto,  "if,  with  the 
knowledge  of  the  insured,  foreclos- 
ure proceedings  be  commenced,  or 
notice  given  of  sale  of  any  prop- 
erty covered  by  this  policy  by  vir- 
tue of  any  mortgage."  Also,  that 
"no  officer,  agent  or  other  repre- 
sentative of  this  company  shall 
have  power  to  waive  any  provision 
or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy 
may  be  subject  of  agreement,'  and 
as  to  those  that  they  should  not  be 
d^med  to  have  been  waived  un- 
less the  waiver  shall  be  written 
upon  or  attached  to  the  policjr. 
Also,  that  no  privilege  or  permis- 
sion affecting  the  insurance  should 
be  claimed  unless  so  written  or  at- 
tached.- In  an  action  upon  the 
policy  these  facts  appeared:  Plain- 
tiffs brought  an  action  to  foreclose 
the  mortgage,  obtained  judgment, 
and  in  pursuance  thereof  the 
premises  were  advertised  to  be 
sold.  Three  days  before  the  date 
of  sale  the  building  insured  was 
destroyed  by  fire.  Before  the  com- 
mencement of  the  foreclosure  suit 
plaintiffs  informed  T.,  a  duly  au- 
thorized agent  of  defendant,  who, 
as  such  agent,  had  signed  the  pol- 
icy, that  they  were  about  to  com- 
mence such  proceedings,  and  he 
agreed  that  this  might  be  done 
without  injuring  plaintiffs'  rights 
under  the  policy.  No  such  agree- 
ment or  consent  was  indorsed  upon 
or  annexed  to  the  policy,  and  it 
did  not  appear  that  T.  noted  upon 
any  register  kept  by  him  that  said 


action  had  been  commenced.  S.» 
the  insured,  had  knowledge  of  the 
foreclosure  suit  on  the  day  it  was 
•ommenced.  Heldy  that  the  verbal 
assent  of  the  agent  did  not  consti- 
tute a  waiver  of  the  conditions; 
and  that  the  foreclosure  suit  and 
sale  rendered  the  policy  void.   Id. 


INSURANCE  (LIFE). 

M.  procured  a  policy  of  insurance 
for  $2,000  upon  the  life  of  his  son, 
payable  to  himself,  his  executors 
or  assigns;  he  died  leaving  a  will 
by  which  he  gave  all  of  his  estate 
to  his  executors  in  trust  during  the 
life  of  his  widow,  the  principal 
then  to  be  divided  among  his  chil- 
dren. The  son  died  in  1866  and 
the  policy  was  collected  by  the  ex- 
ecutors of  the  father's  will.  In  1869 
the  children  and  devisees  of  said 
testator  executed  an  instrument 
under  seal,  by  which  they  assigned 
all  their  interest  in  the  moneys 
collected  on  the  policy  to  plain- 
tiffs, the  widow  and  children  of 
the  son.  The  widow  died  in  June, 
1 89 1 .  In  July  therea f ter  defendant 
was  appointed  the  administratrix 
with  the  will  annexed  of  M.  In  an 
action  to  recover  the  amount  of  the 
policy,  it  appeared  that  defendant 
as  such  administratrix  received  of 
the  peraonal  estjite  over  $8,000,  and 
that  there  were  no  debts.  Plain- 
tiffs' claim  was  presented  to  de- 
fendant and  payment  thereof  re- 
fused. This  action  was  brought 
in  November,  1891.  Held,  that  the 
delivery  of  the  assignment  consti- 
tuted a  valid  irrevocable  gift  of 
the  fund  realized  upon  the  policy 
and  vested  title  in  the  donees,  sub- 
ject to  the  life  interest  in  the 
widow ;  that  plaintiff's  cause  of 
action  matured  at  her  death,  and 
so,  was  not  barred  by  the  Statute 
of  Limitations  ;  and  that  the  ac- 
tion, if  not  necessary,  was  at  least 
proper  and  w^as  not  prematurely 
brought.     Matson  v.  Abbey,      179  . 


INTOXICATION. 

1.  The  Civil  Damage  Act  of  1873 
(Chap.  646,  Laws  of  1873)  is  not  a 
penal  statute,  but  simply  creates 
a  cause  of  action  unknown  to 
the  common  law.     Said  act  waa. 
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not  repealed  by  the  provision 
of  the  act  of  18d2,  *'in  rela- 
tion to  excise"  (§  2,  chap.  403, 
Laws  of  18^2),  providing  for  the 
recovery  of  damages  caused  by 
the  sale  of  intoxicating  liquors  in 
case  previous  notice  has  been 
given  forbidding  the  sale.  The 
said  provision  and  the  one  upon 
the  same  subject  in  the  act  of 
1892,  "to  revise  and  consolidate 
the  laws  in  relation  to  the  sale  of 
intoxicating  liquors  "  (§  40,  chap. 
401,  Laws  of  1892),  are  to  be  read 
as  simply  amendatory  of  the  act 
of  1873,  not  as  repealing  it  by 
implication.      Quintan  v.    Welch. 

158 

2.  A  cause  of  action,  therefore, 
which  accrued  prior  to  said 
amendments  was  not  affected 
thereby.  Id. 

8.  In  an  action  under  said  act  of 
1873  these  facts  appeared:  Q., 
the  father  of  plaintiff,  who  was  a 
skilled  workman  and  the  sole  sup- 
port of  his  wife  and  family,  and 
who  lived  in  the  village  of  JP.,  on 
the  afternoon  of  June  17,  1891, 
being  in  the  village  of  O. ,  visited 
its  saloons,  and  among  them  one 
owned  by  defendant  and  rented 
by  him  to  one  whom  he  knew  was 
selling  intoxicating  liquors  therein 
on  that  day.  Q.  drank  heavily, 
and  in  the  evening  boarded  a 
train  to  return  home :  he  was  at 
that  time  much  intoxicated ;  he 
left  the  train  at  a  station  before  it 
reached  P.,  and  in  attempting  to 
walk  on  the  railroad  track  to  the 
latter  place  was  killed  ;  his  muti- 
lated body  was  found  the  next 
morning  on  the  track,  midwav 
between  that  station  and  his 
home.  Held,  that  the  evidence 
was  sufficient  to  submit  to  the  jury 
as  to  all  the  essential  facts  re- 
quired to  be  established  to  sustain 
the  action  ;  and  so  that  a  refusal 
to  nonsuit  was  not  error.  Id. 

4.  The  testimonj^  showed  that  plain- 
tiff was  born  on  June  eighteenth, 
at  what  hour  it  did  not  appear, 
nor  did  it  appear  whether  Q.  was 
killed  on  the  morning  of  that  day 
or  on  the  previous  evening. 
Defendant  on  appeal  for  the  first 
time  claimed  that  plaintiff  was 
born  after  her  father's  death  and 


so.  could  not  maintftin  the  action. 
Held,  untenable;  that  conceding 
the  point  was  presented  by  the 
proofs,  as  to  which  qvarey  it  should 
have  been  raised  on  trial,  and  the 
attention  of  the  trial  court  not 
having  been  called  to  it.  it  could 
not  be  considered  on  appeal.     Id, 


INTRUSION. 

While  the  provision  of  the  Penal 
Code  defining  the  offense  of 
intrusion  on  lands  (§  467)  does  not 
in  terms  make  the  intent  a 
material  element  to  constitute  the 
offense,  an  unlawful  and  criminal 
intent  must  be  alleged  and  proved. 
Hemtt  V.  Newburger,  638 


JOINT  DEBTORS. 

1.  In  an  action  against  joint  debtors, 
service  of  summons  on  one  author- 
izes judgment  against  all,  which 
may  be  enforced  by  execution 
against  the  joint  property,  al- 
though the  other  defendants  are 
not  served  and  do  not  appear  in 
the  action.     Terkes  v.  McFadden. 

136 

2.  So,  an  attachment  issued  in  an 
action  against  several  upon  a  joint 
liability,  may  be  executed  by 
seizure  of  the  joint  property, 
although  the  summons  is  served 
on  but  one  of  the  defendants 
within  the  time  prescribed,  and  no 
service  by  publication-  is  com- 
menced withm  that  time,  or  if 
commenced  is  not  continued  to 
completion.  Id, 

3.  Accordingly  hM,  where  an  at- 
tachment was  issued  against  the 
members  of  a  firm  as  non-resi- 
dents, under  which  the  firm  prop- 
erty wjis  levied  upon,  and  a  serv- 
ice of  summons  by  publication 
was  commenced,  but  was  not  com- 
pleted, in  one  of  the  designated 
newspapers  within  the  thirty 
days,  but  personal  service  was 
made  on  one  of  the  defendants, 
that  the  lien  of  the  attachment  was 
not  lost  b^'  the  failure  to  complete 
the  service  by  publication,  nor 
could  the  attachment  be  vacated 
as  against  any  of  the  defendants. 

Id. 
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JUDGMENT. 

In  an  action  against  joint  debtors, 
service  of  summons  on  one  author- 
izes judgment  against  all,  which 
may  bo  enforced  by  execution 
against  the  joint  property,  al- 
though the  other  defendants  are 
not  served  and  do  not  appear  in 
the  action.     Yerkea  v.  McFadden. 

136 


JUDICIAL  SALES. 

1.  A  sale  of  personal  property  upon 
execution  affords  no  protection  to 
a  party  defending  under  it,  unless 
he  shows, /r«f,  a  levy,  i.  e.,  such 
an  exercise  of  right  and  dominion 
by  the  officer  over  the  property  as 
would  subject  him  to  an  action  of 
trespass  by  the  owner  if  the  levy 
was  not  justified,  and  second,  a 
sale  with  the  property  actually 
present  and  within  the  view  of 
the  persons  attending  the  sale. 
JSto  neb  ridge  v.  Perkins.  1 

2.  A  sale  of  land  on  execution, 
issued  upon  a  void  judgment 
against  the  owner,  in  no  way 
affects  his  title,  and  a  subsequent 
conveyance  by  him  is  just  as 
effectual  as  if  the  judgment  had 
never  in  form  been  entered.  Mr- 
Cracken  v.  Flanagan.  174 

8.  A  purchaser  on  sale  of  land  on 
execution,  having  paid  the  pur- 
chase price,  and  received  the 
sheriff's  certificate  of  sale,  after 
obtaining  the  sheriff's  deed  is  in 
the  same  position  as  if  the  deed 
had  been  executed  by  the  judg- 
ment debtor  when  the  judgment 
was  dockete<l,  and  while  holding 
the  certificate  he  is  to  be  regarded 
the  same  as  if  the  debtor  had  at 
the  time  of  docketing  the  judg- 
ment executed  a  contmct  of  sale 
and  received  the  full  purchase 
price.     Maroney  v.  Jhyle,         462 

4.  Such  a  purchaser,  therefore,  is 
entitled  to  protection  against  an 
outstanding  and  unknown  lien  for 
purchase  money  in  favor  of  a 
former  grantor.  Id. 

See  Execution. 
Sales. 


JURISDICTION. 

1.  "While  after  appeal  to  this  court, 
in  all  matters  pertaining  to  the 
appeal  itself  and  to  the  proper 
hearing  of,  as  well  as  all  appli- 
cations which  by  statute  may  be 
made  to  this  court,  it  has  juris- 
diction, as  to  all  other  applications 
the  case  is  to  be  regarded  as  still 
pending  in  the  court  of  original 
jurisdiction,  and  such  applications 
should  be  made  to  tliat  court. 
People  ex  rel.  v.  Bd,  Edn.  86 

3.  Where  a  party  has  obtained  an 
undue  advantage  by  using  an 
order  of  the  court  for  a  purpose 
contrary  to  its  spirit  and  intention, 
and  winch  could  and  would  have 
been  guarded  against  had  the 
unlawful  purpose  been  disclo-sed 
when  the  order  was  made,  the 
court  has  power  to  modify  or 
amend  the  order,  or  grant  a  new 
order,  to  correct  the  abuse  of  the 
former  one.  De  Lancey  v.  i^>/>- 
gras.  88 

3.  The  courts  of  the  state  have  civil 
and  criminal  jurisdiction  over  the 
navigable  waters  within  its  limits, 
and,  in  the  absence  of  any  prohi- 
bition in  the  Federal  Constitution 
or  laws,  pei-sons  and  property 
thereon  are  subject  to  such  juris- 
diction.    People  V.  Welch.  266 

4.  The  powers  granted  by  the  Fed- 
eral Constitution  are  nol  exclusive 
unless  they  are  made  so  in  terms, 
or  prohibited  to  the  states,  or  are 
incompatible  with  the  exercise  of  a 
concurrent  jurisdiction.  Id, 

5.  As  to  crimes  committed  upon 
navigable  waters  within  the  state, 
if   they  are   such   as  existed    at 

.  common  law.  and  are  defined 
in  the  statutes  of  the  state, 
while  congress  may  exclude  the 
jurisdiction  of  the  state  courts,  in 
the  absence  of  any  such  exchision, 
that  jurisdiction  may  be  exerciseti, 
although  congress  has  vested  jur- 
isdiction over  them  in  the  federal 
courts.  Id. 

6.  To  exclude  the  jurisdiction  of  the 
state  courts  over  such  crimes,  the 
Intention  of  congress  so  to  do 
must  be  distinctly  manifesteti,  and 
the   legislation    relied    ujwn    for 
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that  purpose  must  be  clear  and  I 
unambiguowi.  No  presumption  j 
that  state  authority  is  excluded  | 
arises  from  the  mere  fact  that  con-  I 
gress  has  le^slated;  there  must  [ 
be  express  words  of  exclusion,  or  a  j 
manifest  repugnancy  in  the  exer-  ! 
cise  of  state  authority  over  the  \ 
subject.  Id.  , 

7.  Accordingly  Jifkl  that  the  pro- 
vision of  the  U.  S.  Revised  Stat- 
utes (§  5344)  which  declares  that 
every  person  em])loyed  on  any 
steamboat  or  vessel  "by  whose 
misconduct,  negligence  or  inat-  | 
tention  to  his  duties  on  such  ves-  | 
sel  the  life  of  any  person  is  de- 1 
stroyed  *  *  *  ^Hhall  be  deemed  , 
guilt V  of  manslaughter,"  and  . 
which  provides  a  punishment ; 
therefor."  upon  conviction  thereof  | 
in  any  Circuit  Court  of  the  United 
States,"  did  not  exclude  the  courts 
of  the  state  from  jurisdiction  over 
such  an  offense  committed  upon 
the  Hudson  river;  that  there  was 
no  repugnancy  in  the  existence  of 
concurrent  jurisdiction  in  the  state 
courts  to  punish  imder  its  laws 
this  grade  of  homicide;  and  that 
the  provision  of  said  statutes 
(§  5328)  declaring  that  "nothing 
in  this  title  shall  be  held  to  take 
away  or  impair  the  jurisdiction  of 
the  courts  of  the  several  states 
under  the  laws  thereof,"  was  to  be 
construed  as  exempting  from  the 
operation  of  the  provision  (i^  711) 
declaring  that  the  jurisdiction  of 
the  federal  courts  shall  be  exclu- 
sive over  "all  crimes  and  offenses 
cognizable  under  the  laws  of  the 
United  States,"  the  cases  specified 
in  the  title  which  were  punishable 
under  the  law^s  of  the  several 
states,  at  least  such  as  were  so 
punishable  under  state  laws  exist- 
ing when  the  provision  last  men- 
tioned was  enacted.  J(L 

8.  Where,  therefore,  defendan  t  was 
convicted  in  a  state  court  of 
the  crime  of  manslaughter  in  the 
second  degree  upon  evidence 
showing  that,  while  acting  as  a 
duly  licensed  pilot  in  charge  of  a 
steam  tug  on  the  Hucison  river, 
through  his  "willful  misconduct, 
negligence  and  inattention  to  his 
duties,"  the  tug  collided  with  a 
yacht,  causing  the  death  of  a  per- 
son on  board  the  yacht,  held,  that 


the  state  court  had  jurisdiction  to 
punish  defendant  for  the  crime. 

Id, 

9.  In  an  action  instituted  in  1889  to 
restrain  the  operation  of  an  ele- 
vated railroad  upon  a  street  in  the 
cit3r  of  New  York  in  front  of 
plaintiff's  premises,  and  to  recover 
damages,  the  complaint  alleged 
that  prior  to  March,  1887,  plaintiff 
owned  an  undivided  third  of  the 
premises  as  a  tenant  in  common, 
and  that  she  then  acquired  by 
purchase  the  interest*  of  her  co- 
tenants,  who  also  assigned  to  her 
their  rights  of  action  and  claims 
for  damages.  Phiintiff  claimed 
for  damages  sustained  prior  to 
March,  1^7,  as  well  as  since.  On 
the  trial  defendants  moved  that 
the  action  be  severed  and  that  the 
claim  for  damages  acquired  by 
assignment  be  sent  to  a  jury  ;  this 
was  denied,  Jleld,  no  error  ;  that 
if  the  court  decided  that  the  claim 
for  equitable  relief  was  well 
founded,  it  was  within  its  discre- 
tion to  assess  all  the  damages  sus- 
tained to  which  /plaintiff  was 
entitled,  whether  belonging  to  her 
as  owner  or  acquired  by  a  ssign- 
ment,  and  that  defendants  had  no 
absolute  right  to  liave  them  de- 
termined by  a  jury.  Hunter  v. 
Manhattan  B.  Co.  281 

10.  A  Court  of  Sessions,  after  a  con- 
viction of  the  crime  of  grand 
larceny,  suspended  sentence' dur- 
ing good  behavior.  Held,  that 
this  was  within  the  jurisdiction  of 
the  court,  and  so  that  the  grant- 
ing of  a  writ  of  mandamus  upon 
application  of  the  district  attor- 
ney, requiring  said  court  to  pro- 
ceed to  sentence  and  judgment, 
was  error.  People  ex  reL  v.  Ct.  of 
tSeasiom,  288 

11.  When  certain  facts  are  to  be 
proved  to  a  court  having  only  a 
special  and  limited  junsdiction 
as  a  basis  of  its  action  a  total  de- 
fect of  evidence  as  to  any  essen- 
tial fact  renders  its  action  void. 
Hewitt  V.  Neicburger,  538 

12.  Plaintiff  was  arrested  by  virtue 
of  a  warrant  issued  by  the  re- 
corder of  the  city  of  Amsterdam, 
upon  information  sworn  to  by  de- 
fendant, based  upon  the  provision 
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of  the  Code  of  Criminal  Proced- 
ure (§  84)  authorizing  an  infonna- 
tion  to  be  laid  before  a  magistrate 
that  a  person  has  threatened  to 
commit  a  crime  against  *'  the  per- 
son or  property  of  another."  The 
information  charged  that  plaintiff 
threatened  to  commit  the  crime  of 
injuring  property  of  a  corpora- 
tion named  (Penal  Code,  ^fe^  ^^» 
654),  in  that  he  threatened  to  tear 
down  a  wall  then  being  erected 
thereon,  and  there  was  just  reason 
to  fear  that  he  would  tear  down 
and  demolish  it.  The  warrant  re- 
cited the  facts  substantially  ms 
stated  in  the  information  ;  neither 
alleged  any  unlawful  or  criminal 
intent.  In  an  action  for  false  im- 
prisonment it  appeared  that  de- 
fendant asked  that  the  warrant 
be  issued;  he  received  and  de- 
livered it  to  the  chief  of  police 
with  a  request  that  it  be  served 
*'  right  away."  After  the  arrest 
plaintiff  was  taken  to  the  re- 
corder's office,  and  thereafter,  on 
motion  of  his  counsel,  the  pro- 
ceeding was  dismissed.  Ileld, 
that  the  recorder  acquired  no 
jurisdiction,  and  so  the  warrant 
and  all  proceedings  under  it  were 
absolutely  void  ;  and  that  defend- 
ant was  hable.  Id. 

13.  The  jurisdiction  of  this  court 
on  appeal  from  a  judgment  of 
General  Term  affirming  a  surro- 
gate's decree  on  settlement  of  the 
accounts  of  executors  is  limited  to 
questions  of  law  presented  by 
proper  exceptions.    In  re  Bolton. 

554 

LACHES. 

In  an  action  against  a  surviving 
partner  for  misappropriation  of 
the  firm  assets,  it  appeared  that 
the  deceased  partner  died  in  1880. 
In  that  year  an  action  against  the 
surviving  partner  was  com- 
menced. The  litigation  w^as  not 
concluded  until  the  latter  part  of 
the  year  18b6.  Early  in  the  yejir 
1888  the  action  against  all  the 
wrongdoers  was  commenced. 
Held,  that  a  refusal  to  dismiss  the 
complaint  on  the  ground  of  in- 
excusable laches  was  proper;  that 
the  record  disclosed  reasonable 
cause  for  the  delay.  Russell  v. 
McCall,  437 

SiCKELS — YOL,  XCVI. 


LANDLORD  AND  TENANT. 

In  an  action  to  recover  rent  due  un- 
der a  lease  of  premises  in  the  city 
of  New  York  the  defense  was  an 
eviction.  The  only  act  of  the 
lessors  upon  which  the  defense 
was  attempted  to  be  supported 
was  the  givmg  to  contractors  for 
for  an  excavation  upon  an  adjoin- 
ing lot  a  permit  to  enter  on  the 
premises,  as  required  by  the  Con- 
solidation Act  (§  474,  chap.  410, 
Laws  of  1882),  in  order  to  subject 
the  party  making  the  excavation 
to  the  obligation  of  protecting  the 
building  on  the  leased  premises 
from  injury.  Held,  that  in  the 
absence  of  any  reservation  in  the 
lease  of  a  right  to  enter  for  such 
a  purpose,  the  permit  of  the  lessors 
alone  was  insufficient  to  give  a 
right  of  entry  to  the  licensees,  but 
the  consent  of  the  lessees  was 
also  necessary,  and  so,  if  the  con- 
tractors entered  without  defend- 
ant's consent,  for  their  trespass 
plaintiffs  were  not  responsible,  and 
the  defense  was  not  established. 
McKemie  v.  Hatton,  6 


LARCENY. 

1.  A  Court  of  Sessions,  after  a  con- 
viction of  the  crime  of  grand  lar- 
ceny, suspended  sentence  during 
good  behavior.  Held,  that  this  was 
within  the  jurisdiction  of  the 
court,  and  so  that  the  granting  of 
a  writ  of  mandamus  upon  applica- 
tion of  the  district  attorney,  re- 
quiring said  court  to  proceed  to 
sentence  and  judgment  was  error. 
People  ex  rel.  v.  Caurt  o^  Semoris. 


LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEASE. 

Plaintiff,  a  corporation  incorporated 
for  camp  meeting  and  religious 
purposes,  and  owning  lands  -for 
those  purposes,  adopted  a  con- 
stitution which  gave  to  its  trustees 
the  general  oversight  of  all  the 
business  of  the  association  and 
provided  for  the  election  by  them 
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of  an  executive  committee 
which  should  have  power  to  act 
for  them  during  the  interim  of 
their  regular  meetings,  and  also 
have  general  oversight  of  all  the 
interests  of  the  camp  meeting,  and 
should  arrange  the  prices  for 
ground  rents  and  other  privileges. 
Plaintiff  leased  two  lots  upon  the 

grounds  of  said  corporation;  each 
jase  was  for  the  term  of  ninety - 
nine  years,  and  contained  condi- 
tions to  the  effect  that  it  was 
"  subject  to  all  the  rules  and  regu-. 
lations  which  may  from  time  to 
time  be  adopted  and  promulga- 
ted "  by  plaintiff  for  the  govern- 
ment of  its  grounds,  which  were 
declared  to  be  a  part  of  the  lease 
as  if  incorporated  therein.  These 
leases  were  assigned  to  plaintiff, 
who  erected  a  store  on  the  de- 
mised premises.  Plaintiff's  execu- 
tive committee  thereafter  adopted 
certain  rules  and  regulations, 
copies  of  which  were  posted  in 
public  places,  distributed  among 
the  cottages  on  the  grounds  and 
received  general  recognition  by 
the  association,  providing,  among 
other  things,  that  goods  or  mer- 
chandise should  not  be  sold  on  any 
of  the  lots  leased  by  the  asso- 
ciation without  a  license  or  per- 
mission being  first  obtained  from 
its  officers.  Said  executive  com- 
mittee gave  to  defendant  a  permit 
to  conduct  a  store  on  his  lots  for 
the  term  of  five  years  upon  pay- 
ment of  a  sum  specified  annually; 
after  the  first  year  defendant  re- 
fused to  pay  the  specified  sum,  and 
continued  to  sell  goods  although 
notified  by  plaintiffs  superintend- 
ent to  desist  from  so  doing  with- 
out a  license.  In  an  action  to 
restrain  defendant  from  selUng 
any  goods  on  the  lots  without 
having  first  obtained  a  license, 
held,  that  the  executive  committee 
had  power  to  enact  said  rules  and 
regulations;  that  a  finding  that 
they  were  reasonable  and  proper 
was  justified;  that  the  conditions 
in  the  leases  were  vaUd  as  be- 
tween the  parties  and  were  binding 
upon  defendant  as  assignee ;  that 
plaintiff  was  entitled  to  the  aid  of 
a  court  of  equity  to  compel  de- 
fendant to  observe  said  conditions; 
and  so,  that  a  judgment  restrain- 
ing him  from  selling  any  goods  or 
merchandise  upon  the  lots  without 


first  obtaining  a  hcense  was  proper. 
Bound  Lake  Ami,  ▼.  Kellogg,    848 

See  Lakdlord  and  Tenaot!. 


LEGACIES. 

C,  a  widow,  died  leaving  a  son  ten 
years  of  age  her  sole  heir  and  next 
of  kin.  Her  will,  after  some  trifling 
bequests,  contained  this  clause: 
•'  I  will  and  bequeath  to  John  E. 
Led  all  debts,  dues  and  demands 
of  name,  nature  and  kind  soever  I 
hold  against  him  and  his  wife,  my 
trunk  and  any  keepsakes  he  may 
wish."  The  residue  of  her  estate 
she  gave  to  her  son,  to  be  invested 
by  a  guardian  provided  for,  and 
the  interest  used  for  the  education 
and  support  of  her  son.  Mrs.  Lee 
owed  to  the  testatrix  $53  upon  a 
chattel  mortga.sje  on  **  saloon  fur- 
niture," and  $170  on  what  was 
called  a  chattel  lien  executed  by 
her  on  certain  horses  in  her  posses- 
sion and  used  by  her  husband  as 
her  agent.  The  testatrix  also 
owned  a  bond  and  mortgage  of 
$1,262  executed  by  Mrs.  Lee  on 
the  purchase  by  her  of  the  land 
mortgaged;  her  husband  joined  in 
the  bond.  This  land  Mrs.  Lee  had 
sold  previous  to  the  execution  of 
the  will,  conveying  the  same  by 
warranty  deed  clear  of  incum- 
brance. The  purchaser,  however, 
retained  the  amount  of  the  bond 
and  mortgage  and  paid  only  the 
balance  of  the  purchase  money. 
This  was  known  to  the  testatrix 
when  she  executed  the  will.  The 
estate  of  the  testatrix  netted  for 
distribution  less  than  $6,000. 
After  her  death,  by  direction  of 
Lee,  who  was  the  executor  of  the 
will,  the  purchaser  of  said  land 
handed  to  Mrs.  Lee  the  part  of 
the  purchase  money  so  retained, 
who  at  the  same  time  paid  it  over 
to  the  executor  and  received  a 
discharge  of  the  mortgage.  Held, 
that  the  bequest  to  Lee  did  not  in- 
clude said  bond  and  mortgage. 
In  re  Lee.  58 


LEGATEES. 

1.  Where  the  loss  of  a  testamentary 
trust  fund  is  caused  by  the  waste 
or  misconduct  of  the  executor  and 
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trustee,  no  claim  for  contribution 
arises  against  the  residuary  lega- 
tees.   Mills  V.  Smith.  256 

2.  It  seems,  such  legatees  are  liable 
to  refund  in  case  they  have  been 
paid  from  the  estate  without  a 
decree  authorizing  the  payment, 
and  in  consequence  there  is  a  de- 
ficiency of  assets  to  discharge  prior 
claims  or  to  pay  other  legatees, 
but  in  the  absence  of  collusion  or 
fraud  on  their  part,  they  take  the 
payment  without  other  risk.     Id, 

8.  By  the  will  of  M.  a  sum  was 
given  to  his  executors  to  be  held 
in  trust  for  the  benefit  of  T.  dur- 
ing life,  the  trust  fund  to  be  in- 
vested in  bonds  and  mortgages, 
and  upon  his  death  to  be  dis- 
tributed among  his  children.  In 
an  action  by  the  sole  surviving 
child  of  T.,  brought  after  his 
death,  to  compel  the  residuary 
legatees  to  account,  and  to  pay 
the  amount  of  the  trust  fund,  it 
appeared  that  there  had  been  a 
final  accounting  by  the  executors, 
and  at  that  time  the  amount  of  the 
trust  fund  was  in  their  hands  in 
bonds  and  mortgages,  which  were 
held  by  them  as  the  trust  fund, 
and  no  part  thereof  was  ever  paid 
to  the  residuary  legatees.  Neither 
T.  nor  plaintiff  were  cited  to  ap- 
pear upon  the  accounting.  By  the 
surrogate's  decree  thereon,  the 
executors  were  credited  with  the 
amount  of  the  trust  fund.  Held, 
that  in  the  absence  of  proof  of  any 
fraudulent  conversion  or  combina- 
tion on  the  part  of  the  residuary 
legatees  whereby  the  trust  fund 
was  affected  or  divested,  no  claim 
was  established  against  them;  that 
the  trust  fund  having  been  in- 
vested and  set  apart  as  prescribed 
by  the  will,  and  the  trust  being  in 
that  condition  at  the  time  of  the 
decree,  the  irregularity  in  not  cit- 
ing plaintiff  and  T.  dia  not  render 
the  distribution  of  the  residuary 
estate  invalid ;  that  plaintiff*s 
interest  was  simply  in  the  trust 
fund,  and  he  had  no  concern  in 
the  distribution  of  the  residue ; 
that  for  any  bretich  of  duty  upon 
the  part  of  the  executors  and 
trustees  his  remedy  was  against 
them,  not  against  the  distributees. 

Id. 


LIEN. 

1.  A  grantor  of  land  does  not  waive 
his  equitable  lien  for  impaid  pur- 
chase money  by  taking  the  prom- 
issory note  of  the  grantee  therefor, 
although  in  taking  it  he  relies  upon 
the  solvency  and  financial  ability 
of  the  grantee  to  pay  the  note,  and 
does  not  have  in  contemplation 
the  enforcement  of  the  lien;  he 
retains  it,  unless  he  expressly  and 
consciously  relinquishes  it.  Jfa- 
roiiej/  v.  Boyle.  462 

2.  The  lien  is  valid  against  one  who 
takes  a  conveyance  from  the 
grantee  with  knowledge  of  the 
existence  of  the  claim  for  the  un- 
paid purchase  money.  Id, 

3.  This  equitable  lien,  however,  will 
not  prevail  against  one,  without 
notice  thereof,  who  takes  an  in- 
cumbrance on  the  land,  an  interest 
therein  or  a  conveyance  thereof, 
in  good  faith  and  for  a  valuable 
consideration.  Id. 

4.  Where,  in  an  action  by  a  grantor 
to  enforce  a  lien  for  unpaid  pur- 
chase money,  it  appeared  that  de- 
fendant D.  purchased  the  land  on 
sale  under  an  execution  against 
one  who,  at  the  time  of  the  rendi- 
tion of  the  judgments,  held  the 
record  title  under  a  deed  from 
plaintiff's  grantee;  that  D.  pur- 
chased in  good  faith  without  no- 
tice of  plaintiff's  lien,  and  paid  the 
purchase  price  in  full;  that  at  the 
time  of  the  commencement  of  the 
action  he  held  the  sheriffs  certifi- 
cate of  sale  and  thereafter  received 
the  sheriff's  deed,  hdd,  that  the 
lien  was  not  enforcible;  also,  that 
the  rights  of  D.  were  not  affected 
by  the  fact  that  the  purchase  price 
paid  by  him  was  small.  Id, 

See  Foreclosure. 
Mortgage. 


LIMITATIONS  (STATUTE    OF). 

1.  M.  procured  a  policy  of  insurance 
for  $2,000  upon  the  life  of  his  son, 
payable  to  himself,  his  executors 
or  assigns ;  he  died  leaving  a  will 
by  which  he  gave  all  of  his  estate 
to  his  executors  in  trust  during  the 
life  of  his  widow,  the  principal 
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then  to  be  divided  among  his 
children.  The  son  died  in  1866 
and  the  policy  was  collected  bv 
the  executors  of  the  father's  will. 
In  1869  the  children  and  devisees 
of  said  testator  executed  an  instru- 
ment under  seal,  by  which  they 
assigned  all  their  interest  in  the 
moneys  collected  on  the  policy  to 
plaintiffs,  the  widow  and  children 
of  the  son.  The  widow  died  in 
June,  1891.  In  July  thereafter 
defendant  was  appointed  the  ad- 
ministratrix with  the  will  annexed 
of  M.  In  an  action  to  recover  the 
amount  of  the  policy,  it  appeared 
that  defendant  as  such  adminis- 
tratrix received  of  the  personal 
estate  over  |l8,000,  and  that  there 
were  no  debts.  Plaintiffs'  claim 
was  presented  to  defendant  and 
payment  thereof  refused.  This 
action  was  brought  in  November, 
1891.  HM,  that  plaintiffs'  cause 
of  action  matured  at  her  death, 
and  so,  was  not  barred  by  the 
Statute  of  limitations  ;  and  that 
the  action,  if  not  necessary,  was 
at  least  proper  and  was  not  pre- 
maturely brought.  Matson  v. 
Abbey.  179 

3.  It  seems  that  in  the  case  of  an  at- 
torney who  has  collected  money 
for  a  client,  the  Statute  of  Limitti- 
tions  begins  to  run  against  the  lat- 
ter's  cause  of  action  from  the  time 
he  has  knowledge  of  the  collec- 
tion.    Wood  V.  Yaung.  211 

8.  Plaintiff  executed  to  her  half- 
brother  C,  defendant's  testator,  a 
power  of  attorney,  authorizing 
him  to  collect  the  amount  of  an  in- 
surance policy  held  by  her  upon 
the  life  of  her  deceased  husband. 
C.  collected  the  amount,  and  with- 
out the  consent  of  plaintiff  ap- 
propriated it  to  his  own  use,  and 
never  paid  the  same  or  any  part 
thereoi  or  accounted  to  her  there- 
for. On  reference  of  a  claim  for  the 
amount  it  appeared  that  for  more 
than  ten  years  before  the  presenta- 
tion of  the  claim,  plaintiff  sup- 
posed and  believed  C.  had  re- 
ceived the  money,  but  that  she 
never  demanded  the  same.  HeM, 
that  the  claim  was  properly  dis- 
missed on  the  ground  that  it  was 
barred  by  the  Statute  of  Limita- 
tions ;  that  no  trust  or  fiduciary 
relation     existed     between    the 


parties  growing  out  of  their 'rela- 
tionship, which  required  a  demand 
or  actual  knowledge  of  the  facts 
by  plaintiff  before  the  right  of 
action  accrued;  and  that  the  only 
legal  relation  between  the  parties 
was  that  of  debtor  and  creditor. 

Id. 

4.  Plaintiff  had  a  cause  of  action 
against  R.,  defendants*  testator, 
upon  a  parol  agreement;  the  right 
of  action  accrued  March  31,  1882. 
On  March  80,  1888,  a  summons 
and  complaint  in  an  action  by 
plaintiff  against  R.  upon  said 
cause  of  action  was  delivered  to 
the  sheriff  of  the  county  wherein 
the  parties  resided  with* the  intent 
that  the  same  should  be  actually 
served.  The  sheriff  on  that  day 
attempted  in  good  faith  to  sen^'e 
the  papers,  but  R.  was  at  the 
time  sick  and  his  physician  re- 
fused access  to  him;  he  died  four 
days  thereafter.  The  claim  was 
presented  to  defendants,  who  re- 
jected it,  and  upon  refusal  to 
refer,  this  action  w^as  commenced 
thereon  October  2,  1889.  The 
Statute  of  Limitations  was  pleaded 
as  a  defense.  Held,  that  there 
was  an  attempt  to  commence  the 
action  against  R.  within  six  years, 
which,  under  the  Code  of  Civil 
Procedure  (§  399),  was  equivalent 
to  its  commencement;  that  plain- 
tiff did  not  lose  the  benefit  of  this 
by  failuie  to  serve  the  summons 
personally  or  to  commence  serv- 
ice by  publication  within  sixty 
days  thereafter,  as  plaintiff  was 
prevented  from  doing  this  by  R's 
death ;  that  the  d  eh  very  of  the 
process  to  the  sheriff  saved  the 
claim  against  the  bar  of  the 
statute  up  to  the  date  of  such 
death,  and  then  it  was  further  sus- 
pended by  said  Code  for  eighteen 
months  (§  403),  and  as,  within 
that  time  the  action  was  com- 
menced it  was  not  barred  by  the 
statute.    Riley  v.  Riley.  409 

5.  In  order  to  make  a  money  pay- 
ment a  part  payment  of  a  debt, 
so  as  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limi- 
tations, it  must  appear  that  the 
payment  was  made  upon  the  par- 
ticular debt,  and  was  accepted  by 
the  creditor  as  such,  and  also  that 
it  was  accompanied  by  circum- 
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Stances  amounting  to  an  absolute 
and  unqualified  acknowledgment 
by  the  debtor  that  more  was  due, 
so  that  a  promise  to  pay  the  re- 
mainder may  be  Inferred ;  mere 
proof  of  payment,  without  any- 
thing to  show  on  what  account  or 
fof  what  reason  the  money  was 
paid,  is  of  no  avail  to  defeat  the 
operation  of  the  statute.  Grow  v. 
Oleason.  489 

6^.  In  an  action  brought  April  28, 
1890,  to  recover  for  the  use  of 
horses  from  April  26,  1875,  to 
November,  1885,  plaintiff's  ledger 
showed  payments  at  different 
times,  the  last  one  being  credited 
November  13,  1885.  Plaintiff 
never  presented  a  statement  of 
the  general  account  to  defendant, 
and  so  far  as  appeared  never  men- 
tioned it  to  him.  Bills  were  pre- 
sented to  defendant  after  the 
middle  of  April,  1884,  to  the  end 
of  the  account  for  horses  let  dur- 
ing the  previous  week  or  month, 
upon  which  payments  were  made. 
It  did  not  appear  that  defendant 
knew  pr  believed  that  he  owed 
the  plaintiff  any  account  that 
antedated  the  date  last  mentioned. 
Jleld,  that  all  of  the  account  prior 
to  April  28,  1884,  was  barred  by 
the  statute.  Id, 


MANDAMUS. 

1.  A  mandamus,  however,  may  not 
be  issued  on  the  relation  of  the 
board  of  commissioners  of  fisheries 
to  compel  a  justice  of  the  peace 
to  pay  over  fines  collected  by  him 
for  violation  of  the  act  for  the 
preservation  of  fish  and  game 
(§1  288,  240,  chap.  488.  Laws  of 
1892),  as  amended  in  1893  (Chap. 
573,  Laws  of  1893),  as  the  relator 
has  an  adequate  remedy  at  law, 
and  that  is  the  remedy  provided 
by  the  statute.  People  ex  rel.  v. 
Urennan.  239 

2.  A  Court  of  Sessions,  after  a  con- 
viction of  the  crime  of  grand  lar-* 
ceny,  suspended  sentence  during 
good  behavior.  Held,  t  hat  this  was 
within  the  jurisdiction  of  the 
court,  and  so  that  the  granting  of 
a  writ  of  mandamus  upon  ap- 
plication of  the  district  attorney, 
requiring  said  court  to  proceed  to 


sentence  and  judgment,  was^rror. 
People  ex  rd,  v.  CL  of  Sem&m,  288 

8.  While  a  mandamus  a^inst  a  pub- 
lic officer  or  municipality  is  a 
proper  remedy  to  compel  the  per- 
formance of  a  ministerial  duty, 
plainly  prescribed,  and  that  rem- 
edy may  be  invoked  in  behalf  of 
any  person  interested  in  its  per- 
formance, in  case  of  failure  to 
perform  the  duty,  where  the  officer 
or  body  is  clothed  with  a  discre- 
tion either  to  do  or  omit  to  do  the 
act,  a  mandamus  can  only  issue 
to  compel  a  decision,  in  case  of 
refusal  to  decide,  and  where  a  de- 
cision has  been  made  the  court 
cannot,  on  mandamus,  review  the 
decision  or  compel  one  the  other 
way.    People  ex  rel  v.  Maker,    880 


MANSLAUGHTER. 

1.  The  provision  of  the  U.  S.  Re- 
vised Statutes  (§  5344)  which  de- 
clares that  every  person  employed 
on  any  steamboat  or  vessel  "by 
whose  misconduct,  negligence  or 
inattention  to  his  duties  on  such 
vessel  the  life  of  any  person  is  de- 
stroyed *  *  *  shall  be  deemed 
guilty  of  manslaughter,"  and 
which  provides  a  punishment 
therefor,  "  upon  conviction  thereof 
in  any  Circuit  Court  of  the  United 
States,"  does  not  exclude  the  courts 
of  the  state  from  jurisdiction  over 
such  an  offense  committed  upon 
the  Hudson  river.  There  is  no 
repugnancy  in  the  existence  of 
concurrent  jurisdiction  in  the 
state  'courts  to  punish  under  its 
laws  this  gmde  of  homicide,  and 
the  provision  of  said  statutes 
(§  5328)  declaring  that  "nothing  in 
this  title  shall  be  held  to  take 
away  or  impair  the  jurisdiction  of 
the  courts  of  the  several  states 
under  the  laws  thereof,"  is  to  be 
construed  as  exempting  from  the 
operation  of  the  provision  (§  711) 
declaring  that  the  jurisdiction  of 
the  federal  courts  shall  be  exclu- 
sive over  "  all  crimes  and  offenses 
cognizable  under  the  laws  of  the 
United  States,"  the  cases  specified 
in  the  title  which  were  punishable 
under  the  laws  of  the  several 
states,  at  least  such  as  were*  so 
punishable  under  state  laws  exist- 
ing when  the  provision  last  men- 
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tioned    was   enacted.     People  v. 
Welch,  266 

L  Where,  therefore,  defendant  was 
convicted  in  a  state  court  of  the 
crime  of  manslaughter  in  the 
second  degree  upon  evidence 
showing  that,  while  acting  as  a 
duly  licensed  pilot  in  charge  of  a 
steam  tug  on  the  Hudson  river, 
through  his  ''willful  misconduct, 
negligence  and  inattention  to  his 
duties,"  the  tug  collided  with  a 
yacht,  causing  the  death  of  a  per- 
son on  board  the  yacht,  heM,  that 
the  state  court  had  jurisdiction  to 
pimish  defendant  for  the  crime. 

Id. 


MANUFACTURING  CORPORA- 
TIONS. 

1.  The  provision  of  the  Revised 
Statutes  prohibiting  a  corporation 
from  declaring  dividends,  except 
from  surplus  profits  (1  R.  S.  589, 
§  1),  does  not  apply  to  a  corpora- 
tion organized  under  the  General 
Manufacturing  Act  (Chap.  40, 
Laws  of  1848);  the  trustees  of  such 
a  corporation  have  power  to  de- 
clare and  pay  dividends,  at  least 
until  some  judicial  restraint  in- 
tervenes to  prevent,  although 
there  are  no  surplus  profits,  and 
in  so  doing  simply  subject  them- 
selves to  the  penalty  imposed  by 
the  act  (§  13).  People  ex  rd.  v. 
Barker,  251 

2.  Where,  in  proceedings  by  certio- 
rari to  review  the  a(!tion^  of  the 
commissionere  of  taxes  and  assess- 
ments of  the  city  of  New  York,  in 
assessing  such  a  corporation,  it  ap- 
peared that  the  assessment  was 
based  solely  upon  statements  of 
the  relator  in  answer  to  questions 
put  by  the  commissioners,  which 
statements  showed  that  the  capital 
was  impaired  and  that  the  in- 
debtedness of  the  company  ex- 
ceeded the  value  of  its  assets 
exclusive  of  real  estate,  and  did 
not  disclose  any  fact  or  circum- 
stance justifying  a  disbelief  of  the 
answers  made,  except  that  a  divi- 
dend had  been  declared  and  paid 
shortly  previous,  held,  that  this 
did  not  authorize  a  disbelief  in  the 
Statement  of  the  impairment  of 
capital,  and,  in  the  absence  of  any 


request  on  the  part  of  the  coDOLinis- 
sionera  for  further  information, 
did  not  justify  them  in  imposing 
a  tax,  as  the  statements,  if  ac- 
cepted as  true,  showed  that  there 
was  no  basis  therefor.  Id. 


3nSTAKE. 

1.  While  a  party  to  a  written  instru- 
ment may  not  invoke  the  aid  of  a 
court  of  equity  because  of  a  mis- 
take of  law  on  his  part,  where 
there  is  no  improper  conduct  on 
the  part  of  the  other  party,  where 
the  mistake  on  his  part  is  shown, 
and  also  eith(?r  positive  fraud  or 
inequitable,  unfair  and  deceptive 
conduct  on  the  other  side,  which 
tends  to  confirm  the  mistake  and 
conceal  the  truth,  it  is  the  rijfht 
and  duty  of  equity  to  award  relief. 
Hatilund  v.  Willets.  35 

2.  H.  died  leaving  the  plaintiff  his 
sole  heir  and  next  of  kin  him  sur- 
viving, and  leaving  a  will  by 
which  he  gave  a  legacy  to  plain- 
tiff, and  his  residuary  esttite  to  two 
persons  named,  one-half  to  each. 
One  of  these  died  before  the  testa- 
tor, leaving  two  children ;  the 
other  was  executor  under  the  will 
and  the  sole  surviving  executor. 
Plaintiff  was,  at  the  testator's 
death,  seventy-three  years  of  age. 
Both  he  and  the  executor  believed 
at  the  time  of  the  reading  of  the 
will  that  the  share  of  the  residuary 
legatee  who  had  died  went  to  his 
children.  The  executor  then  pro- 
posed to  give  plaintiff  a  sum  speci- 
fied, he  to  release  all  his  interest 
in  the  estiite.  Before,  however,  an 
agreement  was  perfected,  the  for- 
mer discovered  that  such  legacy 
had  lapsed  and  that  the  share  went 
to  plaintiff.  Without  disclosing 
this  the  executor  drew  up  an 
agreement  of  release  which  con- 
tained no  statement  of  the  facts ; 
this  plaintiff  signed.  Subsequently 
the  executor  took  plaintiff  to  his 
counsel,  and  there  plaintiff  exe- 
cuted a  more  formal  instrument, 
which  recited  the  death  of  said  re- 
siduary legatee  and  the  desire 
and  intention  of  plaintiff  to  relin- 
quish to  the  children  of  the  de- 
ceased legatee  all  the  rights  and 
interests  acquired  by  him  as  heir 
at  law  and  next  of  kin,  and  by 
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which,  in  consideration  of  pay- 
ment of  the  sum  agreed  upon,  he 
released  and  discharged  such  in- 
terests and  authorized  payment 
thereof  to  said  children.  In  an  ac- 
tion to  set  aside  said  release  it 
appeared  that  it  was  read  at  the 
time  it  was  executed,  and  that  the 
counsel  stated,  after  the  release 
was  signed,  that  by  the  lapse  of 
the  legacy,  the  ownership  thereof 
vested  in  plaintiff:  this  statement 
was  couched  in  legal  terms,  and 
plaintiff  testified  that  he  did  not 
near  the  statement  either  of  coun- 
sel or  as  read.  Held,  that  a  ques- 
tion of  fact  was  presented,  and 
this  court  could  not  dispute  a  find- 
ing that  plaintiff  did  not  know  his 
legal  rights  when  he  executed  the 
release  ;  and  that,  as  the  evidence 
showed  a  studious  concealment 
from  plaintiff  by  the  executor,  in 
whose  position  and  ability  the 
former  reposed  some  confidence,  of 
the  precise  point  essential  to  his 
free  and  intelligent  action,  it  was 
competent  for  a  court  of  equity  to 
cancel  the  release,  so  far  as  lawful 
payments  had  not  been  made  un- 
der it.  Id. 

3.  The  executor  died,  and  two  days 
thereafter  plaintiff  was  fully  ad- 
vised of  his  legal  rights  ;  for  three 
years  he  remained  silent,  without 
revoking  the  release,  giving  any 
notice  of  change  of  intention,  or 
making  any  complaint,  although 
knov.ing  that  the  estate  was  being 
administered  in  accordance  with 
it.  During  the  three  years  large 
sums  were  paid  to  said  children 
out  of  the  estate  by  the  adminis- 
trators with  the  will  annexed. 
lleld,  that  plaintiff  was  estopped 
from  recovering  back  said  sums 
either  from  said  administrators  or 
the  i)ersons  to  whom  they  were 
paid ;  but  was  entitled  to*^an  ac- 
counting and  to  payment  of  the 
amount  of  said  residuary  share, 
less  the  amount  paid  to  plaintiff 
over  and  above  his  legacy  and  the 
sums  so  paid  to  the  children  of  the 
deceased  legatee.  Id. 

MONEY  HAD  AND  RECEn^ED. 

The  duty  rests  upon  a  party  receiv- 
ing money  for  the  use  of  another 
to  pay  it  over  as  soon  as  received. 


or,  at  least,  within  a  reasonable 
time,  and  an  action  is  maintain- 
able by  the  later  to  recover  the 
same  without  demand.  Wood  v. 
Toung,  211 

MORTGAGE. 

Where  by  a  policy  of  fire  insurance, 
issued  to  the  owner  of  mortgaged 
premises,  loss,  if  any,  |s  made 
payable  to  the  mortgagee,  as  his 
interest  may  appear,  the  under- 
taking so  to  pay  is  collateral  and 
dependent  upon  the  principal 
xmdertaking,  and  if  there  is  a 
breach  of  conditions  in  the  policy 
by  the  assured,  which  by  its  terms 
renders  it  void,  this  defeats  a  re- 
covery thereon  by  the  mortgagee. 
Moore  v.  Harwver  F.  Ins.  Co,    219 

See  FORECLOSUBB. 


MOTIONS  AND  ORDERS. 

1.  Where  one  claiming  under  an 
assignment  of  his  commissions, 
executed  by  an  executor  before 
settlement  of  his  accounts,  ap- 
pealed from  an  order  of  the 
General  Term  affirming  an  order 
of  the  surrogate  denying  a  motion 
made  by  said  assignee  to  open 
and  modify  his  decree,  made  on 
settlement  of  the  accounts  of  the 
executors,  which  decree  refused 
commissions  to  the  assignee,  held, 
that  the  appellant  had  no  interest 
authorizing  him  to  make  the 
motion  or  bring  the  appeal.  In 
re  WorthingtoiK  9 

2.  Where  a  party  has  obtained  an 
undue  advantage  by  using  an 
order  of  the  court  for  a  purpose 
contrary  to  its  spirit  and  intention, 
and  which  could  and  would  have 
been  guarded  against  had  the  un- 
lawful purpose  been  disclosed 
when  the  order  was  made,  the 
court  has  power  to  modify  or 
amend  the  order,  or  grant  a  new 
order,  to  correct  the  abuse  of  the 
former  one.  De  Lancey  v.  Piq[)- 
gras,  88 

3.  This  court  may  not  review  even 
a  void  order  in  an  action  when  it 
does  not  affect  a  substantial  right. 

Id. 


664 


INDEX. 


4.  After  judgment  in  an  action  of 
ejectment  an  order  was  granted 
under  the  Code  of  Civil  Procedure 
(§  1525),  setting  aside  the  judg- 
ment and  granting  a  new  trial. 
Subsequently,  on  motion  of  de- 
fendant, an  order  was  granted  set- 
ting aside  said  prior  order,  amend- 
ing and  modifying  the  judgment 
and  execution,  with  leave  to  apply 
again  for  leave  to  vacate  the 
amended  judgment  for  the  pur- 
poses of  a  new  trial,  but  refusing 
to  set  aside  the  execution,  under 
which  plaintiff  had  been  put  in 
possession.  On  appeal  from  the 
order,  Tield,  that  it  was  one 
addressed  to  the  discretion  of  the 
court  below  and  so  was  not  re- 
viewable here.  (Code  Civ.  Pro. 
§  190.)  Id. 

5.  After  defendant  had  secured  the 
amendment  to  the  judgment  and 
execution  he  again  resumed 
possession  of  the  premises  and 
excluded  plaintiff  therefrom  by 
force.  Upon  application  of  the 
latter,  defendant  was  ordered 
forthwith  to  restore  suih  posses- 
sion, and  thereafter  to  desist  from 
any  physical  resistance  or  inter- 
ference with  plaintiff's  possession. 
Held,  that  the  making  of  the  order 
was  within  the  power  of  the 
court ;  that  plaintiff  was  not  re- 
quired to  resort  to  some  new  and 
independent  action  or  proceeding 
to  regain  possession.  Id. 

6.  Where  after  appeal  to  this  court 
the  appellant's  attorneys  at  her  re- 
quest substituted  another  in  their 
place,  field,  that  a  motion  for 
order  directing  the  former  attor- 
neys to  turn  over  the  papers  in 
the  case  to  the  substituted  attor- 
ney was  not  properly  made  here, 
but  should  have  been  made  in  the 
court  below.  People  ex  reL  v.  Bd. 
Edn.  86 

7.  Where  an  order  of  General  Terra 
affirming  an  order  of  ISpecial  Term 
which  denied  a  motion  for  a 
bill  of  particulars,  does  not  state 
the  ground  for  the  denial,  it  will 
be  assumed  that  it  was  in  the 
exercise  of  the  discretion  c  i  that 
court,  and  so,  the  order  may  not 
be  reviewed  here.  Cohn  v. 
Baldwin,  563 


8.  The  opinion  of  the  General  Term 
may  not  be  looked  to  to  ascertain 
the  ground.  Id, 


MUNICIPAL    CORPORATIONS. 

It  seems,  the  authorities  of  a  city  can- 
not legalize  an  obstruction  of  a 
city  street  so  as  to  bar  the  public 
right,  and  a  building  projecting 
into  a  street,  although  originally 
built  with  the  consent  of  the  city, 
is  an  unla.wful  obstruction  and  a 
public  nuisance,  and  the  user,  al- 
though long  contmued.  Is  no  ob- 
stacle to  proceedings  for  its  re- 
moval.    People  ex  rel.  v.  Maker. 

sdo 

See  Albany  (City  op). 
Brooklyn  (City  op). 
New  York  (City  of). 
YoNKERS  (City  of). 


MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  in  killing  H.,  a  police 
detective,  who  had  tne  defendants 
under  arrest  at  the  time  of  the 
homicide,  the  prosecution  was  al- 
lowed to  prove  that  previous  to 
the  homicide  a  burglary  had  been 
committed,  also,  to  prove  facts 
and  circumstances  tending  to  show 
that  H.,  when  he  made  the  arrest, 
had  reasonable  grounds  to  believe 
defendants  had  committed  that 
crime.  Held,  no  error;  that  the 
evidence  was  competent  as  show- 
ing that  H.  was  justified  in  mak- 
ing the  arrest  without  a  warrant. 
(Code  Crim.  Pro.  §  177,  subd  3.) 
People  V.  Wilson,  185 

2.  L.  and  C.  were  jointly  indicted; 
they  demanded  separate  trials 
On  the  trial  of  L.  the  evidence  for 
the  prosecution  showed  these  facts: 
On  the  day  of  the  homicide,  the 
defendants  entered  a  restaurant; 
a  burglarv  had  been  previously 
committee!;  as  they  passed  the  bar, 
a  waiter  said  in  their  hearing: 
"There  goes  the  burglars."  The 
proprietor  of  the  restaurant  tele- 
phoned to  police  headquarters, 
and  in  a  few  minutes  H.  came;  he 
followed  defendants  as  they  went 
out  on  the  street,  tapped  them  on 
the  shoulders,  and,  after  stopping 
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in  a  doorway,  apparently  ia  con- 
versation, for  a  short  time,  pro- 
ceeded with  them  toward  the 
police  station.  Being  compelled 
to  turn  out  into  the  street  because 
of  an  obstruction  on  the  sidevralk, 
11.  took  each  prisoner  by  the  arm. 
After  proceeding  a  short  distHUce, 
C,  exclaiming  **let  her  ffo,"  drew 
his  revolver,  seized  H.,  drew  him 
around  and  struck  him  ou  the 
head  with  the  weapon.  L.  broke 
away  from  the  grasp  of  H.,  and, 
when  eight  or  ten  feet  distiint, 
turned  and  delibemtely  shot  him 
through  the  head,  killing  him  in- 
stantly. Ueld,  that  a  verdict  of 
murder  in  the  first  degree  was 
justified.  Id. 

Z.  When  L.  was  arrested,  it  appeared 
that  he  had  two  revolvers,  both  of 
which  were  loaded;  he  was  found 
secreted  under  a  stoop;  he  had  had 
abundant  opportunity  to  reload, 
and  there  was  testimony  tending 
to  show  he  was  engaged  in  that 
act  when  crossing  a  bridge  after 
the  shooting,  and  when  arrested, 
cartridges,  fitting  both  of  his  re- 
volvers, were  found  upon  his  per- 
son. HcUl,  the  fact  that  the  re- 
volvers -were  found  loaded  was 
not  material.  Id, 

4.  It  sesms  that,  conceding  the  arrest 
by  H.  was  unlawful,  this  did  not 
justify  or  affect  the  character  of 
the  homicide.  Id. 


NAVIGATION. 

1.  The  courts  of  the  state  have  civil 
and  criminal  jurisdiction  over  the 
navigable  waters  within  its  limits, 
and,  in  the  absence  of  any  prohi- 
bition in  the  Federal  Constitution 
or  laws  persons  and  property 
thereon  are  subject  to  such  juris- 
diction.    People  V.  Welch.  266 

2.  As  to  crimes  committed  upon 
navigable  waters  within  the  state, 
if  they  are  such  as  existed  at  com- 
mon law,  and  are  defined  in  the 
statutes  of  the  state,  while  con- 
gress may  exclude  the  jurisdic- 
tion of  the  state  courts,  in  the 
absence  of  any  rucIi  exclusion, 
that  jurisdiction  may  bo  ex(  rcised, 
although  congrefs  lias  vested  jur- 
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isdiction  over  them  in  the  federal 
courts.  Id. 

3.  To  exclude  the  jurisdiction  of 
the  state  courts  over  such  crimes, 
the  intention  of  congress  so  to  do 
must  be  distinctly  manifested, 
and  the  legislation  relied  upon  for 
that  purpose  must  be  clear  and 
unambiguous.  No  presumption 
that  state  authority  is  excluded 
arises  from  the  mere  fact  that 
congress  has  legislated ;  there 
must  be  express  words  of  exclu- 
sion, or  a  manifest  repugnancy  in 
the  exercise  of  state  authority 
over  the  subject.  Ia, 


NEGLIGENCE. 

1.  P.,  defendant's  testator,  was  a 
private  banker  in  New  York  city; 
by  circulars  he  advertised  himself 
as  dealing  in  "choice stocks,"  and 
promised  his  customera  "careful 
attention "  in  all  their  financial 
traas^ictions.  Plaintiff  employed 
P.  to  loan  for  him  §25,000,  w^hich 
the  latter  agreed  to  do  gratui- 
tously ;  he  loaned  the  money, 
taking  as  collateral  certain  certifi- 
cates of  corporate  stock,  which 
had  by  a  f  orgerv  been  raised  so  as 
to  represent  a  larger  number  of 
shares  than  they  were  issued  for, 
and  in  consequence  a  loss  resulted. 
In  an  action  to  recover  damages, 
lield,  that  the  fact  that  the  serv- 
ices of  P.  were  rendered  gratui- 
tously did  not  free  hini  from  the 
obligation  to  exercise  such  dili- 
gence as  he  had  promised  to  those 
dealing  with  him,  nor  was  he  at 
liberty  to  withhold  from  his 
agency  the  exercise  of  the  skill 
and  knowledge  he  held  himself 
out  to  possess,  and  so,  if  the  loss 
resulted  from  failure  to  exercise 
ordinary  skill  and  knowledge,  he 
was  liable,     hham  v.  Post.       100 

2.  Plaintiff  proved  the  delivery  to 
P.  of  the  amount  specified,  to  bo 
loaned  and  returned  on  demand, 
and  that  the  latter  refused  to  re- 
turn the  same  on  proper-  demand. 
Held,  that  the  burden  was  upon 
defendant  of  proving  affirmatively 
that  P.  did  his  diity  fully  and 
faithfully  and  without  negligence 
or  inis(!onduct,  and  so  that  the  loss 
was  without  his  fault.  Id, 

84 
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8.  It  appeared  that  the  loan  was 
made  to  a  firm  ia  good  repute  and 
standing  at  the  time ;  that  the 
original  certificates  were  genuine 
and  lawful,  and  had  been  issued 
six  years  previously  to  a  member 
of  tne  firm,  who  had  executed  the 
usual  blank  assignments  enabling 
them  to  pass  from  hand  to  hand, 
and  were  attested  by  his  firm. 
The  loan  was  made  by  P,  's  man- 
aging clerk,  who  had  liad  an  ex- 
tensive experience  in  such  trans- 
actions, and  had  handled  many  of 
the  certificates  of  the  company 
whose  stock  was  taken  as  collat- 
eral. The  clerk  took  the  certifi- 
cates without  close  or  careful 
scrutiny.  The  trial  court  found 
that  P.  was  negligent  in  making 
the  loan  upon  the  security  of  the 
certificates,  on  the  ground  that  he 
took  them  without  examination, 
without  presenting  them  for  veri- 
fication at  the  office  of  issue  or 
registry  and  without  incjuiry  as 
to  the  solvency  of  the  borrowing 
firm.  IleM,  that  the  care  P,  was 
bound  to  exercise  did  not  require 
him  to  make  inquiries  or  present 
the  certificates  for  verification,  but 
as  to  the  omission  to  give  the  cer- 
tificates a  proper  examination  the 
finding  could  not  be  held  error  as  , 
matter  of  law.  Id. 

4.  Defendant  offered  to  show  that 
P.  lent  $50,000  of  his  own  monev,  i 
accepting  as  collateral  similarly  | 
raised  certificates ;  also   that  the  ; 
certificates  in  c|ue.stion  had  been 
given  and  received  on  the  street  as 
collateral  for  loans,  and  deceived 
the  skill   of  a   great   niimber  of  , 
bankers  and  brokers  who  took  and 
held     them    without    suspicion.  , 
This  testimony  was  objected  to 
and  excluded.     Hdd,  error,  as  the 
proof,  if  made,  would  have  shown 
good  faith  on  defendant's  part  and 
would  have  excused  and  justified 
the  failure  to  discover  the  forirerv.  i 

^   hi.  I 

5.  While,  in  an  action  for  negligence,  I 
the  absence  of  negligence  on  the 
part  of  the  plaintilT,  contributing 
to  the  injury,  must  be  shown  by  I 
him    affirmatively,    this   may    hv  I 
done  by  circumstantial  as  well  as  \ 
direct  evidence,  and   if   different  I 
conclusions  may  be  drawn   from 
the    circumptaiKTS     ])r()ved,    the  , 


question  of  negligence  Is  one  of 
fact  for  the  i  ury  or  a  trial  court. 
Chisholm  v.  State,  245 

6.  The  state  erected  a  new  highway 
bridge  over  the  Erie  canal,  which, 
being  wider  than  the  old  one, 
rendered  a  widening  of  the  ap- 
proaches necessary.  The  approach 
at  one  end  was  not  graded  up  to 
the  bridge  for  some  days,  and  thus 
a  hole  was  left  which  was  unsafe 
and  dangerous,  without  proper 
guards.  No  guards  or  lights 
were  furnished,  and  plaintiff,  in 
crossing  the  bridge  on  a  very  dark 
night,  stepped  into  the  hole  and 
was  injured.  Upon  a  claim  pre- 
sented to  the  Board  of  Claims  it 
appeared  that  plaintiff  was  not 
aware  of  the  dangerous  condition 
of  the  approach.  Held,  that  the 
facts  showed  negligence  on  the 
part  of  the  state  and  justifiinl  a 
finding  that  there  was  no  c<m- 
tributory  negligence  on  the  part 
of  the  claimant.  Id. 


NEW  YORK  (CITY  OF). 

1.  In  an  action  to  recover  rent  due 
under  a  lease  of  premises  in  the 
city  of  New  York  the  defense  was 
an  eviction.  The  only  act  of  the 
lessors  upon  which  "the  defense 
was  attempted  to  be  supported 
was  the  giving  to  contractors  for 
an  excavation  upon  an  adjoining 
lot  a  p(?rmi<t  to  enter  on  the  premi- 
ses, as  required  by  the  Consolida- 
tion Act  (5^  474  chap.  410,  Lmws 
of  1882),  in  order  to  subject  the 
party  making  the  excavation  to  the 
obligation  of  protecting  the  build- 
ing on  the  lease<l  premises  from 
injury.  Jfdd,  that  in  the  absence 
of  any  reservation  in  the  lease  of  a 
rightto  enter  for  such  a  purpose, 
the  permit  of  the  lessors  alone 
was  insufl[lcient  to  give  a  right  of 
entry  to  the  licensees,  but  the  con- 
seutof  the  h*ssees  was  also  neces- 
sary', and  so,  if  the  contractors 
entered  without  defendant's  con- 
sent, for  their  trespass  plaintiffs 
were  not  responsible,  and  the  de- 
fense was  not  established.  Jfo- 
Kemie  v.  llatton.  6- 

2.  Defendants,  being  about  to  erect 
a  building  in  the  city  of  New 
York  upon  a  lot  adjoining  a  store 
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leased  and  occupied  by  plaintiffs, 
which  required  an  excavation  be- 
low the  foundation  of  plaintiffs* 
store,  entered  into  a  contract  with 
a  firm  of  professional  "shorers," 
by  which  that  firm  agreed  "to 
do  the  shoring,  sheath-piling  and 
bridging  (as  required  by  law)  that 
is  necessary  to  erect "  the  building 
on  defendants'  lot,  and  to  be  re- 
sponsible for  any  accident  by  im- 
properly doing  the  work.  Said 
firm,  as  plaintiffs'  evidence  tended 
to  shoWj  without  their  permission 
and  against  their  protest,  entered 
upon  their  premises,  broke 
through  the  walls,  inserted  needle 
beams,  and  occasioned  serious 
damage  to  their  stock  of  goods. 
It  did  not  appear  that  defendants 
gave  any  directions  to  the  con- 
tractors, advised  the  entry,  or  had 
any  knowledge  of  the  circum- 
stances under  which  the  latter 
entered  upon  plaintiffs'  premises. 
In  an  action  of  trespass  the  trial 
court  charged  that  if  plaintiffs 
gave  no  license  to  the  contractors 
defendants  were  liable  for  the  in- 
jury. Heldy  error;  that  defend- 
ants had  a  lawful  right  to  make 
the  excavation,  and  no  duty  rested 
upon  them  to  protect  plaintiffs' 
building  save  as  imposed  by  the 
act  of  1855  (Chap.  6.  Laws  of 
1855),  which  requires  lot  owners 
in  said  city  proposing  to  excavate 
their  lots  to  a  depth  of  more  than 
ten  feet  to  protect,  at  their  own 
expense,  a  wall  on  adjacent  prem- 
ises at  or  near  the  boundary  line 
**  if  afforded  the  necessary  license 
to  enter  on  the  adjoining  land  and 
not  otherwise ; "  that  the  con- 
tractors were  not  authorized  by 
the  contract  to  enter  plaintiffs' 
premises  without  permission,  but 
were  simply  employed  to  dis- 
charge the  obligation  imposed 
upon  defendants  by  said  act, 
which  required  consent  as  a  pre- 
requisite to  such  entry.  Ketcham 
v.  Newman,  205 


8.  Where,  in  proceedings  by  cer- 
tiorari to  review  the  action  of  the 
commissioners  of  taxes  and  assess- 
ments of  the  city  of  New  York  in 
assessing  a  manufacturing  cor- 
poration, it  appeared  that  the  as- 
sessment was  based  solely  upon 
statements  of  the  relator  in  answer 


to  questions  put  by  the  commis- 
sioners, which  statements  showed 
that  the  capital  was  impaired  and 
that  the  indebtedness  of  the  com- 
pany exceeded  the  value  of  its 
assets  exclusive  of  real  estate,  and 
did  not  disclose  any  fact  or  cir- 
cumstance justifying  a  disbelief 
of  the  answers  made,  except  that 
a  dividend  had  been  declared  and 
paid  shortly  previous,  held,  WxiX 
this  did  not"^  authorize  a  disbelief 
in  the  statement  of  the  impairment 
of  capital,  and,  in  the  absence  of 
any  request  on  the  part  of  the 
commissioners  for  further  in- 
formation, did  not  justify  them  in 
imposing  a  tax,  as  the  statements, 
if  accepted  as  true,  showed  that 
there  was  no  basis  therefor. 
People  ex  rel.  v.  Barker.  251 

4.  In  an  action  to  compel  the  cancel- 
lation of  a  lease,  executed  and  de- 
livered by  the  comptroller  of  the 
city  of  New  York,  upon  a  sale  of 
land  for  unpaid  taxes,  it  was  con- 
ceded that  the  lease  was  void  be- 
cause the  sale  included  an  illegal 
charge  for  interest ;  but  it  was 
claimed  by  defendant,  the  lessee, 
that  the  lease  constituted  no  cloud 
on  plaintiff's  title,  as  it  was  in- 
effective to  give  a  right  of  posses- 
sion or  establish  a  title,  because  no 
notice  to  redeem  had  been  given 
the  occupant  or  owner,  and'  a 
comptroller's  certificate  obtained, 
as  required  by  the  statute  (^§  13-16, 
chap.  381,  Laws  of  1871),  before 
the  lease  could  be  recorded.  Held^ 
that  while,  until  the  certificate 
was  given,  no  title  passed  by  the 
lease,  and  so,  it  might  not  consti- 
tute an  actual  cloud,  yet  it  was  a 
decisive  step  towards  it,  and  a 
threat  and  menace  to  create  one  in 
the  future,  and  as  the  invalidity 
of  the  lease  did  not  appear  upon 
its  face,  the  court  had  jurisdiction 
to  grant  the  relief  sought.  King 
V.  Townsliend,  858 


NON-RESIDENTS. 

1.  By  the  will  of  S.  he  gave  his 
residuary  estate  to  his  wife,  "  to 
be  used  and  enjoyed  by  her"  dur- 
ing her  life  or  as  long  as  she 
should  I'emain  his  widow,  the 
same  to  be  "received  and  ac- 
cepted" by  her  in  lieu  of  dower. 
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The  testator  left  personal  estate 
only,  which  was  converted  into 
money.  The  executor  died  and 
an  administrator  with  the  will  an- 
nexed was  appointed,  who  incur- 
red some  expense  as  such.  Upon 
settlement  of  the  executor's  ac- 
counts the  surrogate  decreed  that 
the  whole  fund  should  be  paid 
over  by  the  administrator  of  the 
executor  directly  to  the  widow, 
who  was  then  a  resident  of  another 
state,  and  that  she  was  entitled  to 
the  possession  thereof  without  giv- 
ing security.  Hddy  error;  that 
the  administrator  with  the  will  an- 
nexed was  entitled  to  have  the 
money  paid  over  to  him,  and  if  he 
had  made  any  disbursements,  or 
incurred  any  obligations  properly 
chargeable  to  the  estate,  he  was 
entitled  to  an  opportunity  of  prov- 
ing this  and  to  'a  decree  for  their 
payment;  also,  that  the  will 
simply  gave  to  the  widow  an 
estate  for  life  or  during  widow- 
hood, and  upon  the  happen- 
ing of  either  event  the  remain- 
dermen were  entitled  to  the  whole 
corpus  of  the  estate;  that  as  the 
property  was  not  of  a  kind  which 
must  be  individually  possessed  in 
order  to  be  enjbyed,  she  was  not 
entitled  to  possession  without  giv- 
ing security.     In  re  McDougaU. 

21 

2.  Foreign  corporations  are  included 
within  the  terms  of  the  act  of 
1855  (Chap.  37,  Laws  of  1855)  sub- 
jecting non-residents  doing  busi- 
ness in  this  state  to  assessment  and 
taxation  on  all  sums  invested  in 
such  business.  People  ex  ret.  v. 
Barker,  118 

8.  A  person  or  corporation  liable  to 
assessment  and  taxation  under  the 
act  is  not  entitled  to  a  deduction 
of  debts.  Id. 

4.  In  assessing  unoccupied  lands 
in  said  county  belonging  to  plain- 
tiflf,  who  was  a  non-resident  of  the 
county,  the  name  of  plaintiff  was 
inserted  in  the  first  column  of  the 
assessment  roll,  under  the  head  of 
non-residents,  and  his  place  of 
residence  was  written  under  the 
name  in  that  column.  In  all  other 
respects  the  provisions  of  the 
statute  in  respect  to  the  assess- 
ment of  non-resident  lands  were 


complied  with.  (1 R  S.  890,  §§  9, 
et  9eq.)  In  the  warrant  attachea  to 
the  roll  the  collector  was  com- 
manded to  collect  from  the  persons 
whose  names  are  inserted  in  the 
first  column,  ''other  than  such 
persons  as  are  named  as  a  part  of 
the  description  of  the  lands  of  non- 
residents." In  an  action  to  com- 
pel the  cancellation  of  a  deed 
given  on  sale  of  said  lands  for  non- 
payment of  the  taxes,  held^  that 
the  assessment  was  made  in  such 
form  as,  at  least,  to  leave  it  open 
to  doubt  whether  plaintiff's  name 
was  so  entered  as  a  part  of  the 
description  of  the  lands,  or  for  the 
purpose  of  including  him  among 
the  taxable  inhabitants;  tliat  there 
was  not  a  substantial  compliance 
with  the  statute,  and  so  that  plain- 
tiflf  was  entitled  to  the  relief 
souicht.     Sanders  v.  Downs,      422 


NOTICE. 

1.  A  contractor  with  the  owner  of 
land  for  the  erection  of  a  building 
thereon  executed  to  C,  who  had 
furnished  materials,  an  order  upon 
the  owner  directing  him  to  pay  C. 
a  sum  specified,  and  deduct  the 
same  from  the  amount  of  the  con- 
tract. In  an  action  to  recover  the 
amount  of  the  order,  held,  that  the 
order  amounted  to  an  equitable 
assignment  pro  tatUo;  but  that, 
in  the  absence  of  due  prior  notice 
to  the  owner  of  the  assignment,  he 
was  only  liable  for  the  amount  re- 
maining unpaid  on  the  contract 
when  the  action  was  brought. 
Crouch  V.  MuUer.  495 

2.  Defendant  was  a  German  who 
did  not  understand  English;  the 
order  was  shown  to  him  and  de- 
scribed as  a  note  for  him  to  sXpi 
for  the  amount  stated  therein. 
Heldy  that  this  was  not  due  notice. 

Id. 

NUISANCE. 

1.  The  attorney-general  canjaot 
maintain  an  action  in  the  name  of 
the  People  against  a  corporation, 
either  under  the  Code  of  Civil 
Procedure  (g  1948)  or  as  a  matter 
of  common  law,  to  restrain  the 
commission  of  a  nuisance  in  a  city 
street    by  a    corporation,   w^here 
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local  officials  have  authority  to 
protect  the  street.  People  v. 
Equity  G.  L,  Co,  232 

2.  The  jurisdiction  of  a  court  of 
equity  to  abate  an  existing  and 
prevent  a  threatened  niusance 
upon  application  of  the  attorney - 
general,  is  limited  to  those  public 
nuisances  which  affect  and  endan- 
ger the  public  safety  or  conven- 
ience and  require  immediate  judi- 
cial interposition,  and  where  the 
relief  sought  may  not  with  equal 
facility  be  obtained  by  other  con- 
stituted authorities  and  public 
officers.  Id. 

8.  Accordingly  htld,  that  an  action 
brought  by  the  attorney -general 
in  the  name  of  the  People  was  not 
maintainable  against  an  incor- 
porated gas  company,  a  contractor 
with  it  and  one  of  its  officers,  to 
restrain  the  laying  of  §as  pipes  in 
a  street  in  the  city  of  Brooklyn, 
which  was  based  on  the  ground 
that  the  corporate  power  of  the 
company  had  ceased  because  of 
failure  on  its  part  to  commence  its 
business  within  the  period  pre- 
scribed by  law,  and  that  the  work 
would  be  an  in j  ury  to  the  high- 
way and  a  nuisance.  Id, 

4  It  teems,  the  authorities  of  a  city 
cannot  legalize  an  obstruction  of 
a  city  street  so  as  to  bar  the  pub- 
lic right,  and  a  building  project- 
ing into  a  street,  although  ongin- 
ally  built  with  the  consent  of  the 
city,  is  an  unlawful  obstruction 
and  a  public  nuisance,  and  the 
user,  although  long  continued,  is 
no  obstacle  to  proceedings  for  its 
removal.    People  ex  rel.  v.  Maker. 

830 

OFFICE  AND  OFFICERS. 

1.  S.,  plaintiff's,  testator,  was,  prior 
to  September  27, 1881,  defendant's 
president  and  principal  manager  ; 
his  salary  Was  |io,000  per  annum. 
On  that  date  an  agreement,  nego- 
tiated by  8.,  was  entered  into  be- 
tween defendant  and  another  in- 
surance company,  by  which  the 
latter  agreed  to  re-insure  all  the 
risks  of  the  former,  it  being  de- 
sirous, as  the  agreement  recited,  to 
retire  from  business.  Defendant 
agreed  to  continue  in  active  busi- 
ness  until  October  1,  1881,  and 


thereafter  at  the  risk  and  expense, 
and  on  account,  of  the  other  com- 
pany, which  then  agreed  to  as- 
sume, and  defendant  agreed  to  as- 
sign to  it,  the  lease  of  its  offices. 
In  an  action  to  recover  salary  after 
October  thirty-first,  up  to  which 
time  S.  had  drawn  it,  it  appeared 
that  at  the  date  of  the  execution  of 
said  contract.  S.,  by  written  agree- 
ment, entered  iuio  the  employ- 
ment of  the  other  company  at  a 
salary  of  fl7,500  and  commissions, 
he  agreeing  to  devote  his  entire 
time  to  its  service,  unless  specially 
authorized  to  undertake  other  du- 
ties. 8.  did  not  sign  or  request 
any  check  for  his  salary  after  Oc- 
tober, and  made  no  claim  therefor. 
At  a  regular  meeting  of  defend- 
ant's directors.  8.  proposed  that 
the  salary  of  its  secretary,  which 
was  iixed  at  the  stime  time  as  his 
own,  should,  until  its  business  was 
wound  up,  be  paid  one-half  by  it, 
and  one-half  by  the  other  com- 
pany. Evidence  was  given  of  the 
rendition  of  some  services  by  S. 
for  defendant  after  October,  and 
up  to  the  time  of  his  death,  which 
services  were  mostly  of  a  formal 
character,  and  such  as  he  was 
bound  to  render  under  his  contract 
with  the  other  company.  Held, 
that  in  the  absence  of  evidence  of 
an  agreement  or  underatanding 
that  the  salary  of  8.  was  to  con- 
tinue, it  could  not  be  presumed ; 
and  that  the  action  was  not  main- 
tainable. Siinotiton  v.  N.  F.  G, 
Ins,  Go,  12 

2.  While  a  mandamus  against  a  pub- 
lic officer  or  municipality  is  a 
proper  remedy  to  compel  the  per- 
formance of  a  ministerial  duty, 
plainly  prescribed,  and  that  rem- 
edy may  be  invoked  in  behalf  of 
any  person  intcroste<l  in  its  per- 
formance, in  case  of  failure  to 
perform  the  duty,  where  the  officer 
or  body  is  clothed  with  a  discre- 
tion either  to  do  or  omit  to  do  the 
act,  a  mandamus  can  only  issue  to 
compel  a  decision  in  case  of  refusal 
to  decide,  and  where  a  decision  has 
been  made  the  court  cannot,  on 
mandamus,  review  tlie  decision  or 
compel  one  the  other  way.  People 
ex  rel,  v.  Maker.  330 

3.  It  seems,  the  authorities  of  a  city 
cannot  legalize  an  obstruction  of  a 
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city  street  so  as  to  bar  the  public 
right,  and  a  building  projecting 
into  a  street,  although  originally 
built  with  the  consent  of  the  city, 
is  an  unlawful  obstruction  and  a 
public  nuisance,  and  the  user,  al- 
though long  continued,  is  no  ob- 
stacle to  proceedings  for  its  re- 
moval. Id. 

4.  In  proceedings  under  the  Revised 
Statutes  (1  R.  S.  125,  §  51)  to  com- 
pel an  officer  whose  term  has  ex- 
pired to  deliver  to  his  successor 
the  books,  papers,  etc.,  appertain- 
ing to  the  office,  all  that  the  peti- 
tioner is  required  to  establish  is  his 
election,  and  that  he  •  has  duly 
qualified.    In  re  Bradley.  527 

6.  Questions  as  to  the  validity  of  the 
election  may  not  be  determined  in 
such  a  proceeding.  Id. 

6.  Under  the  provisions  of  the  stat- 
ute in  relation  to  town  officers 
(§  51,  chap.  569,  Laws  of  1890) 
requiring  every  person  elected  to 
such  an  office,  '  *  before  he  enters  on 
the  duties  of  his  office,"  and  within 
ten  days  after  notice  of  his  elec- 
tion, to  take  the  prescribed  oath 
of  office,  and  to  file  the  same 
within  eight  days  thereafter, 
where  the  oath  is  taken  and  filed 
by  one  electea  as  supervisor,  this 
is  an  acceptance  of  the  office,  and 
his  predecessor  thereupon  ceases 
to  hold  it,  and  has  no  further  stand- 
ing as  a  member  of  the  town 
board.  It  is  for  the  other  mem- 
bers of  the  board  to  pass  upon  the 
undertaking  of  the  new  member, 
furnished  m  compliance  with  the 
statutory  provision  (§  60)  which 
makes  its  approval  a  condition 
precedent  to  his  right  to  receive 
the  town  moneys,  books,  etc.    Id. 

7.  Where,  therefore,  in  such  proceed- 
ing it  appeared  that  the  applicant 
had  received  his  certificate  of  elec- 
tion to  the  office  of  supervisor,  had 
filed  the  oath  of  office  and  that  his 
bond  had  been  approved  by  the 
town  board,  and  it  was  objected 
that  illegal  ballots  had  been 
counted  for  the  applicant,  and  he 
had  not  been  elected  by  a  majority 
of  the  legal  ballots,  also  that  his 
predecessor  had  not  been  notified 
and  was  not  present  at  the  meeting 
of  the  town  board  when  the  apph- 


cant's  undertaking  had  been  ap- 
proved, Tieldy  that  the  objections 
were  untenable,  and  that  the  ap- 
plication was   properly  granted. 

ORDERS     (TOR     MONEY     OR 
GOODS). 

1.  A  contractor  with  the  owner  of 
land  for  the  erection  of  a  buildine 
thereon  executed  to  C,  who  had 
furnished  materials,  an  order  upon 
the  owner  directing  him  to  pay  C. 
a  sum  specified,  and  deduct  the 
same  from  the  amount  of  the  con- 
tract. In  an  action  to  recover  the 
amount  of  the  order,  hM,  that 
the  order  amounted  to  an  equitable 
assignment  pro  tanto ;  but  that, 
in  the  absence  of  due  prior  notice 
to  the  owner  of  the  assignment, 
he  was  only  liable  for  the  amount 
remaining  unpaid  on  the  contract 
when  the  action  was  brought. 
Grouch  V.  MvUer.  495 

2.  Defendant  was  a  German  who  did 
not  understand  English ;  the  order 
was  shown  to  him  and  described 
as  a  note  for  him  to  sign  for  the 
amount  stated  therein.  Held,  that 
this  was  not  due  notice.  Id, 


PARTITION. 

1.  The  sole  effect  of  the  partition  of 
land,  by  judgment  in  an  action  for 
that  purpose,  is  to  give  title  in 
severalty  where  before  it  was  In 
common,  and  to  settle  and  estab- 
lish the  title  between  the  parties 
and  their  privies ;  it  does  not  create 
title  as  against  strangers  where 
none  existed  before.  Greenleaf  v. 
A,  F.  d  a  /.  B.  Co.  895 

2.  Where,  therefore,  in  an  action  of 
ejectment  plaintiffs  claimed  title 
under  deeds  given  under  a  judg- 
ment in  a  partition  suit,  to  whicn 
defendants  were  not  parties  and 
had  no  connection  therewith,  held, 
that  in  order  to  sustain  the  action, 
and  in  the  absence  of  any  proof  of 
possession  of  the  land  b^  the  par- 
ties to  the  partition  suit  or  their 
predecessors  in  interest,  plaintiff 
was  bound  to  show  a  subsequent 
possession  prior  to  the  possession 
of  defendant ;  also  that  mere  pay- 
ment of  taxes,  claim  of  title  and 
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assertions  of  ownership,  even 
when  made  upon  the  land,  did  not 
show  the  actual  possession  which 
raises  the  presumption  of  title 
sufficient  to  maintain  ejectment. 

Id. 

PARTNERSHIP. 

1.  While  upon  the  death  of  one  of 
two  co-partners,  the  successor 
has  the  legal  title  to  the  firm 
assets,  he  does  not  become  the 
full  and  absolute  owner  thereof, 
but  holds  them  charged  with  a 
duty  to  pay  the  firm  debts  and 
to  dispose  of  the  residue  for  the 
benefit  of  himself  and  the  estate  of 
the  deceased  partner,  and  when, 
instead  of  gathering  the  assets, 
paying  the  aebts,  wmding  up  the 
business  and  distributing  the  sur- 
plus, he  misappropriates  them 
and  converts  them  to  the  use  of 
himself  and  others,  he  is  so  far 
guilty  of  a  breach  of  trust  that  a 
court  of  equity  may  give  appro- 
priate relief.    BusseU  v.   McVall. 

437 

2.  Where  the  surviving  partner  has 
thus  misappropriated  the  assets 
and  an  equitable  action  has  been 
brought  against  him  by  the  per- 
sonal representatives  of  the  estate 
of  the  deceased  partner,  and  a 
judgment  obtained  therein  for  an 
accounting  and  payment  of  the 
amount  found  due  the  estate,  this, 
unless  the  amount  so  found  due  is 
paid,  is  not  a  bar  to  an  action 
against  others  who,  by  inter- 
meddling with  the  assets  and 
sharing  m  the  misappropriation, 
have  rendered  themselves  liable 
therefor  as  trustees  de  son  tort. 
Until  satisfaction  of  the  judg- 
ment it  gives  the  surviving  part- 
ner no  greater  rights  over  the 
assets  than  'he  had  before  its 
rendition.  Id, 

I 

8.  Each  one  of  the  several  wrong- 
doers is  severally  liable  for  the 
full  amount  of  the  misappropria- 
tion. Id. 

4.  Where,  therefore,  after  judgment 
against  the  surviving  partner 
alone,  a  joint  action  was  brought 
against  him  and  other  wrongdoers 
"vnio  had  participated  in  the  mis- 
appropriation of  the  firm  assets. 


heldf  that  the  former  judgment 
was  a  bar  as  to  him,  but  was  no 
defense  as  to  those  not  previously 
sued.  Id, 

5.  In  the  subsequent  action  it  was 
decided  that  the  judgment  against 
the  surviving  partner  was  con- 
clusive against  the  plaintiff  as  to 
the  amount  and  value  of  the 
assets,  but  was  no  evidence 
against  the  defendants  other  than 
said  partner.     Held,  no  error.    Id. 

6.  In  the  action  against  the  sur- 
viving partner  it  appeared  that 
there  was  a  disputed  claim  against 
the  firm  in  favor  of  one  who  had 
shared  in  the  misappropriation  of 
the  firm  assets,  and  the  amount 
thereof  was  required  to  be  de- 
posited in  a  trust  company,  to  pay- 
such  claim  if  it  was  establisheci, 
but  no  such  deposit  was  in  fact 
made.  Held,  in  the  subsequent 
action  against  the  other  wrong- 
doers, tlmt  no  one  of  the  defend- 
ants was  entitled  to  be  credited 
with  the  amount  so  ordered  to  be 
deposited ;  that  the  fact  that  one 
of  the  defendants  claimed  to  be  a 
creditor  of  the  old  firm  was  not  a 
defense,  as  he  could  not,  by  his 
illegal  interference  with  the  assets, 
pay  his  claim,  nor  had  he  the 
right  to  take  possession  of  the 
property  for  that  purpose.        Id, 

7.  The  deceased  partner  died  in 
1880.  In  that  year  the  action 
against  the  surviving  partner  was 
commenced.  The  litigation  was 
not  concluded  until  the  latter  part 
of  the  year  1886.  Early  in  the 
year  1888  the  action  against  all 
the  wrongdoers  was  commenced. 
Held,  that  a  refusal  to  dismiss  the 
complaint  on  the  ground  of  inex- 
cusable laches  was  proper ;  that 
the  record  disclosed  reasonable 
cause  for  the  delay.  Id, 

8.  A  receiver  was  appointed  in  the 
first  action,  who  sold  the  remain- 
ing firm  assets,  and  by  order  of 
the  court  deposited  the  proceeds, 
subject  to  further  directions.  In 
the  second  action  the  trial  court, 
instead  of  rendering  an  interlocu- 
tory judgment  and  sending  it  to 
a  referee  to  inquire  as  to  how 
murh  was  left  of  the  sum  so  de- 
posited, over  and  above  expenses, 
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took  the  evidence  upon  that  point 
and  directed  final  judgment. 
Wd,  no  error.  Id. 

PAYMENT. 

1.  In  an  action  to  recover  an  alleged 
unliquidated  indebtedness,  the  de- 
fendant, under  a  plea  of  payment, 
is  entitled  to  give  proof  of  any 
valid  agreement  between  the  par- 
ties which  would  operate  to  dis- 
charge the  debt.  McLaughlin  v. 
Webster,  76 

2.  In  order  to  make  a  money  pay- 
ment a  part  payment  of  a  debt,  so 
as  to  take  the  case  out  of  the  ope- 
ration of  the  Statute  of  Linuta- 
tions,  it  must  appear  that  the 
payment  was  made  upon  the  par- 
ticular debt,  and  was  accepted  by 
the  creditor  as  such,  and  also  that 
it  was  accompanied  by  circum- 
stances amounting  to  an  absolute 
and  unqualified  acknowledgment 
by  the  debtor  that  more  was  due, 
so  that  a  promise  to  pay  the  re- 
mainder may  be  inferred ;  mere 
proof  of  payment,  without  any- 
thing to  show  on  what  account  or 
for  what  reason  the  money  was 
paid,  is  of  no  avail  to  defeat  the 
operation  of  the  statute.  Crow  v. 
GleoBon.  489 


PENAL  CODE. 

g    12.    People  ex  rd.  Fonytli  v. 

Gt.  of  Semom,  288 

People  V.  Etcer,  129 

Hewitt  V.  Mwberger,        538 
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PEOPLE. 


Action  not  maintainable  by 

attorney -general  in  name  of  People  to 
restrain  the  commission  of  a  nuisance 
by  a  corporation  in  a  city  street. 

See  People  v.  E,  G,  L,  Co,         232 


PLEADING. 

1.  In  an  action  against  executors  to 
recover  the  value  of  services  al- 
leged to  have  been  rendered  the 
deceased,  hdd,  that  defendants, 
under  a  plea  of  payment,  were 


entitled  to  prove  an  agreement  be- 
tween plaintLff  and  the  testator 
that  certain  devises  and  bequests 
to  the  fprmer  in  the  will  of  the 
latter  sfiould  be  in  full  payment 
and  discharge  of  any  claim  for 
such  services,  save  in  case  the  will 
failed  to  be  admitted  to  probate; 
and  that  as  the  claim  was  unliqui- 
dated and  of  a  character  that  could 
be  legally  discharged  b^  such  an 
agreement,  and  it  having  been 
performed  by  decedent,  and  the 
provision  made  for  him  in  the  will 
accepted  by  plaintiff,  a  complete 
defense  to  the  action  was  estab- 
lished.   McLaughlin   v.    Wdnter, 

76 

2.  The  referee  on  trial,  on  applica- 
tion of  defendants*  counsel,  per- 
mitted the  answer  to  be  amended 
by  alleging  the  agreement.  Held, 
no  error;  that  while  the  amend- 
ment was  unnecessary,  the  referee 
had  power  to  allow  it.  (Code  Civ. 
Pro.  g§  721,  722,  723.)  Id. 

3.  A  demurrer  to  a  complaint  upon 
the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a 
cause  of  action,  cannot  be  sus- 
tained unless  it  appears  that,  ad- 
mitting all  the  facts  alleged,  no 
cause  of  action  whatever  is  stated. 
The  pleading  as  against  the  demur- 
rer will  be  deemed  to  allege  what- 
ever may  be  implied  from  its 
statements  by  fair  and  reasonable 
Intendment,  and  the  demurrer  will 
not  be  sustained  by  simply  show- 
ing that  the  facts  are  imperfectly 
or  informally  averred  ;  that  the 
complaint  lacks  definiteness  and 
precision,  or  that  material  facts  are 
argumentatively  stated.  Kain  v. 
Larkin.  144 

4.  Plaintiffs  complaint  alleged  in 
substance  the  recovery  of  judg- 
ment by  her  against  one  of  the 
defendants  and  the  return  of  an 
execution  unsatisfied;  that  after 
the  cause  of  action  accrued,  said 
defendant  transferred  his  property 
which  would  be  subject  to  the 
lien  of  an  execution  to  his  wife, 
daughter  and  brother,  by  instru- 
ments set  forth ;  that  said  trans- 
fers w^ere  made  without  con.sidera- 
tion  and  with  intent  to  hinder, 
delay  and  defraud  the  plaintiff. 
The  relief  asked  was  the  setting 
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aside  of  the  transfers  and  the  ap- 
plication of  the  property  to  the 
payment  of  plaintiff's  •judgment. 
At  the  opening  of  the  nise  ou  trial, 
upon  defendants'  motion,  the  court" 
dismissed  the  complaint  on  the 
ground  that  it  did  not  state  suffi- 
cient facts  to  constitute  a  cause  of 
action.  IhM,  error;  that  it  was 
sufficiently  favorable  to  defend- 
ants to  consider  the  question  as  if 
presented  by  general  demtirrer  to 
the  complaint,  and  so  considered 
the  complaint  set  forth  facts  suffi- 
cient to  constitute  a  cause  of 
action.  Id. 

5.  AVhere  a  building  contract  con- 
tains a  condition  rc(iuiring  an 
architect's  certificate  of  comple- 
tion of  the  contract,  before  pay- 
ment of  the  last  installment,  it  is 
essential,  in  an  action  upon  the 
contract  to  recover  that  install- 
ment, to  allege  in  the  complaint 
performance  of  that  condition,  or 
set  forth  facts  excusing  plaintiff 
from  procuring  the  certificjite. 
Weeks  v.  (XBrien.  199 

6.  In  order  to  avail  himself  of  the 
objection  the  defendant  is  not  re- 
quired to  present  it  by  demurrer 
or  answer  ;  he  mav  raise  it  on  the 
trial,     (Code  Civ.  fro.  ^  499.)   Id. 

7.  In  an  action  upon  such  a  contract 
a  copv  thereof  was  annexed  to  the 
complaint  which  alleged  perform- 
ance, stated  the  amount  unpaid 
and  demanded  judgment  therefor. 
The  answer  deiii(;d  the  complaint 
and  set  out  as  a  counterclaim  that 
plaintiff  abandoned  the  contract 
before  completion  and  that  defend- 
ant, after  due  notice  under  a  pro- 
vision of  the  contract,  authorizing 
him  in  such  case  so  to  do.  com- 
pleted the  building  in  accordance 
with  the  stipulations,  at  a  cost 
specified,  and  also  had  sustained 
damages  by  reason  of  the  delay. 
On  the  trial  plaintiff  testified,  in 
detail,  as  to  what  he  had  done 
under  the  contnict.  and  proof  was 
given  of  demand  upon  the  archi- 
tect for  a  certificate,  which  was 
refused.  Defendant  claimed  a 
failure  to  perform  the  contract  in 
several  particulars,  and  upon  cross- 
examination  of  plaintiff  calhid  out 
the  fact  that  notice  had  been 
served    on    him    under  the   con- 
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tract  and  that  defendant  had  pro- 
ceeded thereunder  to  complete  the 
work.  At  the  close  of  plaintiff's 
evidence  the  court  dismissed  the 
compl«aint  on  the  ground  that  it 
contained  no  averment  that  the 
architect  unreasonably  refused  a 
certificate  of  the  completion  of  the 
work.  Hdd,  error;  that  while  it 
was  not  too  late  to  then  raise  the 
objection,  and  no  application  hay- 
ing been  made  to  amend  the  com- 
plaint, it  was  in  the  discretion  of 
the  court  to  entertiun  it,  yet  by 
calling  out  the  testimony  that  de- 
fendant had,  after  notice,  pro- 
ceeded to  complete  the  contract, 
this  opened  the  issue,  and  as  the 
provision  of  the  contract  under 
which  defcndimt  actwl,  entitled 
plaintiff  to  recover  the  diffei*ence 
between  the  last  installment  and 
the  amount  expendid  by  defend- 
ant in  completing  the  work,  this 
rendered  the  certificate  unneces- 
sary, and  the  case  should  have 
gone  to  the  jury  upon  the  issue  so 
litigated.  Id, 

8!  Under  a  geneml  denial  in  an  Action 
on  contract,  defendant  may  con- 
trovert by  evidence  anything 
which  plaintiff  is  bound  to  prove 
in  the  first  instance  to  make  out 
his  cause  of  action,  and  anything 
he  is  permitted  to  prove  for  that 
purpose.     Jdilbank  v.  Jotiea.     340 

9.  When  in  such  an  action  plaintiff 
is  permitted  to  prove  a  cause  of 
action  other  than  that  set  forth  in 
the  complaint,  defendant  is  en- 
titled to  the  benefit  of  any  defense 
he  may  have  to  the  cause  of  action 
estabhshed.  The  pleadings  will 
be  reganled  as  amended  so  as  to 
conform  to  plaintiff's  proof  on  the 
one  hand  and  to  cover  any  proof 
defendant  may  offer  which  answers 
or  defeats  the  case  made  against 
him;  and  so,  defendant  is  entitled 
to  show  that  the  cause  of  action 
was  satisfied,  extended  or  modi- 
fied in  such  a  manner  as  to  defeat 
any  right  of  action  upon  it.      Id, 

PLEDGE. 

1.  Prior  to  May  8,  1884,  plaintiff 
had  deposited  with  B.  &  Co.,  who 
were  bankers  and  brokers  in  New 
York  city,  1(H)  shares  of  corporate 
stock  as  security  for  uny  indebted* 
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ness  to  that  firm.  On  that  date 
B.  4&  Co.,  without  the  knowledge 
or  consent  of  plaintiff,  pledged 
said  stock,  with  other  shares  of 
stock  belonging  to  said  firm,  with 
8.  &  Co.,  as  security  for  a  loan. 
The  loan  was  made  subject  to  the 
rules  of  the  New  York  Stock  Ex- 
change, of  which  the  member  of 
each  firm  who  negotiated  it  was  a 
member.  Tlie  latter  firm  were 
bona  fide  pledgees,  having  no 
knowledge  that  8.  &  Co.  were  not 
the  owners  of  all  the  stock 
pledged.  Plaintiff  was  not  in 
fact  at  the  time  of  the  pledge 
equitably  indebted  to  B.  &  Co.  in 
any  sum  whatever,  and  did  not 
thereafter  become  so  indebted. 
On  >Iay  14,  1884,  B  i&  Co.  failed, 
and  made  an  assignment.  Plain- 
tiff on  that  day  learning  of  that 
fact,  and  also  then  learning  for 
the  first  time  that  his  stock  had 
been  so  pledged,  notified  S.  &  Co. 
of  his  mterest,  and  requested  a 
statement  of  the  amount  for  which 
his  stock  was  held.  S.  &  Co.  re- 
fused to  give  any  information,  or 
to  recognize  plaintiff's  rights.  8. 
&  Co.  on  the  same  day,  without 
notice  to  plaintiff  or  B.  &  Co.,  and 
in  violation  of  the  rules  of  the 
said  exchange,  sold  all  the  stock 
80  pledged.  Plaintiff's  stock  sold 
for  about  $8,000,  and  after  apply- 
ing the  proceeds  of  all  the  stock 
pledged  in  payment  of  the  loan, 
there  remained  about  $3,000  in  the 
hands  of  S.  &  Co.  Plaintiff  did 
not  learn  of  the  sale  of  his  stock 
until  June  21,  1884,  at  which  time 
the  price  of  said  stock  had  reached 
par,  and  the  prices  of  the  other 
stock  sold  had  so  advanced  that  if 
they  had  been  held  and  then  sold 
the  proceeds  would  have  paid  the 
loan,  leaving  plaintiff's  stock  free 
from  anj  claim.  In  an  action  for 
conversion  S.  &  Co.  claimed  the 
right  to  apply  the  balance  in  their 
hands  upon  another  debt  due  them 
from  B.  &  Co.  HeM,  untenable; 
also,  that  while  S.  &  Co.,  as  bona 
fide  pledgees,  were  entitled  to  re- 
gard B.  &  Co.  as  owners  of  all  the 
stock  pledf^ed  until  notified  of 
plaintiii's  nghts,  having  been  so 
notified  prior  to  the  sale,  he  then 
stood,  with  reference  to  his  stock, 
as  surety,  with  the  right  to  com- 
pel them  to  apply  the  proceeds  of 
the  other  stocks  before  resorting  to 


his  stock:  that  as  to  his  stock,  he 
had  the  right  to  require  a  sale  in 
accordance  with  the  rules  of  the 
stock  exchange,  and  could  treat 
the  unlawful  sale  as  a  conversion, 
and  after  the  proceeds  of  the  sale 
of  the  other  stocks  had  been  ap- 
plied to  the  payment  of  the  loan, 
he  was  entitled  to  the  highest 
price  which  his  stock  reached 
within  a  reasonable  time  after  its 
illegal  sale,  and  to  judgment  for 
that  sum,  deducting  therefrom  the 
balance  due  S.  &  Co.  after  such 
application;  and  that  as  plaintiff 
did  not  learn  of  the  sale  until  after 
June  twent}- -first,  that  was  a  rea- 
sonable time;  but  field,  in  regard 
to  the  other  stock  sold,  plaintiff 
was  not  entitled  to  charge  8.  & 
Co.  with  the  highest  price  because 
of  the  unlawful  sale,  and  so  long 
as  it  sold  at  its  full  market  value 
at  the  time  of  sale,  he  could  not 
complain.     Smith  y.  Satin.       315 

2.  Plaintiff's  original  complaint  al- 
leged tliat  the  other  stocks  pledged 
by  B.  &  Co.  sold  for  enough  to 
pay  their  debt;  that  his  stock  was 
sold  for  $9,000,  for  which  sum  he 
asked  j  udgment .  Plaintiff  did  not 
know,  until  after  the  cause,  was  at 
issue  and  referred,  of  the  time, 
place  or  manner  of  sale  of  his 
stock,  or  that  it  had  been  sold 
without  demand  of  payment  or 
notice;  he  thereafter  went  to  trial; 
judgment  was  rendered  against 
him,  which  was  reversed  on  ap- 
peal. Plaintiff  thereupon  moved 
to  be  allowed  to  amend  his  com- 
plaint by  setting  up  the  illegal 
sale  and  asking  damages;  this  was 
granted  upon  condition  of  pay- 
ment of  all  of  defendants*  costs, 
which  condition  was  accepted  and 
the  complaint  amended.  Defend- 
ants claimed  that  plaintiff  had 
elected,  by  the  form  of  his  original 
compliant,  to  affirm  the  sale. 
Held,  untenable;  that  plaintiff, 
having  proceeded  originally  in 
ignorance  of  the  facts,  coula  not 
be  held  as  having  conclusively 
ratified  the  illegal  sale;  and  that, 
under  the  circumstances,  he  did 
not  lose  the  right  to  repudiate  the 
sale  by  proce^line  to  trial  under 
the  original  complaint.  Id, 

3.  The  certificate  of  pWntifTs  stock 
was  issued  in  his  name;  the  power 
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of  attorney  to  transfer  was  a  de- ' 
tacbed  paper,  and  plaintiff's  si^ua- 1 
ture  thereto  was  not  acknowledged 
as  required  bj-  tbe  rules  of  tbe 
stock  exchange.  Held,  that  S.  & 
Co.  were  not  thereby  charged  with 
any  notice  of  defect  of  title  on  the 
part  of  their  pledgors.  Id, 


POLICE. 

The  provision  of  the  Penal  Code 
(§  292)  declaring  a  person  guilty  i 
of  a  misdemeanor  who  exhibits  a 
female  child  under  sixteen  years  | 
of  age,  or  who,  having  the  care  of  i 
sucli  a  child  as  parent,  etc.,  con-  I 
sents  to  her  employment  or  exlii-  j 
bition  as  "a  dancer    *    *    *    or' 
in  a  theatrical  exhibition,  or  in  any  I 
*    *    *    exhibition  dangerous  or 
injurious  to  the  life,  liml),  health 
or  morals  of  the  child,"   is  not  i 
violative  of  any  right  secured  by 
the  Constitution,  but  is  within  the  | 
police  power  of  the  legislature;  it 
IS  for  that  body  to  determine  as  to  ' 
whether  any  or  all    such    exhi- 
bitions are  prejudicial  to  the  in- 
terests of  the  child  and  contrary 
to  the  policy  of  the  state  to  permit. 
PeopU  V.  Ewer.  129 


POSSESSION. 

1.  Where  in  an  action  of  ejectment 
plaintiffs  claimed  title  unaer  deeds 
^iven  under  a  judgment  in  a  par- 
tition suit,  to  which  defendants 
were  not  parties  and  had  no  con- 
nection therewith,  helJ,  that  in 
order  to  sustain  the  action,  and  in 
the  absence  of  any  proof  of  pos- 
session of  the  land  b}'  parties  to 
the  partition  suit  or  Iheir  prede- 
cessors in  interest,  plaintiff  was 
bound  to  show  a  subsequent  pos- 
session prior  to  the  possession  of 
defendant;   also  that  mere  pay- 

'  ment  of  taxes,  claim  of  title  and 
assertions  of  ownership,  even 
when  made  upon  the  land,  did  not 
show  the  actual  possession  which 
flises  the  presumption  of  title 
anjficient  to  maintain  ejectment. 
€frmUeqf  v.  B.,  F.  db  C,  L  B.  Co, 

395 

2.  Also  7iM^  that  admissions  to  the 
«ffeot  that  )>laintiffs  owned  the 
Uad,  made  by  one  from  whom  de- 


fendants took  a  deed,  when 
neither  he  nor  plaintiffs  were  in 
possession,  did  not  bind  the  de- 
fendants who  subsequently  took 
possession  claiming  to  be  the 
owners,  and  who  relied  upon  their 
possession  as  sufficient  evidence 
of  ownership  as  against  plaintiffs. 

Id. 

POWERS. 

1.  Where  a  grantee  of  a  life  estate 
takes  also  oy  his  deed  a  power  to 
alien  in  fee  to  anj'  person  by 
means  of  a  will,  and  no  person 
other  than,  the  grantee  of  the 
power  has.  bv  the  terms  of  its 
creation,  any  interest  in  its  execu- 
tion, the  power  is  a  general  bene- 
ficial one.    Hume  v.  Bandall,    499 

2.  In  an  action  by  the  vendor  to  en- 
force specific  performance  of  a 
contract  for  the  purcliase  and  sale 
of  land,  plaintiff  claimed  title 
under  a  deed  with  covenant  of 
warranty,  which  contained  con- 
ditions substantially  as  follows : 
The  grantees  shall  have  an  equal 
interest  in  the  property,  and  shall 
control  and  direct  the  sjime  after 
the  death  of  the  grantor;  upon 
the  death  of  one  of  the  grantees 
the  other  to  have  such  control 
during  life;  neither  "shall  have 
the  right  to  convey  by  deed" 
without  the  consent  of  the 
grantor,  but  it  may  be  arranged 
to  be  disposed  of  by  will  by  the 
survivor,  or  by  mutual  will  of  the 

frantees,  to  take  effect  after  the 
eath  of  both.  The  habendum 
(rlause  was  to  the  grantees,  their 
*' heirs  and  assigns  forever."  The 
grantor  was  dead  at  the  date  of 
the  deed  from  the  grantees  to 
plaintiff.  Held,  that  said  grantees 
had  power  to  alien  their  life  estate 
after  the  death  of  their  grantor ; 
and  so,  that  their  conveyance  with 
warranty  conveyed  the  fee.  (1  R. 
8.  782, 738,  §§  81-84.)  Id. 


POWER  OP  ATTORNEY. 

Plaintiff  executed  to  her  half-brother 
C,  defendant's  testator,  a  power 
of  attorney,  authorizing  him  to 
collect  the  amount  of  an  insurance 
policy  held  by  her  upon  the  life 
of  her  deceased  husband.    C.  col* 
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lected  the  amount,  and  without 
the  consent  of  plaintiff  appro- 
priated it  to  his  own  use,  and 
never  paid  the  same  or  any  part 
thereof  or  accounted  to  her  there- 
for. On  reference  of  a  claim  for 
the  amount  it  appeared  tliat  for 
more  than  ten  years  before  the 
presentation  of  the  claim,  plaintiff 
supposed  and  believed  C.  had  re- 
ceived the  money,  but  that  she 
never  demanded  the  same.  Held, 
that  the  claim  was  properly  dis- 
missed on  the  ground  that  it  was 
barred  by  the  Statute  of  Limita- 
tions ;  that  «o  trust  or  fiduciary 
relation  existed  between  the  par- 
ties growing  out  of  their  relation- 
ship, which  required  a  demand  or 
actual  knowledge  of  the  facts  by 
plaintiff  before  Uie  right  of  action 
accrued;  and  that  the  onljr  legal 
relation  between  the  parties  was 
that  of  debtor  and  creditor. 
Woody,  Young,  211 


PRACTICE. 

1.  While  after  appeal  to  this  court, 
in  all  matters  pertaining  to  the 
appeal  itself  and  to  the  proper 
hearing  of,  as  well  as  all  applica- 
tions which  by  statute  may  be 
made  to  this  court,  it  has  juris- 
diction, as  to  all  other  applications 
the  case  is  to  be  regarded  as  still 
pending  in  the  court  of  original 
jurisdiction,  and  such  applic^itions 
should  be  made  to  that  court. 
People  ex  rel.  v.  Bd.  Edn.  86 

2.  Where,  therefore,  after  appeal  to 
this  court  the  appellant's  attor- 
neys at  her  request  substituted 
another  in  their  place,  hdd,  that 
a  motion  for  order  directing  the 
former  attorneys  to  turn  over  the 
papers  in  the  case  to  the  sub- 
stituted attorney  was  not  properly 
made  here,  but  should  have  been 
made  in  the  court  below.  Id. 

See  Appeal. 

Motions  and  Orders. 

Pleading. 

Trial. 


PRESUMPTIONS. 

1.  No  presumption  that  state  au- 
thority over  the  navigable  waters 


of  the  state  is  excluded  arisen 
from  the  mere  fact  that  congress 
has  legislated ;  there  must  be  ex- 
press words  of  exclusion,  or  a 
manifest  repugnancy  in  the  exer- 
cise of  state  authority  over  the 
subject.    PeopUy,  WeUh,        266 

2.  In  the  plaintiff's  chain  of  title, 
proved  in  an  action  to  remove  a 
cloud  on  title,  was  a  deed  to  three 
persons,  who  were  dc»scribed  aa 
trustees  of  a  land  association.  It 
did  not  appear  that  the  association 
was  incorporated,  or  capable  as 
such  of  taking  a  legal  title.  Held, 
it  was  to  be  assumed  that  the  as- 
sociation was  a  partnership  of  in- 
dividuals, of  which  the  grantees 
were  members,  holding  the  legal 
title  for  the  benefit  of  themselves 
add  others,  and  so  they  were  not 
mere  trur.tces,  holding  siiiiplv  a 
nominal  title,  and  the  provisions 
of  the  Revised  Statutes  (1  R.  S. 
728,  §§  49-58),  taking  away  such 
a  title  and  vesting  it  in  the  benefi- 
ciary, did  not  apply  ;  and,  there- 
fore, whether  the  deed  was  to  be 
regarded  as  one  to  the  grantees 
named  individually,  or  as  a  con- 
veyance for  their  benefit  and  that 
of  others,  they  had  authority  to 
sell  and  convey  a  good  title. 
King  v.  Townafiend.  358  • 

Wh^n  it  may  not  he  presumed 

that  the  salary  of  an  officer  of  an  in- 
^nranee  company  is  to  continue  u^here 
the  company  has  re-insured  aU  itsi*isks 
far  the  purpose  of  closing  its  business. 

See  Simonson  v.  JV.  T.  G,  Ins,  Co. 

12 

PRINCIPAL  AND  AGENT. 

When  act  of  hank  cashier  in 

draiHng  draft  as  cashier  upon  a  cor- 
respondent hank  in  payment  of  his  in- 
dividual debt  binding  upon  his  bank. 

See   Goshen  Nat.  Bank  v.  State, 

37» 
See  Broker. 


PROAHSE. 
See  Contract. 

PUBLIC  POLICY. 

The  commissions  of  an   executor, 
until  ascertained  and  liquidated  Li 
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the  manner  prescribed  bylaw,  are 
not  subject  to  his  disposal,  but 
upon  grounds  of  public  policy  are 
unassignable.  I/h  re  Worthing- 
ton,  9 


QUESTIONS  OP  LAW  AND 
FACT. 

1.  While,  in  an  action  for  negligence, 
the  absence  of  negligence  on  the 
part  of  the  plaintiff,  contributing 
to  tlie  injury,  must  be  shown  by 
him  affirmatively,  this  may  be 
done  by  circumstantial  as  well  as 
direct  evidence,  and  if  different 
conclusions  may  be  drawn  from 
the  circumstances  proved,  the 
question  of  negUgence  is  one  of 
fact  for  the  jury  or  a  trial  court. 
ChUJiolm  V.  State.  246 

2.  When  question  as  to  whether  a 
transaction  is  a  sale  or  bailment  is 
one  of  fact  for  a  jury  Crosby  v. 
Preat.,  etc.,  D.  db  11.  C.  Co.        589 

When  question  of  mistake,  one 

of  fact. 

See  Ilamland  v.  Willets.  35 


RAILROAD  CORPORATIONS. 

1.  In  an  action  instituted  in  1889  to 
restrain  the  operation  of  an  ele- 
vated railroad  upon  a  street  in  the 
city  of  New  lork  in  front  of 
plaintiff's  premises,  and  to  recover 
damages,  the  complaint  alleged 
that  prior  to  IVIarch,  1887,  plaintiff 
owned  an  undivided  third  of  the 
premises  as  a  tenant  in  common, 
and  that  she  then  acquired  by 
purchase  the  interests  of  her  co- 
tenunts,  who  also  assigned  to  her 
their  rights  of  action  and  claims 
for  d:imagos.  Plaintiff  claimed  for 
damages  sustained  prior  to  March, 
18H7,  ns  well  as  since.  On  the 
trial  defendants  moved  that  the 
action  be  severed  and  that  the 
clAim  for  damages  acquired  by 
a.ssignment  be  sent  to  a  jury;  this 
was  denied.  lleUl,  no  error;  that 
if  the  C4)urt  decided  that  the  claim 
for  etiuitftble  relief  was  well 
founded,  it  was  within  its  dis- 
cretion to  assess  all  the  damages 
sustained  to  which  plaintiff  was 
entitled,  whether  belonging  to  her 
as  owner  or  acquired  by  assign- 


ment, and  that  defendants  had  no 
absolute  right  to  have  them  de* 
termined  by  a  jury.  Hunter  v. 
Manhattan  R,  Co.  '  281 

2.  The  trial  judge  found  that  prior 
to  the  commencement  of  the  action 
all  the  parties  who  were  co-tenants 
with  plaintiff  duly  assigned  to  her, 
for  a  valuable  consideration,  all 
their  rights  of  action  by  reason  of 
the  diminution  in  value  of  the 
premises  or  the  rental  value  by 
reason  of  the  construction  and 
maintenance  of  the  road.  To  this 
finding  the  defendants  excepted. 
**and  separately  *to  so  much 
thereof  as  finds  that  the  plaintiff 
ever  took  from  her  co-tenants  an 
as.sigument  for  valuable  consider- 
ation of  any  rights  of  action  as 
therein  staled."  Upon  appeal  it 
was  claimed  by  defendants  that 
there  was  no  evidence  of  assign- 
ment  by   certain   of    tlie   former 

i  tenants  in  common.  Held,  that 
the  point  was  not  presented  by  the 
exception  and  so  could  not  be  con- 
sidered. Id. 

3.  In  such  an  action  expert  evidence 
is  admissible  to  show  the  general 
effects  caused  by  the  maintenance 
and  operation  of  the  road  ujwn 
abutting  and  neighboring  proper- 
ties. Id. 

4.  Where  in  proceedings  under  the 
Genera]  Railroad  Act  (Chap.  140, 
Laws  of  1850,  as  amended)  to  con- 
demn lands  for  railroad  purposes, 
an  award  of  commissioners  is  re- 
versed and  a  new  appraisal  di- 
rected, and  upon  a  second  hearing 
a  new  award  is  made,  the  second 
report  "is  final  and  conclusive  on 
all  the  parties  interested  (i^  18  of 
said  act.  as  amended  by  chap.  198, 
Laws  of  1876),  and  no  appeal  lies 
to  this  court  from  an  order  of 
General  Term  affirming  an  order 
of  Special  Term  confirming  the 
second  report.  In  re  S.  B.  R.  R. 
Co.  532 

RATIFICATION. 

When     the    oirner    of   stock 

I  pledged  to  secure  indebtedness  brought 
\  action  to  rec/}rer  the  amount  du^  (m 
I  sale  of  stork  in  ignorance  that  the 
.  sale  tr/is  uiilairful,  and  iipon  dis- 
;  C4)cery  of  this  fact  teas  permitted  to 
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ainend  his  complaint  90  as  to  make  the 
action  one  for  conversion,  held,  that 
the  bringing  of  the  action  in  its 
original  form  teas  not  an  election  to 
ratify  the  illegal  sale. 

See  tsmitk  v.  Savin,  315 


RE-ARGUMENT. 

It  is  not  to  be  assumed  because  a 
fact  appearing  in  the  record  or 
authority  citeil  on  argument  in 
this  court  which  is  deemed  im- 
portant by  counsel,  is  not  noticed 
or  commented  on  in  the  opinion 
that  it  has  not  been  considered  and 

.  due  weiffht  jjiven  to  it  in  arriving 
at  the  decision,  and  the  omission 
to  notice  it  is  not  ground  for  a 
motion  for  re-argument.  Dam- 
mert  v.  O^m.  564 


REFERENCE. 

1.  The  complaint  herein  alleged  that 
the  parties  were  associated  in 
business  under  an  agreement  '*in 
the  nature  of  a  general  partner- 
ship or  quasi  partnership,"  by  the 
terms  of  which  plaiutin  wns  enti- 
tleci  to  draw  a  sum  spe<-ified 
weekly,  and  was  also  to  have  a 
specified  percentage  of  the  net 
profits.  The  relief  asked  was  an 
accounting  and  j  udgment  for  the 
amount  found  due.  The  answer 
alleged  that  the  relation  of  the 
parties  w^as  that  of  employer  and 
employee,  plaintiff  being  entitled 
for  his  services  to  a  weekly  sum 
and  a  share  of  the  profits,  but  a 
less  ]>ercentage  than  thtit  claimed 
in  the  complaint.  Upon  applica- 
tion for  a  reference  it  appeared 
that  the  accounting  would  require 
the  examination  of  many  trans- 
actions and  items  and  thatnodifl[i- 
cult  question  of  law  was  involved. 
JM<f,  that  in  either  view  of  the 
relation  of  the  parties  an  order  of 
refereuce  was  proper.  Roitland 
V.  Rowland.  485 

2.  Plaintiff  set  forth  in  his  complaint 
a  settlement  between  the  parties 
which  he  averred  was  induced  by 
fraudulent  representation  on  the 
part  of  defendant .  Ihld.  that  this 
did  not  affect  the  jurisdiction  of 
the  court  to  refer  the  cuhc.         7-.. 


RELEASE. 

1.  H.  died  leaving  the  plaintiff  his 
sole  heir  and.  next  of  km  him  sur- 
viving, and  leaving  a  will  by 
which  he  gave  a  legacy  to  plain- 
tiff, and  his  residuary  estate  to 
two  persons  named,  one-half  to 
each.  One  of  these  died  before 
the  testator,  leaving  two  children ; 
the  other  was  executor  under  the 
will  and  the  sole  surviving  exec- 
utor. Plaintiff  was,  at  the  tes- 
tator's death,  seventy-three  years 
of  age.  Both  he  and  the  executor 
believed  at  the  time  of  the  reading 
of  the  will  that  the  share  of  the 
residuary  legatee  who  had  died 
went  to  his  children.  The  exec- 
utor then  proposed  to  give  plain- 
tiff a  sum  specified,  he  to  release 
all  his  interest  in  the  estate.  Be- 
fore, however,  an  agreement  was 
perfected,  the  former  discovered 
that  such  legacy  had  lapsed  and 
that  the  share  went  to  plaintiff. 
Without  disclosing  this  the  exec- 
utor drew  up  an  agreement  of  re- 
lease which  contamcd  no  state- 
ment of  the  facts ;  this  plaintiff 
signed.  Subsequently  the  exec- 
utor took  plaintiff  to  his  counsel, 
and  there  plaintiff  executed  a 
more  formal  instrument,  which 
recited  the  death  of  said  residuary 
legatee  and  the  desire  and  inten- 
tion of  plaintiff  to  relinquish 
to  the  children  of  the  deceased 
legatee  all  the  rights  and  in- 
terests acquired  by  him  as  heir 
at  law  and  next  of  kin,  and  by 
which,  in  consideration  of  pav- 
ment  of  the  sum  agreed  upon,  ne 
released  and  discharged  such  in- 
terests and  authorized  payment 
thereof  to  said  children.  In  an 
action  to  set  aside  said  release  it 
appear(Hl  that  it  was  read  at  the 
time  it  was  executed,  and  that 
the  counsel  stated,  after  the  re- 
lease was  signed,  that  by  the 
lapse  of  the  le^cy,  the  ownership 
thereof  vested  in  plaintiff;  this 
statement  was  couched  in  legal 
terms,  and  plaintiff  testified  that 
he  did  not  hear  the  statemeni 
either  of  counsel  or  as  read.  Held, 
that  a  question  of  fact  was  pre- 
sented, and  this  couri  could  not 
dispute  a  finding  that  plaintiff  did 
not  know  his  legal  rights  when  he 
executed  the  release  ;  and  tliat,  as 
the  evidence  showed  a  studious 
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concealment  from  plaintiff  by  the 
executor,  in  whose  position  and 
ability  the  former  reposed  some 
confidence,  of  tlie  precise  point 
essential  to  liis  free  and  intelhgent 
action,  it  was  competent  for  a 
court  of  e<|uity  to  cancel  the  re- 
lease, so  far  as  lawful  payments 
had  not  been  made  under  it. 
Haciki/idY.  Willets,  35 

2.  The  executor  died,  and  two  days 
tliereafter  plaintiff  was  fully  ad- 
vised of  his  legal  rights ;  for 
three  years  he  remained  silent 
without  revoking  the  release, 
giving  any  notice  of  change  of 
intention,  or  making  any  com- 
plaint, although  knowing  that  the 
estate  was  being  administered  in 
accordance  with  it.  During  the 
three  years  large  sums  were  paid 
to  said  children  out  of  the  estate 
by  the  administrators  with  the 
will  annexed.  Held,  that  plaintiff 
was  estopped  from  recovering 
back  said  sums  either  from  said 
administrators  or  the  persons  to 
whom  they  were  paid ;  but  was 
entitled  to  an  accounting  and  to 
payment  of  the  amount  of  said 
residuary  share,  less  the  amount 
paid  to  plaintiff  over  and  above 
his  legacy  and  the  sums  so  paid  to 
the  children  of  the  deceased 
legatee.  Id. 

8.  Where  an  executor  and  executrix 
who  were  legatees  under  the  will 
executed  an  instrument  stating 
that  their  accounts  were  settled 
"as  between  themselves,  and  as 
between  themselves  and  said 
estate,"  and  mutually  releasing 
each  other  from  every  liability 
"by  rca.8on  of  anything  relating 
to  the  estate  or  the  doings  or 
proceedings  of  either  of  them  as 
executrix  or  executor  of  said 
will."  held,  that  the  release  was 
a  bar  to  proceeding's  instituted  by 
the  executor  before    the    surro- 

*  gate  to  compel  the  executrix  to 
account.  Also,  that  the  effect  of 
the  instrument  as  a  bar  was  not 
affected  by  the  fact  that  there  was 
an  infant  interested  in  the  estate ; 
that  the  release,  while  it  stands, 
was  effectual  as  a  bar  under  all 
circumstances  as  between  the  ex- 
ecutor and  executrix.  In  re 
Fruyn.  644 


RELIGIOUS  CORPORATIONS. 

Plaintiff,  a  corporation  incorporated 
for  camp  meeting  and  reli'^ious 
purposes,  and  owning  lands  for 
those  purposes,  adopted  a  consti- 
tution which  gave  to  its  trustees 
the  general  oversight  of  all  the 
business  of  the  association,  and 
provided  for  the  election  by  them 
of  an  executive  committee,'  which 
should  have  power  to  act  for  them 
during  the  interim  of  their  re.iru- 
lar  meetings,  and  also  have  gen- 
eral oversight  of  all  the  interests 
of  the  camp  meeting,  and  should 
arrange  the  prices  for  ground  rents 
and  other  privileges.  Plaintiff 
leased  two  lots  upon  the  grounds 
of  said  corporation;  each  lease  was 
for  the  term  of  ninety-nine  years, 
and  contained  conditions  to  the 
effect  that  it  was  "subject  to  all 
the  rules  and  regulations  whi(;h 
mav  from  time  to  time  be  adopted 
and  promulgated  "  by  plaintiff  for 
the  government  of  its  grounds, 
whi(!h  were  declared  to  be  a  part 
of  the  lea*;c  as  if  incorporated 
therein.  These  leases  were  as- 
signed to  plaintiff,  who  erected  a 
store  on  the  demised  premises. 
Plaintiff's  executive  committee 
thereafter  adopted  certain  rules 
and  regulMtions,  copies  of  whieh 
were  posted  in  public  places,  dis- 
tributed among  the  cott^ii^es  on 
the  grounds  and  received  general 
recognition  by  the  association, 
providing,  aniong  other  things, 
that  goods  or  merchandise  should 
not  be  sold  on  any  of  the  lots 
leased  by  the  association  without 
a  license  or  permission  being  first 
obtained  from  its  officers.  8aid 
executive  committee  gave  to  de- 
fendant a  jxTmit  to  conduit  a 
store  on  his  lots  for  the  term  of 
five  years  upon  payment  of  a  sum 
specified  annually;  after  the  first 
year  defendant  rc'f used  to  pay  the 
specified  sum,  and  continued  to 
sell  goods  although  notified  by 
plaintiff's  superintendent  to  desist 
from  so  doing  without  a  license. 
In  an  action  to  restrain  defendant 
from  selling  any  goods  on  the  lots 
without  having  first  obtained  a 
license,  hdd,  th.it  the  cxLvuave 
committee  had  power  to  enact  said 
rules  and  regulations;  that  a  find- 
ing that  they  were  reasonable  and 
proper  was  fustifled;  that  the  con- 
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ditioDS  in  the  leases  were  valid  as 
between  the  parties  and  were  bind- 
ing upon  defendant  as  assignee; 
that  plaintiff  was  entitled  to  the 
aid  of  a  court  of  equity  to  compel 
defendant  to  observe  said  condi- 
tions, and  so  that  a  judgment  re- 
straining him  from  selling  any 
gootls  or  merchandise  upon  the 
lots  without  first  obtaining  a  li- 
cense was  proper.  Bound  Lake 
As9n,  V.  Kellogg,  348 


SALARY. 

I.,  plaintiff's  testator,  was,  prior  to 
September  27,    1881,  defendant's 
president  and  principal  manager  ; 
his  salary  was  $5,000  per  annum. 
On  that  date  an  agreement,  nego- 
tiated bv  S.,  was  entered  into  be- 
tween defendant  and  another  in- 
surance company,  by   which  the  i 
latter  agreed   to  re-insure  all  tho 
risks  of  the  former,  it  beinjj  desir- ; 
ous,  as  the  agreement  recited,  to  ; 
retire  from  business.     Defendant  | 
agreed  to  continue  in  active  busi- 1 
ness  until  October  1,    1881,   and  ' 
thereafter  at  the  risk  and  expense, 
and  on  account,  of  the  other  com-  | 
pany,  which  then  agreed   to  as-  j 
sume,   and  defendant   agreed    to  j 
assign  to  it,  the  lease  of  its  offices. 
In  an  action  to  re(!Over  salary  after 
October  thirty -first,  up  to  which 
time  S.  had  dnvwn  it,  it  appeared 
that  at  the  date  of  the  execution 
of  said   contract,    S.,    by  written 
agreement,   entered  into  the  em- 
ployment of  the  other  company  at 
a  salary  of  $7,500  and   commis- 
sions, lie  agreeing  to  devote  his 
entire  time  to  its  service,  unles-s 
speciallv  authorized  to  undertake 
other  (futies.     S.  di<l  not  .sign  or 
request  any  check  for  his  salary 
after  October,  and  made  no  claim 
therefor.     At  a  regular  meeting  of 
defendant's  directors.  S.  proposed 
that  the    salary  of   its  secretnr}-, 
which  was  fixed  at  the  same  time 
as  his  own,  should,  until  its  busi- 
ness was  wound  up.  be  paid  one- 
half  by  it,   and   one-half  by  the  j 
otiier  company.      Evidence    was 
given  of    the*  rendition   of  some' 
8t;r vices  by  S.  for  defendant  after  j 
October,  and  up  to  the  time  of  his  > 
dciVth,  which  services  were  mostly  I 
of  aform-il  cliaracter,  and  such  as  ' 
he  was  bound  to  render  under  his  , 


contract  with  the  other  compan}[. 
Jleld,  that  in  the  absence  of  evi- 
*  dence  of  an  agreement  or  under- 
standing that  the  salary  of  S.  was 
to  contmue,  it  could  not  be  pre- 
sumed ;  and  that  the  action  was  not 
maintainable.  Hiinoiison  v.  JV.  T, 
C.  Ins.  Co.  13 

SALES. 

1.  Plaintiff  through  a  broker  sold  to 
defendant  certain  parcels  of  canary 
seed  described  in  the  broker's  note 
as  to  each  parcel  as  **  >Iarch 
steamer  shipment  from  Turkey," 
the  name  of  the  steamer  being 
given .  After  stating  the  price  and 
that  the  seed  was  to  be  paid  for 
within  a  time  specified  from  "  date 
of  deHvery  on  dock  in  New  York," 
each  note  contnined  this  clause: 
"  Goods  to  be  taken  from  dock  on 
arrival  of  steamer  when  ready  for 
deliver  v."  The  parcels  were 
shipped  by  the  steamer  named  to 
Liverpool,  and  there  transhipped 
to  another  steamer  which  brought 
them  to  New  York,  where  they 
were  tendered  to  defendants,  who 
refused  to  accept  solely  on  the 
ground  that  the  seed  was  not 
brought  bv  the  steamer  named 
direct  to  N^ew  York.  On  trial  of 
an  action  to  recover  damages 
plaint i If  offered  to  prove  that  at 
the  time  of  sale  there  was  not  and 
never  had  been  freight  steamers 
sailing  direct  from  Turkey  to 
New  York,  and  that  the  invariable 
cu.stom  was  to  carry  goods  to  Liv- 
erpool, and  there  transfer  them  to 
a  steiimer  for  New  York.  This 
evidence  was  excluded.  JIffd, 
error  ;  that  the  broker's  notes  did 
not  in  explicit  terms  require  a 
shipment  direct  in  the  same 
steamer  from  Turkey  to  New 
York;  that  while  the  steamer  of 
shipment  was  identified  that  of 
arrival  was  not,  and  the  language 
of  the  contract  admitted  of  a 
doubt  as  to  whether  the  intent 
was  that  both  were  to  be  the  same, 
and  to  solve  this  doubt  the  evi- 
dence was  proper.  lasigi  r. 
Jiogenstein.  414 

J.  When  question  as  to  whether  a 
transaction  is  a  sale  or  baihnent  is 
one  of  fact  for  a  iurv.  Crosby  v. 
Prent.,  ctr.,  D.  &  11.  C.  Co.        580 

St'e  Execution. 
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SCHOOL  COMMISSIONERS. 

1.  A  school  commissioner  is  ft  con- 
stitutional officer  *  •  elected  by  tbe 
People,"  and  so.  under  the  State 
Constitution  prescribing  the  qual- 
ification of  voters  (Art.  2.  g  1), 
may  only  be  voted  for  by  '*  male 
citizens. '    lu  re  Gage,  113 

2.  Accordingly  held,  that  the  act  of 
1892  (Chap.  214,  Laws  of  1892). 
conferring  upon  women  the  right 
to  vote  for  school  commissioners, 
is  unconstitutional.  /(/. 


SENTENCE. 

1.  A  statute  which  in  terms  an 
thorizes  courts  of  criminal  juris- ! 
diction  to  suspend  sentence  in 
certain  cases,  after  conviction,  is 
not  violative  of  the  provision  of 
the  State  Constitution  (^  5,  art.  4) 
giving  to  the  governor  the  power 
to  grant  reprieves  and  pardons. 
People  ex  rel.  v.  Ct.  of  Sessions.  288 

2.  The  distinction  between  the  two  ' 
powers  pointed  out.  Id.  I 

8.  It  seems,  however,  the  legislature  ; 
cannot  authorize  such  courts  to  so  | 
limit  the    exercise   of  their   dis- 


izcs  judgment  against  all,  which 
may  be  enforced  by  execution 
against  the  joint  property,  al- 
though the  other  defendants  are 
no":  served  and  do  not  appear  in 
the  action.     Yerkes  v.  Mcjfhdden. 

136 

2.  So,  an  attachment  issued  in  an 
action  against  several  upon  a  joint 
liability,  may  be  executed  by 
seizure  of  the  joint  property, 
although  the  summons  is  served 
on  but  one  of  the  defendants 
within  that  time,  or  if  commenced 
is  not  continued  to  completion. 

Id 

3.  Accordingly  held,  where  an  at- 
tachment was  issued  against  the 
members  of  a  firm  as  noi'i -residents, 
under  which  the  firm  property 
was  levied  upon,  and  a  service  of 
summons  by  publication  was  com- 
menced, but  was  not  completed, 
in  one  of  the  desijenated  news- 
papers within  the  thirty  days,  but 
personal  service  was  made  on  one 
of  the  defendants,  that  the  lien  of 
the  attachment  was  not  lost  by  the 
faihire  to  complete  the  service  by 
publication,  nor  could  the  attach- 
ment be  vacated  as  against  any  of 
the  defeuduuts.  Id. 


cretion  to  intlict  punishment  when 
deemed  proper,  in  a  case  where 
sentence  has  been  suspended,  as  to 
make  such  exercise  dependent 
upon  compliance  on  the  part  of 
tlie  person  convicted  with  some 
condition  that  will  require  the 
court  to  try  a  question  of  fact  be- 
fore it  can  impose  tlie  punishment. 

Id. 

4.  The  provision  of  the  Penal  Code 
($5  12)  as  amended  in  1898  (Chap. 
879.  Laws  of  1898),  which  declares 
that  a  criminal  court,  in  certain 
cases,  "may,  in  its  discretion, 
suspend  sentence  during  the  good 
behavior  of  the  person  convicted," 
does  not  express  such  a  condition, 
and  does  not  preclude  the  court 
from  passing  the  proper  sentence 
whenever  it  appears  to  it  to  be 
proper.  Id. 

SERVICE  (AND  PROOF  OF). 

1.  In  an  action  against  joint  debtors, 
service  of  j^ummons  on  one  author- 

SicKELS — Vol.  XCVI. 


! 

SPECIAL  PROCEEDINGS. 

1.  In  proceedings  under  the  Revised 
Statutes  (1  R.'S.  125,  ^  51)  to  com- 
pel an  officer  whose  term  has  ex- 
pired to  deliver  to  his  successor 
the  booiis,  papers,  etc.,  appertain- 
ing to  tlie  office,  all  that  the  peti- 
tioner is  required  to  establish  is 
his  election  and  that  he  has  duly 
qualified.     In  re  BntdUff.  527 

2.  Questions  as  to  the  validity  of 
I  the  election  may  not  bedetennined 
i     in  such  a  proceeding.  Id, 

3.  Lender  the  provisions  of  the  stat- 
!      ute    in  relation   to  town  officers 

(^51,  chap.  569,  Laws  of  1890) 
I  requiring  every  person  elected  to 
such  an  office,  "before  he  enters 
on  the  duties  of  his  office,"  and 
within  tL-n  days  after  notice  of  his 
election,  to  take  the  prescribed 
oath  of  office,  and  to  file  the  same 
within  eight  days  thereafter, 
where  the  oath  is  taken  and  filed 
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by  one  elected  as  supervisor,  this  ' 
is  an  acceptance  of  the  office,  and  I 
his  predecessor  thereupon  ceases 
to  hold    it,   and    has  no  further 
standing  as  a  member  of  the  town 
bciard.     It  is  for  the  other  mem- 
bers of  the  board  to  pass  upon  the 
undertaking  of  the  new  member, 
furnished  in  compliance  with  the 
the    statutory     provision    (^    60) 
which  makes  its  approval  a  con- 
dition precedent  to  his  right  to  re-  J 
ceive  the  town  moneys,    books, 
etc.  "  Id. 

4.  Where,   therefore,   in   such   pro-  ' 
reeding  it  appeariil  that  the  ap-  ! 
plicant  had  received  his  certilicate  j 
of  election  to  tlie  office  of  super-  , 
visor,  had  filed  the  oath  of  office  ] 
and  thut  his  bond  had  been  ap-  ! 
jjroved  by  the  town  board,  and  it  1 
was  objected  that  illegal  ballots 
had  been  counted  for  the   appli-  | 
cant,  and  he  had  not  been  elected  j 
by  a  majority  of  the  legal  ballots, 
also  that  his  predecassor  liad  not 
been  notified  and  was  not  present 
at  the  meeting  of  the  town  board 
when  the  applicjint's  undertaking 
had  been  approved,  /tild,  that  the 
objections    were    untenable,   and 
that  the  application  was  properly 
granted.  Jd. 


SPECIFIC  PERFORMANCE. 

1.  While  it  is  one  of  the  pre- requi- 
sites to  the  specific  performance  of 
an  alleged  parol  agreement  for 
the  purchase  and  sale  of  land  that 
the  agreement  shall  l)e  clearly 
proved  and  certain  as  to  its  terms,  j 
this  rule  is  to  be  observed  and  en- 
forced in  tlie  courts  below  which 
deal  with  the  facts,  and  when  such  | 
an  agreement  has  been  there  found  . 
upon  conflicting  evidence,  and  is 
certain  in  its  terms  as  found,  it 
must  be  tiiken  as  clearly  estab- 
lished witliin  the  rule,  and  the  find- 
ings are  conclusive  here.  Danckel 
V.  Duncktl.  427 

2.  The  gmnting  of  relief  byway  of  , 
specific  performance  of  such  a  con- 
tract is  largely  in  the  discretion  of  . 
an  ecpiity  court,  and  where  it  is  . 
granted  without  violating  any  I 
fixeci  rule  of  equity,  the  discre-  [ 
tion  is  not  review. ible  here.        //. 


3.  While,  as  a  general  rule,  mere 
payment  of  the  purchase  price, 
under  such  a  contract,  is  not  suffi- 
cient to  authorize  specific  i^er- 
formance,  where  possession  has 
also  been  taken  by  the  purchaser, 
the  contract  will  be  specifically 
enforced  and  to  take  the  case  out 
of  this  rule  the  circumstances 
must  be  peculiar  and  exceptionaL 

IK 

4.  In  an  action  to  compel  specific  pt  r- 
formance  of  such  a  contract  these 
facts  were  found  in  substance : 
During  the  lifetime  of  J.,  plain- 
tiffs husband,  who  was  defend- 
ant's son,  defendant  purchasetl  the 
premi.ses  in  question  as  a  home  for 
J.,  with  the  promise  that  he  would 
convey  the  same  to  J.  or  some  one 
of  his  family  wiihout  the  payment 
of  anything  therefor,  kelying 
upon  this  agreement,  J.  made  and 
paid  for  permanent  improvements 
to  the  amount  of  §2,800  with  de- 
fendant's know  lege.  After  the 
death  of  .T.  defendant  agreed  that 
if  plaintiff  would  pay  certain 
notes  of  J.,  on  which  defendant 
was  liable  as  indorser,  he  would 
give  her  a  lease  of  the  preraij^ea 
for  life,  or  pay  what  J.  "  had  i>ut 
in  the  place."  In  reliance  upon 
this  agreement,  plaintiff  paid  s:iid 
notes,  and  in  so  doing  paid  more 
than  she  was  obliged  to  pa}'  as 
executrix  of  her  husband's  will. 
It  appearcKi  thut  said  agreement 
was  made  before  the  probate  of 
the  will,  and  when  both  partis 
supposed  his  estate  to  be  insuffi- 
cient to  pay  his  debts.  Plaintiff 
thereupon  had  the  will  probated, 
and  qualified  as  executrix.  She 
surrendered  to  defendant  the  notes 
when  paid,  and  for  three  yeara 
remained  in  possession  of  the 
premises  under  the  agreement, 
Held^  that  a  judgment  requiring 
defendant  to  execute  to  plaintiff  a 
lease  for  life  was  proper.  Id. 

5.  The  case  was  twice  tried.  Upon 
the  first  trial  the  jury  to  wliom 
was  submitted  the  questions  of 
fact  answered  in  the  negative  the 
questions  as  to  the  promise  of  de- 
fendant to  J.,  and  as  to  improve- 
ments made  by  the  latter.  These 
findings  were  adopted  by  the 
court  and  were  not  disturbed  by 
the  reversal  of  ihe  judgment  upon 
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appeal.  Defendant  objected  to 
the  submission  of  said  questions 
to  the  j  ury  on  the  second  trial  and 
to  all  evidence  in  reference  thereto. 
Ileld,  that  the  verdict  of  the  jury 
answering  these  questions  in  the 
affirmative  on  the  second  trial  and 
the  findings  objected  to  were  en- 
tirely harmless  as  no  relief  was 
based  thereon,  and  thev  in  no  way 
entered  into  or  affected  the  judg- 
ment ;  also,  that  as  by  the  re- 
versal the  whole  case  was  thrown 
open  for  trial  of  the  issue  as  to 
the  agreement  with  plaintiff,  the 
circumstances  attcmding  the  orig- 
inal purchase,  possession  and  im- 
provements made  by  the  son  were 
properly  put  in  evidence.  Id. 

6.  It  was  objected  on  appeal  that 
the  judgment  should  have  been 
in  the  alternative,  requiring  de- 
fendant to  give  the  lease,  or  pay 
the  ^;;i,800  expended  by  J.  There 
was  no  objection  in  the  record 
presenting  the  point  and  no  re- 
quest that  the  judgment  should  be 
in  the  alternative.  It  appeared  bv 
the  record  that  plaintiff  was  will- 
ing to  take  in  lieu  of  the  lease 
the  amount  so  paid,  and  upon  the 
argument  her  counsel  offered  to 
allow  an  amendment  of  the  judg- 
ment in  this  respect  if  desired 
by  defendant.  Held,  that  the  ob- 
jection was  untenable ;  that  it 
might  properly  be  assumed  that 
defendant  assented  to  the  form 
of  the  judgment.  Id. 

7.  In  an  action  by  the  vendor  to  en- 
force specific  performance  of  a 
contract  for  the  purchase  and  sale 
of  land,  plaintiff  claimed  title 
under  a  deed  with  covenant  of 
■warranty,  which  contained  con- 
ditions substantially  as  follows : 
The  grantees  shall  have  an  equal 
interest  in  the  property,  and  shall 
control  and  direct  the*  same  after 
the  dejith  of  the  grantor  ;  upon 
the  death  of  one  of  the  grantees 
the  other  to  have  such  control 
during  life  ;  neither  **  shall  have 
the  right  to  convey  by  deed" 
without  the  consent  of  the 
grantor,  but  it  may  be  arranged 
to  be  disposed  of  by  will  by  the 
survivor,  or  by  mutual  will  of  the 
grantees,  to  take  effect  after  the 
death  of  both.  The  hnhcnduin 
clause  was  to  tlie  grantees,  tlicir 


*  *  heirs  and  assigns  forever. "  The 
grantor  was  dead  at  the  date  of 
the  deed  from  the  grantees  to 
plaintiff.  Held,  that  said  grantees 
had  power  to  alien  their  life  estate 
after  the  de«th  of  their  grantor ; 
and  so,  that  their  conveyance  with 
warranty  conveyed  the  fee.  (1  R 
8.  732,  783,  g§  81-84.)  Hume  v. 
Randall,  499 

STARE  DECISIS. 
See  Former  Adjudication. 


STATE. 

The  state  erected  a  new  highway 
bridge  over  the  Erie  canal,  which, 
beinff  wider  than  the  old  one,  ren- 
dered a  widening  of  the  ap- 
proaches necessary .  The  a  p proach 
at  one  end  was  not  graded  up  to 
the  bridge  for  some  days,  and 
thus  a  hole  was  left  which  was 
unsafe  and  dangerous,  without 
proper  guards.  No  guards  or 
lights  were  furnished,  and  plain- 
tiff, in  crossing  the  bridge  on  a 
very  dark  night,  stepped  into  the 
hole  and  was  injured.  Upon  a 
claim  presented  to  the  Board  of 
Claims  it  appeared  that  plaintiff 
was  not  aware  of  the  dangerous 
condition  of  the  approach.  Hddy 
that  the  facts  showed  negligence 
on  the  part  of  the  state  and  j  usti- 
fied  a  finding  that  there  was  no 
contributory  negligence  on  the 
part  of  the  claimant.  Chiiholm 
V.  StaU.  246 

Action  not  maintainable   by 

attorney -general  in  nartie  of  People, 
to  restrain  t fie  commission  of  a  nui- 
sance by  a  corporation  in  a  city  street. 

ISee  People  v.  E,  G,  L.  Co,         232 


STATE  COMPTROLLER. 
See  Comptroller. 

STATUTES. 

1  R.  S  603,  §  4. 

See  Stoneb ridge  v.  Perkins,  1. 

^  474,  chap.  410,  Imws  of  1882. 

See  McKemie  v.  Hattou,  6. 

C^(fp.  37,  L(iwsoflb:}5. 

Sff  Ptoj^eex  rel.  v.  Barker,  118. 
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§  1,  efiap.  687,  Lam  of  1873. 

S  4,  chap.  169,  Xaifl*  of  1877. 

Cttap.  583,  Law  <?/1888. 

See  White  v.  Ifubriates"  Home,  123. 

CA^p.  646,  Laws  oflSTS. 

§    2,  chap.  403,  £a?r*^1892. 

' §  40,  c/iap,  401,  iMfcs  of  1S»2. 

See  Qfiinlan  v.  TKt^/*,  158. 

^  3,  citap.  .456,  Ixhjcm  of  1857. 

/fike  Pt'ople  ex  rel.  v.  Barker^  196. 

6'Aap.  6,  X«w*  of  1855. 

iSk^  Ketcham  v.  Newinart,  205. 

C/ta;j.  488,  Xtfww  ^1886. 

^tf  Jf<?or«  V.  Ilafu^cer  Pi  re  Lis.  Co., 
219 

gji  288,  240,  c7iap.  488,  Luics  of 

1892 

Chap'.  573.  i>«f*  f>/ 1893. 

See  Pe*>ple  ex  rel.  v.   Creniutn,  239. 

1  /?.  S.  589,  ^  1. 

g  13,  clutp.  40,  //iir«c>/1848. 

People  ex  nl.  v.  Barker^  251. 
r.  6\  i?.  N.  §^711.  5328,   5344. 

Ptople  V.  WelcK  236. 

-  C'Artj).  379,  I^nrs  of  1893. 

People  ex  rel.  v.  Ce>wr/  of  Se^ions, 

r7/a;j.  132,  />//r#  o/  1835. 

See  In  re  AdaniM,  297. 

§  11,  tit.  13.  c/iftp.  298,  X<7M?«  0/ 

1888. 

C/utp.  398,  /xi/f«<?ri888. 

See  People  ex  rel.  v.  Muher,  330. 

1  /?.  S.  728,  $5$^  49-58. 

$>i;  13-16,  chap.  381.  /y/?r«^/1871. 

See  lufu/  V.  Toirushenrl,  358. 

1  A  .S.  390,  ,^§  9  et  Heq. 

Chap.  620,  Laxts  of  1873. 

tSee  Sanders  v.  Doicns,  422. 

r7/^/;A  542.  /yi/Mf/1880. 

Chap,  463,  /yi?r«rt/1889. 

^<;  7Wp/fi  ex  rel.  v.  UV;w;)^t',  471. 

i^  10,  chap.  898.  Latrs  of  \Sb7. 

See  People  ex  r^.  Pratt  LaUitute  v. 

Board  of  Assessors,  476. 

S  1.  chap.  399,  hnn  ^//•1892. 

Sif  In  re  Mernom,  479. 

I  R.  S.  125,  ^  51. 

?5  51,  chap.  56V>,  lMwsof\mi. 

See  In  re  Brfuiley.  527. 

Chap.  140,  iMitsofXmi. 

^  18.  chap.  198.  Lmrs  of  1876. 

Ste  Li  re  S.  B.  B.  li.  Co.  532. 

S(r  Acts  of  Congress. 
Civil  Damage  Act. 

CONvSTITl'TIONAI.  LaAV. 

Limitations  (Statctk  of). 


8TATUTK    OF    LIMITATIONS. 
See  LrMiT.\TioNs  (Stattk  of). 


STIPULATION. 

As  to  effect  of  stipulation  f&r 

judgnieiit  absolute  in  case  of  affirm- 
anee  on  appeal  from  order  granting  a 
new  trial. 

See  Rose  v.  UawUy,  866 


STOCK. 

1.  Prior  to  May  8,  1884,  plaintiflf 
had  deposited  with  B.  &  Co.,  who 
were  ban  Iters  and  brokers  in  New 
York  city,  100  shares  of  corporate 
stock  as  security  for  any  indebted- 
ness to  that  firm.  On  that  date 
B.  &  Co.,  without  the  knowledge 
or  ccnsent  of  plaimiif,  pledged 
said  stock,  with  other  shares  of 
stock  belonging  to  said  firm,  with 
8.  (&  Co.  as  security  for  a  loan. 
Tlte  loan  was  made  subject  to  the 
rules  of  the  New  York  Stock  Ex- 
change, of  which  the  member  of 
each  firm  who  negotiated  it  was  a 
member.  The  latter  firm  were 
brma  fide  pledgees,  having  no 
knowledge  that  B.  &  Co.  were  not 
the  owners  of  all  the  stock 
pledged.  Plaintiff  was  not,  in 
fact,  at  the  time  of  the  pledj^e 
equitably  indebted  k>  B.  «&  Co.  m 

•  any  surn  whatever,  and  did  not 
thereafter  become  so  indebted.  On 
May  14.  1884.  B.  &  Co.  failed,  and 
made  an  assignment.  Plaintiff  on 
that  day  le:irning  of  that  fact,  and 
also  tlien  learning  for  the  first 
time  that  his  stock  had  been  so 
pledg^'d,  notified  8.  &  Co.  of  his 
interest,  and  requested  a  state- 
ment of  the  amount  for  which  his 
sto<!k  was  held.  8.  &  Co.  refused 
to  give  any  information,  or  to  rec- 
ognize plaintiff's  rights.  8.  &  Co. 
on  the  same  day,  without  notice 
to  plaintiff  or  iV  &  Co.,  and  in 
violation  of  the  rules  of  said  Ex- 
change, sold  all  the  stock  so 
pledged.  Plaintiff's  stock  sold 
for  about  $8,0C0,  and  after  apply- 
ing the  i)roceeds  of  all  the  stock 
pledged  in  payment  of  the  loan, 
there  remained  about  $3,000  in 
the  hands  of  8.  <fe  Co.  Plaintiff 
did  not  learn  of  the  sale  of  Iris 
stock  until  June  21, 1884,  at  which 
time  the  price  of  said  stock  had 
reached  par,  and  the  prices  of  the 
other  stock  sold  had  so  advanced 
that  if  they  had  been  held  and 
then  sold  the  proceeds  would  have 
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paid  the  loan,  leaving  plaintiff's 
stock  free  from  any  claim.  In  an 
action  for  conversion  8.  &  Co. 
claimed  the  right  to  apply  the 
balance  in  their  hands  upon  an- 
other debt  due  them  from  B.  & 
Co.  Ilddf  untenable;  also,  that 
while    S.    &     Co.,    as    bona  fde 

rlgees,  were  entitled  to  regard 
&  Co.  as  owners  of  all  the 
stock  pledged  until  notified  of 
plaintiff's  nghts,  having  been  so 
notified  prior  to  the  sale,  he  then 
stood  with  reference  to  his  stock, 
as  surety,  with  the  right  to  com- 
pel them  to  apply  the  proceeds  of  I 
the  other  stOvks  before  resorting 
to  his  stock  ;  that  as  to  his  stock, 
he  had  the  right  to  require  a  sale 
.  in  accordance  with  the  rules  of  the 
Stock  Exchange,  and  could  treat 
the  unlawful  sale  as  a  conversion, 
and  after  the  proceeds  of  the  sale 
of  the  other  stocks  had  been  ap- 
plied to  tlue  payment  of  the  loan, 
he  was  entitled  to  the  highest 
price  which  his  stock  reached 
within  a  reasonable  time  after  its 
illegal  sale,  and  to  judgment  for 
that  sum,  deducting  therefrom  the 
balance  due  S.  &  Co.  after  such 
application  ;  and  that  as  plaintiff 
did  not  learn  of  the  sale  until  after 
June  twenty -first,  that  was  a  rea- 
sonable time ;  but  hd(l,  in  regard 
to  the  other  stock  sold,  plaintiff 
was  not  entitled  to  charge  S.  & 
Co.  with  the  highest  price  because 
of  the  unlawful  sale,  and  so  long 
as  it  sold  at  its  full  market  value  | 
at  the  time  of  sale,  he  could  not 
complain.     Smith  v.  Savin.      315 

2.  Plaintiff's  original  complaint  al- 
leged that  the  other  stocks  pledged 
by  B.  &  Co.  sold  for  enough  to 
pay  their  debt ;  that  his  stocTk  was 
sold  for  $9,000,  for  which  sum  he 
asked  judgment.  Plaintiff  did 
not  know,  until  after  the  cause 
was  at  issue  and  referred,  of  the 
time,  place  or  manner  of  sale  of 
his  stock,  or  that  it  had  been  sold 
without  demand  of  payment  or 
notice  ;  he  thereafter  went  to  trial; 
Judgment  was  rendered  against 
him,  which  was  reversed  on  ap- 
peal. Plaintiff  thereupon  moved 
to  be  allowtni  to  amend  his  com- 
plaint by  setting  up  the  illegal 
sale  and  asking  damages ;  this 
was  granted  upon  condition  of 
payment  of  all  of  defendants'  costs, 


which  condition  was  accepted  and 
the  complaint  amended.  Defend- 
ants claimed  that  plaintiff  had 
elected,  by  the  form  of  his  orig- 
inal complaint,  to  affirm  the  sale. 
Bdd,  untenable ;  that  plaintiff, 
having  proceeded  originally  in 
ignorance  of  the  facts,  coukl  not 
be  held  as  having  conclusively 
ratified  the  illeg^il  sale ;  and  that, 
under  the  cii*cum stances,  he  did 
not  lose  the  right  to  repudiate  the 
sale  by  proceeding  to  trial  under 
the  onginal  complaint.  Id. 

3.  The  certificate  of  plaintiff's  stock 
was  issued  in  his  name;  the 
power  of  attorney  to  transfer  was 
a  (ietached  paper,  and  plaintiff's 
signature  thereto  was  not  acknowl- 
edged as  required  by  the  rules  of 
the  Stock  Exchange.  Held,  that 
S.  &  Co.  were  not  thereby 
charged  with  any  notice  of  defect 
of  title  on  the  part  of  their 
pledgors.  Id, 


STOCK  BROKERS. 

1.  Where  a  broker  who  had  pur- 
chased stock  for  a  customer  on  a 
margin,  sold  it  without  previous 
notice  to  the  customer,  and  there- 
after presented  an  account  to  the 
latter  showing  the  sale  and  a  re- 
sultant loss,  and  the  latter,  with- 
out objection  as  to  the  manner  of 
sale,  promised  to  pay  the  balance 
shown  by  the  account  to  be  due, 
?uld,  that  he  thereby  waived  the 
right  to  notice,  and.  recognized 
and  ratified  the  sale  made.  Gil- 
lettY.  Whiting.  71 

8.  In  an  action  by  a  stock  broker  to 
recover  a  balance  alleged  to  be  due 
from  a  customer,  where  an  un- 
authorized sale  was  claimed, 
plaintiff  proved  the  service  of  an 
account  showing  the  sale  as  made 
and  a  promise  of  defendant  to  pay 
the  balance  shown  to  be  due,  al- 
though declaring  that  he  knew 
plaintiff  had  viofited  his  coutmct 
by  making  the  sale.  The  court 
was  requested,  but  refused,  to 
charge  that,  "to  make  defendant 
liable  for  a  ratification  of  an  un- 
lawful sale,  it  must  appear  to  the 
satisfaction  of  the  jury  that  he 
knew  his  legal  rights."  Hdd,  no 
error.  Id, 
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.  Defendant,  on  cross-examination 
of  plaintiff,  for  the  purpose  of  dis- 
crediting tlie  alleged  purchases, 
sought  to  follow  through  plain- 
tiff's books,  not  only  the  trans- 
actions in  question,  but  his  deal- 
ings with  other  customers.  The 
court  allowed  this,  except  as  to 
the  names  of  the  other  customers. 
lldff,  that  the  limitation  was 
within  the  discretion  of  the  court; 
that  the  discretion  was  reasonably 
exercised ;  and  so,  there  was  no 
error.  Id. 

.  It  was  shown  what  books  were 
kept  by  plaintiff.  Defendant 
offered  prove  bv  experts  what 
lxx)ks  were  usually  kept  by  stock 
brokers;  this  w^as  excluded^  HM^ 
no  error.  Id, 


STOCKHOLDER. 

Where  a  stock  broker  sells,  without 
due  notice,  stock  purchased  by 
him  on  a  margin  for  a  customer, 
he  does  not  thereby,  as  matter  of 
law,  extinguish  all  claim  against 
the  customer  for  the  advance 
made ;  the  customer  is  simply  en- 
titled to  be  allowed  as  daina^es 
the  difference  between  the  price 
for  which  the  stock  was  eold  and 
its  market  price  then  or  within  ' 
such  reasonable  time  after  notice 
of  sale  as  would  have  enabled  him 
to  replace  it  in  case  such  market 
price  exceeded  the  price  realized. 
Minor  v.  Beceridge.  399 


STREETS. 
/Sm  Hiqhwats. 

SUFFOLK  (COUNTY  OF). 

As  under  the  provisions  of  the  act 
of  1878,  in  relation  to  the  collec- 
tion of  taxes  in  the  county  of  Suf- 
folk (Chap.  620.  Iaws  of  1878),  the 
countv  treasurer's  deed  on  sale  of 
land  for  unpaid  taxes  is  made  con- 
elusive  evlaence  that  the  sale  was 
regular,  and  presumptive  evidence 
of  the  regularity  of  all  prior  pro- 
ceedings, where  such  proceedmgs 
are,  in  fact,  void  an  action  to  can- 
cel the  deed,  as  a  cloud  on  title,  is 


maintainable. 


8ander$  t.  Dtnens, 
422 


SUMMONS. 

1.  In  an  action  against  joint  debtors, 
service  of  summons  on  one  author- 
izes judgment  against  all,  which 
may  be  enforced  by  execution 
against  the  joint  property,  al- 
though the  other  defendants  are 
not  served  and  do  not  appear  in 
the  action.     Yerket  v.  Mcl^Mdeu. 

136 

2.  So,  an  attachment  issued  in  an  ac- 
tion against  several  upon  a  joint 
liability,  ma^  be  executed  by  seiz- 
ure of  the  jomt  property,  although 
the  summons  is  served  on  but  one 
of  the  defendants  within  the  time 
prescribed,  and  no  service  by  pub- 
lication is  commenced  within  that 
time,  or  if  commenced  is  not  con- 
tinued to  completion.  Id, 

3.  Accordingly  7iM,  where  an  at- 
tachment was  issued  against  the 
members  of  a  firm  as  non-residents, 
under  which  the  firm  property 
was  levied  u[>on,  and  a  service  of 
summons  by  publication  was  com- 
menced, but  was  not  completed, 
in  one  of  the  dcsi^^natcd  newspa- 
pers within  the  thirty  days,  but 
personal  service  was  made  on  one 
of  the  defendants,  that  the  lien  of 
the  attachment  was  not  lost  by 
the  failure  to  complete  the  service 
by  publication,  nor  could  the  at- 
tachment l)e  vacated  as  against 
any  of  the  defendants.  Id. 


SUPERVISORS. 

1.  Under  the  provisions  of  the 
statute  in  relation  to  town  officers 
(§  51.  chap.  569.  Laws  of  1890) 
requiring  every  person  elected  to 
such  an  office,  "before  be  enters 
on  the  duties  of  his  office,"  and 
within  ten  days  after  notice  of  his 
election,  to  take  the  prescribed 
oath  of  office,  and  to  file  the  same 
within  eight  days  thereafter, 
where  the  oath  is  taken  aud  lUed 
by  one  elected  as  supervisor,  this 
is  an  acceptance  of  the  office,  and 
his  predecessor  thereupon  ceases 
to  hold  it,  and  has  no  further 
standing  as  a  member  of  the  town 
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boaid.  It  is  for  the  other  mem- 
bers of  the  board  to  pass  upon  the 
uudertakiug  of  the  new  member, 
turnished  in  compliance  with  the 
statutory  provision  (g  60)  which 
makes  its  approval  a  condition 
precedent  to  his  right  to  receive 
the  town  moneys,  books,  etc.  In 
re  Bradley.  627 

.  Where,  therefore,  in  such  pro- 
ceeding it  api>eared  that  the  appli- 
cant had  received  his  certificate  of 
election  to  the  office  of  super- 
visor, had  filed  the  oath  of  office 
and  that  his  bond  had  been  ap- 
prdved  by  the  town  board,  and  it 
was  objected  that  illegal  ballots 
had  been  counted  for  the  appli- 
cant, and  he  had  not  been  elected 
bv  a  majority  of  the  legal  ballots, 
also  that  his  predecessor  had  not 
been  notified  and  was  not  present  \ 
at  the  meeting  of  the  t6wn  board 
when  the  appellant's  undertaking 
had  been  approved,  heldy  that  the 
objections  were  untenable,  and 
that  the  application  was  properly 
granted.  Id. 


SURROGATE'S  COURT. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (§  2622)  requiring 
a  surrogate,  before  admitting  a 
will  to  probate,  to  *'  inquire  par- 
ticularly into  ail  the  facts  and  cir- 1 
cumstances,"  and  that  he  **  must 
be  satisfied  of  the  genuineness  of 
the  will  and  the  validity  of  its  exe- 
cution," applies  equally  to  wills  of 
real  and  of  personal  property,  and 
the  same  proof  is  required  as  to 
each  upon  the  questions  stated. 
In  re  Bartholick.  166 

2.  When,  upon  presentation  for  pro- 
bate of  an  instrument  purporting 
to  be  a  will  of  real  and  personal 
property,  the  question  as  to  its 
genuineness  and  the  validity  of  its 
execution  is  properly  presented  by 
a  person  havmg  the  ri^ht  to  raise 
it  in  some  capacity,  it  is  the  rieht 
and  duty  of  the  surrogate  to  wholly 
refuse  probate,  if  he  becomes  sat- 
isfied and  finds  that  the  testator 
had  not  mental  capacity  to  make  a 
will,  or  that  the  instniment  offered 
for  probate  was  obtained  by  fraud 
and  undu«  influence ;  he  is  not  re- 


quired to  admit  it  as  a  will  of  per- 
sonal pro.perty,  although  the  only 
person  contesting  the  probate  is 
interested  solely  as  heir  at  law, 
and  is  not  one  of  the  next  of  kin. 

Id. 

.  Upon  presentation  of  such  an  in- 
strument for  probate  the  only  con- 
testant was  K.,  a  grandniece  of 
the  testator,  who  filed  objections 
charging  fraud,  undue  infiueuce 
and  mental  incapacity:  all  others 
interested  acquiesced  in  its  pro- 
bate. The  suiTog.ite  decided  in 
favor  of  the  probate,  and  the  in- 
strument was  proved  as  a  wtll  of 
real  and  persomil  estate.  K.  alone 
appealeil ;  she  described  hereelf  in 
the  notice  of  appeal  as  an  heir  at 
law,  but  appealed  "from  each  and 
every  part  of  the  decree."  The 
General  Term  reversed  the  decree, 
.stating  that  the  reversal  was  on  a 
question  of  fact,  and  ordered  a 
new  trial  before  a  jury,  upon  the 
questions  as  to  whether  the  tchta- 
tor  was  of  unsound  mind  when 
the  will  was  executed,  and  whether 
it  was  procured  b^'  undue  influ- 
ence, fraud  or  deceit.  Both  these 
questions  the  jury,  upon  sufficient 
evidence,  answered  in  the  affinna- 
tive.  The  surrogate  was  requested 
to  confine  his  decree  to  a  refusjil 
to  admit  the  instrument  to  probate 
as  a  will  of  real  estate,  leaving  the 
probate  to  stand  as  a  will  of  per- 
sonalty ;  this  he  refused,  and  en- 
tered a  decree  adjudging  it  to  l)e 
wholly  invalid,  and  revoking  the 
former  probate.  Held,  that  this 
court,  on  appeal  from  an  order  of 
General  Term  affirming  the  last  de- 
cree, had  no  power  to  review  the 
first  order  of  that  court ;  and  that 
as  that  order  reverseil  the  whole 
decree  admitting  the  will  to  pro- 
bate, and  as  the  surrogate  had 
found  the  will  not  duly  executed, 
this  prevented  its  probate  for  any 
purpose  whatever.  Id. 

[.  The  surrogate  attached  to  the  last 
decree,  but  not  as  formine  part  of 
it,  a  memorandum,  to  the  effect 
that  he  entered  it  as  made  because 
the  General  Term  bad  reversed  the 
former  decree  wholly,  wittiout 
limiting  the  reyeraal  to  the  probate 
of  the  will  as  a  will  of  real  estate, 
and  he,  therefore,  considered  him- 
self precluded  from  so  limiting  the 
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decree.  Beld,  that  this  was  imma- 
terial, and  in  no  way  affected  the 
decree.  Id. 

5.  Where  the  attestation  clause  to  a 
will  is  full  and  complete,  reciting 
all  the  facts  necessary  to  a  due 
publication  under  the  statute,  it  is 
competent  for  the  court  to  And 
that  there  has  been  a  due  publica- 
tion, although  but  one  of  the  sub- 
scribing witnesses  teslifles  to  the 
essential  facts,  and  the  other  denies 
them.     In  re  Bem&ee.  389 

6.  In  proceedings  for  the  probate  of 
a  will  which  "is  contested  on  the 

f  round  that  there  was  no  due  pub- 
cation  of  the  will,  a  beneficiary 
under  it  is  incompetent  to  testify  to 
any  conversation  or  transaction  in 
his  presence. at  the  time  of  its  exe- 
cution and  publication.  What  oc- 
curred at  that  time  is  a  transaction 
between  the  testator  and  the  wit- 
ness within  the  meaning  of  the 
Code  of  Civil  Procedure  (g  S29), 
although  the  witness  took  no  ac- 
tual part  in  the  conversation,  and 
it  was  wholly  between  the  testator 
and  the  attesting  witnesses.       Id. 

t.  Where  an  executor  and  executrix  | 
who  were  legatees  under  the  will 
executed  an    in**trumcnt    stating ' 
that  their  accounts  were  settled  , 
**ns  between  themselves,   and   as 
between  themselves  and  said  es- 
tate," and  mutually  releasing  each  , 
other  from    every   liability    "by 
reason  of  anything  relating  to  the  . 
estate  or  the  doings  or  procee<lings 
of  either  of  them  as  executrix  or  i 
executor  of  said  will."  Iwhl,  that  1 
the  release  was  a  bar  to  proceefi- 
ings    instituted   by  the  executor 
beiore  the  surrogate  to  compel  the 
executrix  to  account.     Also,  that 
the  effect  of  the  instrument  as  a 
bar  was  not  affected  by  the  fact 
that  there  was  an  infant  interested 
in  the  estate:    that    the    release, 
while  it  stands,  was  effectual  as  a 
bar  under  all  circumstances  as  be- 
tween   the    executor  and  execu- 
trix .     In  re  Pr  uy  h  .  544 

Ab  to  sufficiency  of  ecide^ice 

to  svstain  decision  of  Surrogate's 
Court  on  settlement  of  execut&fs  oc- 
ean nt. 

See  In  re  Bolton  (Mem.).  654  | 


SUSPENSION    OF   POWER  OF 
ALIENATION. 

The  will  of  B.  gave  his  residuar}' 
estate  to  his  executors  in  trust  to 
divide  the  net  income  equally  be- 
tween a  daughter-in-law  and  two 
cousins  of  the  testator,  '*the  sur- 
vivor or  survivors  of  them  dur- 
ing their  natural  lives."  In  case 
the  cousins  died  before  the  daugh- 
ter-in-law "the  corpus  of  said  triist 
estate  "  was  given  to  the  latter ;  if 
she  died  before  the  cousins  it  was 
given  to  the  person  or  persons  she 
should  designate  by  will.  In  an 
action  for  the  construction  of  the 
will,  fi&M,  that  these  provisions 
did  not  violate  the  statute  against 
perpetuities,  and  were  valid,  as 
in  no  event  could  the  estate  be  tied 
up  longer  than  during  the  lives  of 
the  two  cousins.  Bird  v.  Pick- 
fi^rd,  18 

TAXES. 

See  Assessment  and  Taxation. 


TENANT  FOR  LIFE. 

By  the  will  of  S.  he  gave  his  resid- 
uary estate  to  his  wife,  "to  be 
used  and  enjoyed  by  her"  during 
life  or  as  long  as  she  should  re- 
main his  widow,  the  sjime  to  be 
"received  and  accepted"  by  her 
in  lieu  of  dower.  The  testator 
left  personal  estate  only,  which 
was  converted  into  money.  The 
executor  died  and  an  adminis- 
trator with  the  will  annexed  was 
appointed,  who  incurred  some  ex- 
pense as  such.  Upon  settlement 
of  the  executor's  accounts  the 
surrogate  decreed  that  the  whole 
fund  should  be  paid  over  by  the 
administrator  of  the  executor 
directly  to  the  widow,  who  was 
then  a  resident  of  another  state, 
and  that  she  was  entitled  to  the 
possession  thereof  without  giving 
security.  Held,  error;  that  the 
administrator  with  the  will  an- 
nexed was  entitled  to  have  the 
money  paid  over  to  him.  and  if  he 
had  made  any  dTsburaements,  or 
incurred  any  obligations  properly 
chargeable  to  the  estate,  he  was 
entitled  to  an  opportunity  -of 
proving  this  and  to  a  decree  for 
their  payment ;  also,  that  the  will 
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simply  gave  to  the  widow  an 
estate  for  life  or  durlAg  widow- 
hood, and  upon  the  happening  of 
either  event  the  remaindermen 
were  entitled  to  the  whole  carpus 
of  the  estate  ;  that  as  the  property 
was  not  of  a  kind  w^hich  must  be 
individually  possessed  in  order  to 
be  enjoj'ed,  slie  was  not  entitled  to 
possession  without  giving  secur- 
ity.   Li  re  MeDoiigaU,  21 


THEFT. 
See  Lakceny. 


TITLE. 

1.  A  sale  of  land  on  execution,  issued 
upon  a  void  judgment  against  the 
owner,  in  no  way  affects  his  title, 
and  a  subsequent  conveyance  by 
him  is  just  as  effectual  as  if  the 
judgment  had  never  in  form  been 
entered.    Mc Craeken,  v.  Fla nagan . 

174 

2.  So,  also,  notice  to  the  purchaser, 
when  he  took  the  conveyance,  that 
another  claimed  title  under  the 
sale  does  not  operate  as  an  estop- 
pel against  the  former.  Id. 

3.  The  sole  effect  of  the  partition  of 
land,  by  judgment  in  an  action 
for  that  purpose,  is  t<)  give  title  in 
severalty  where  before  it  was  in 
common,  and  to  settle  and  estab- 
lish the  title  between  the  parties 
and  their  privies;  it  does  not  cre- 
ate title  as  against  strangers  where 
none  existed  before.  Crrecnlcdfy. 
B.,  F,  db  a  I.  R  Co.  395 

4.  In  an  action  by  the  vendor  to  en- 
force specific  performance  of  a 
contract  for  the  purchase  and  sale 
of  land,  plaintiff  claimed  title 
under  a  deed  with  covenant  of 
warranty,  which  contained  condi- 
tions substantially  as  follows:  The 
grantees  shall  have  an  equal  inter- 
est in  the  property,  and  shall  con- 
trol and  direct  the  same  after  the 
death  of  the  grantor;  upon  the 
death  of  one  of  the  grantees  the 
other  to  have  such  control  during 
life;  neither  "sliall  have  the  right 
to  convey  by  deed"  without  the 
consent  of  the  grantor,  but  it  may 
be  arranged  to  be  disposed  of  by 
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will  by  the  survivor,  or  by  mutual 
will  of  the  grantees,  to  take  effect 
after  the  death  of  both.  The 
habendum  clause  was  to  the 
grantees,  their  "heirs  and  assigns 
forever."  The  grantor  was  dead 
at  the  date  of  the  deed  from  the 
grantees  to  plaintiff.  Held,  that 
said  grantees  had  power  to  alien 
their  life  estate  after  the  death  of 
their  grantor;  and  so,  that  their 
conveyance  with  warranty  con- 
veyed the  fee.  (1  R.  S.  732,  733, 
§§81-84.)   Humey,RaMaU,    499 

TRESPASS. 

1.  In  an  action  to  recover  rent  due 
under  a  lease  of  premises  in  the 
city  of  New  York  the  defense  was 
an  eviction.  The  only  act  of  the 
lessors  upon  which  the  defense 
was  attempted  to  be  supported 
w^as  the  giving  to  contractors  for 
an  excavation  upon  an  adjoining 
lot  a  permit  to  enter  on  the  prem- 
ises, as  required  by  the  Consolida- 
tion Act  (§  474,  chap.  410,  Law^s 
of  1882),  in  order  to  subject  the 
party  making  the  excavation  to 
the  obligation  of  protecting  the 
building  on  the  leased  premises 
from  injury.  Held,  that  in  the 
absence  of  any  reservation  in  the 
lease  of  a  right  to  enter  for  such  a 
purpose,  the  permit  of  the  lessors 
alone  was  insufficient  to  give  a 
right  of  entry  to  the  licensees,  but 
the  consent  of  the  lessees  was  also 
necessary,  and  so.  if  the  contract- 
ors entered  without  defendant's 
consent,  for  their  trespass  plain- 
tiffs were  not  responsible,  and 
the  defense  was  not  established. 
McKenzie  v.  Hattofk  6 

2.  Defendants,  being  about  to  erect 
a  building  in  the  cxty  of  New  York 
upon  a  lot  adjoining  a  store  leased 
and  occupied  by  plaintiffs,  which 
required  an  excavation  below  the 
foundation  of  plaintiffs'  store,  en- 
tered into  a  contract  with  a  firm 
of  professional  "shorers,"  by 
which  that  firm  agreed  "  to  do  the 
shoring,  sheath-piling  and  bridg- 
ing (as  required  by  law)  that  is 
necessary  to  erect "  the  building 
on  defendant's  lot,  and  to  be  re- 
sponsible for  any  accident  by  im- 
properly doing  the  work.  Said 
firm,  as  plaintiffs*  evidence  tended 
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to  sh«w,  without  their  permission 
and  against  tbdr  protect,  entered 
upon      their      premises,       broke 
through  the  walls,  inserted  needle 
beams,    and    occasioned    serious 
damage  to  their  stock  of  goods. 
It  did  not  appejir  that  defendants 
gave  any   directions  to  the  con- 
tractors, advised  the  entry,  or  had  | 
any   knowledge    of    the    circum-  j 
stances  under  which  the  latter  en- 1 
tered   upon    plaintiffs'    premises,  i 
In  an  action  of  trespass  the  trial 
court  charged  that    if    plaintiffs  i 
gave  no  license  to  the  contractors  ' 
defendants  were  liable  for  the  in- . : 
juiy.     Ildih  error;    that  defend- 1 
ants  had  a  lawful  right  to  make  • 
the    excavation,     and     no    duty ' 
rested  upon  them  to  protect  plain- 1 
tiffs'  building  save  as  imi>osed  by  I 
the  act  of  1855  (Chap.  6,  I^ws  of  i 
1855),  which  requires  lot  owners 
in  said  city  proposing  to  excavate  j 
their  lots  (o  a  depth  of  more  than 
ten  feet  to  protect,  at  their  own  i 
expense,  a  wall  on  adjacent  prem-  j  3. 
ises  at  or  near  the  boundary  line  I 
*'  if  afforded  the  necessary  license  I 
to  enter  on  the  adjoining  land  and  i 
not  otherwise; "  that  the  contract- 1 
ors  were  not  authorized  by  the  j 
contract  to  enter  plaintiffs*  prem- 1 
ises  without  permission,  but  were  j 
simply  employed  to  discharge  the  I 
obligation  imposed  upon  defend- 
ants by  said  act,   which  required 
consent  as  a  i)re-requisite  to  such 
entry.    Ketcham  v.  Kewuum.   305 


TRIAL. 

.  Plaintiffs  obtained  an  attachment 
against  a  corporation,  which  was 
placed  in  the  liands  of  defendant, 
as  sheriff,  who,  by  virtue  thereof,  | 
levied  upon  certain   property  of  j 
the  corporation.     A.  claimed  the  i 
property,    and     pursuant    to    an ! 
agreement  between  him,  a  clerk  of 
one  of  defendant's   deputies  and 
plaintiff's    attorney,    A.    gave    a 
check  as  security"  for  any  judg- 
ment plaintiffs  might  recover,  and 
thereupon   the  property  was  de- 
livered up  to  him,  and  defendant 
drew  the    money  on  the  check. 
A.   commenced  an  action  to  re- 
cover the  same,  claiming  that  the 
property    belonged    to  him    and  ■ 
that  the    check  simply  took  its  ( 
place ;   he   recovered    judgment,  I 


which  was  paid  by  defendant. 
Phiintiffs  were  not  made  parties ; 
they  obtained  judgment  in  the 
attachment  suit,  and  having  failed 
to  collect,  brought  this  action  to 
recover  the  amount  of  the  judg- 
ment. Defendant  claimed,  on  ap- 
peal, that  he  was  not  liable  for 
the  contract  made  by  the  deputy's 
clerk ;  the  authority  was  not 
denied  but  was  Assumed  on  the 
trial.  Held,  that  the  question 
could  not  be  raised  on  appeal. 
Blair  v.  Flaek,  63 

.  Defendant  further  claimed,  on 
appeal,  that  he  was  bailee  of  the 
check  and  its  proceeds,  and  that 
he  should  have  been  permitted  to 
show  on  the  trial  that  the  true 
owner  had  taken  it  from  him  by- 
legal  process.  No  such  defense 
was  set  up  in  the  answer  or 
alluded  to  on  the  trial  Held,  not 
available  on  appeal.  Id. 

Where  a  question  put  to  a  wit- 
ness calls  only  for  proper  testi- 
mony, but  in  the  course  of  the 
answer  the  witness  gives  testi- 
mony that  is  improper,  the  remedy 
of  the  party  is  by  motion  to  strike 
out  the  improper  testimony,  and 
if  he  omits,  upon  the  trial,*  to  in- 
sist upon  his  right  to  have  such 
testimony  excluded,  its  reception 
is  not  a  ground  for  reversal ;  on 
appeal,  an  exception  to  the  ques- 
tion is  not  sufficient.  Hfoime*  v. 
Uuper.  64 

.  In  an  action  by  a  stock  broker  to 
recover  a  balance  alleged  to  be 
due  from  a  customer,  where  an 
unauthorized  sale  was  claimed, 
plaintiff  proved  the  service  of  an 
account  showing  the  sale  as  made 
and  a  promise  of  defendant  to  pay 
the  balance  shown  to  be  due, 
although  declaring  that  he  knew 
plaintiff  had  violated  his  contract 
by  making  the  sale.  The  court 
was  requested,  but  refused,  to 
cliarge  that,  '*  to  make  defendant 
liable  for  a  ratification  of  an  un- 
lawful sale,  it  must  appear  to  the 
satisfaction  of  the  jury  that  he 
knew  his  legal  rights."  Hdd^  no 
error.     QilUtt  v.  Whiting.         71 

.  Defendant,  on  cross-examination 
of  plaintiff,  for  the  purpose  of  dis- 
crediting the  alleged  purchases. 
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sought  to  follow  throuffh  plain- 
tiff's books,  not  only  the  trans- 
actions in  question,  but  his  deal- 
ings with  other  customers.  The 
court  allowed  this,  except  as  to 
the  names  of  the  other  customers. 
Held,  that  the  limitation  was  within 
the  discretion  of  the  court ;  that 
the  discretion  was  reasonably 
exercised;  and  so,  there  was  no 
error.  Id. 

6.  Plaintiff's  complaint  alleged    in  \ 
substance  the  recovery  of  jud*;- 
ment  by  her  against  one  of  the  de-  I 
fendants'  and  the    return    of    an 
execution   unsatisfied;   that  after 
the  cause  of  action  accrued,  stiid 
defendant  trnnsf erred  his  property  j 
which  would  be  subject  to  the  lieu 
of    an    execution    to    his    wife, 
daughter  and  brother,  by  instru- 
ments set  forth;   that  said  trans- 
fers were  made  without  considera- 
tion and   with  intent  to  hinder, 
delay  and    defraud  the  plaintiff.  I 
The' relief  asked  was  the  setting  j 
aside  of  the  transfers  and  the  ap-  ' 
plication  of  the  property  to  the 
payment  of  plaintiff's  judgment.  | 
At  the  opening  of  the  case  on  trial,  i 
upon     defendants'     motion,     the 
court  dismissed  the  complaint  on 
the  ground  that  it  did   not  state 
sufficient    facts    to   constitute    a ; 
cause  of  action,     lldd,  error;  that ' 
it  was  sufficiently  favorable  to  de- ' 
fendants  to  consider  the  question  \ 
as  if  presented  by  general  demur- ' 
rer  to  the  com]>laint,  and  so  con-  ' 
sidered  the  complaint  set    forth  , 
facts    sufficient    to    constitute    a  i 
cause  of  action.     Kain  v.  lAirkin.  I 

144 

7.  In  an  action  for  the  conversion 
of  certain  machinery-  which  had 
been  used  by  plaint fff  for  several 
years  before  the  alleged   conver-  ' 
sion,    plaintiff   was    permittiMl  to ; 
prove,    under  objection  and    ex-  ' 
ceptiim,  wliat  the  machinery  (!Ost 
when  new.     Counsel  for  defend- 
ants reci nested  the  court  to  charge 
that  the  purchase   price  was  not 
the  true  rule  of  danuigcs  or  the 
value  of  the  property;  to  this  the 
court  assented,  adding  **it  is  only 
some  evidence  as  to  its  value  as  a 
new  and  perfect  machine."     No 
motion  was  made  for  a  nonsuit,  or  j 
exception    taken    presenting   the  ( 
question  that  there  was  no  suffi-  j 


cient  evidence  of  value  to  sustain 
a  verdict.  Held,  that  the  (question 
could  not  be  raised  upon  appeal. 
Haitccr  v.  Bell.  140 

8.  In  an  action  instituted  in  1889  to 
restrain  the  operation  of  an  ele- 
vated railroad  upon  a  street  in  the 
city  of  New  York  in  front  of 
plaintiff's  premises,  and  to  recover 
damages,  the  complaint  alleged 
that  prior  to  March,  1887,  plaintiff 
owntMl  an  undivided  third  of  the 
premises  as  a  tenant  in  common, 
and  that  she  then  acquired  by 
l)urchase  the  interests  of  her  co- 
tenants,  who  also  a.ssigned  to  her 
their  rights  of  action  and  claims 
for  damages.  Plaintiff  claimed 
for  damages  sustained  prior  to 
March,  1887,  as  well  as  since.  On 
the  trial  defendants  moved  that 
the  action  be  severed  and  that  the 
claim  for  damages  acquired  by 
assignment  be  sent  to  a  jury;  this 
was  denied.  Held,  no  error  ;  that 
if  the  court  decided  that  the  claim 
for  equitable  relief  was  well 
founded,  it  was  within  its  dis- 
cretion to  assess  all  the  damasres 
sustained  to  which  plaintiff  was 
entitUnl,  whether  belonging  to 
her  as  owner  or  acquired  by  as- 
signment, and  that  defendants  had 
no  absolute  right  to  have  them 
detertuined  by  a  jury.  Hunter  v. 
MaiihaWtu  11  Co.  281 

9.  Under  a  general  denial  in  an  ac- 
tion on  contract,  defendant  may 
controvert  by  evidence  anything 
which  plaintiff  is  bound  to  prove 
in  the  first  instance  to  make  out 
his  cause  of  action,  and  anything 
he  is  permitted  to  prove  for  that 
purpose.     Milbank  v.  Jonea.     340 

10.  When  in  such  an  action  plaintiff 
is  permitted  to  i)rove  a  cause  of 
action  other  than  that  set  forth  in 
the  complaint,  defendant  is  enti- 
tled to  the  benefit  of  any  defense 
he  may  have  to  the  cause  of  ac- 
tion established.  The  i»leadings 
will  be  regarded  as  amended  so  as 
to  conform  to  plaintiff's  proof  on 
the  one  hand  and  to  cover  any 
proof  defendant  mav  offer  which 
answers  or  defeats  the  case  made 
against  him;  and  so,  defendant  is 
entitled  to  show  that  the  cause  of 
action  was  satisfied,  extended  or 
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modilied  in  such  a  manner  as  to  I 
defeat  any  right  of  action  upon  it.  ' 

11.  Plaintiffs  complaint  alleged  in 
substance  the  receipt  by  defend-  ^ 
ant  of  $o,U00  to  be  held  in  trust  i 
for  plaintiff,  the  trust  to  be  termi- 1 
nated  at  the  ele<!tion  of  the  latter  I 
on  or  after  a  dav  s|)ecifled;  that 
after  that  day  plafntiff  notified  de-  ■ 
fendant  of  his  election  to  termi- 
nate the  trust  and  demanded  the  | 
money,  which  defendant  refused  ; 
to  pay.     The  answer  was  a  gen-  j 
era!     denial.      Upon     the     trial 
plaintiff  was  permitted  to  prove  ! 
an     agreement     by    which     de- 
fendant acknowledgwl  receipt  of 
the  sum  specitied,  which  he  agreed 
to  return  to  plaintiff  in  case  a  cer-  ■ 
tain    resolution  of    the    common  , 
council  of  New  York  city  should  ; 
not  pass  and  take  effect  before  n 
day  specifitMl.     Defendant  offered  i 
to  prove  that  plaintiff,  subsecjuent  ^ 
to  the  making  of  the  agreement, 
extended  the  time  for  the  passage 
of   the   resolution;    that    it    was 
passed  and  went  into  effect  on  the 
day  specitied;  that  defendant  de- 
livered to  plaintiff  a  cei  titled  copy 
thereof,   and   that   the    latter  ac- 
cepted it  as   i)erformance.     This 
was    objected    to   and  excluded. 
Ikldy  error.  Id. 

12.  Where,  on  trial  at  Circuit,  a  ver- 
dict is  directed  by  the  court,  and 
exceptions  are  orclered  to  be  heard  1 
in    the    first    instance  at  General  ; 
Term,  an  appeal  from  the  judg-  I 
ment  brings  up  nothing  for  re-  i 
view^  except  (|uestions   i)resented  ' 
by  the  excei)tion8,  and  so,  where 
the  direction  of  the  verdict  is  not  j 
excepte<i  to.  the  question  as  to  its  i 
propriet}'  may  not  be  considered 
on  the  ai)]>eal.     Curtis  v.    W.   ct 

W.  Mfg.  Co.  511 

13.  In  an  action  by  such  a  broker  to  ! 
recover  commissions,  the  evidence  ; 
presented   on   behalf  of   i)laintiff  j 
was  to  the  effect  that  he  went  to 
defendants  with  L.,  who  was  en- 
gaged in  forming  a  syndicate  to  , 
purchase  the  land;  that'  L.  offered, 
on    behalf    of    the   syndicate,    to  | 
purchase    at     defendants'    price,  ; 
giving  names  of  those  he  claimed  | 
to  be  the   proposed  purchasers,  a 
portion  of  whom  Imd  consented  to  ' 


join  the  syndicate,  but  before  the 
syndicate* was  fully  formed,  or  the 
.proportion  to  be  paid  by  each 
fixed,  defendants  sold  the  Land  to 
other  parties.  Held,  that  plaintiff 
failed  to  show  performance  of  his 
contract,  and  that  a  refusal  to 
nonsuit  was  error.  Gerding  v. 
Haskitt,  514 

14.  It  is  not  error  for  a  trial. court  to 
refuse  to  charge  the  jury  as  to  the 
effect  upon  ceitain  evidence  if  cer- 
tain other  evidence  is  believed  by 
them,  and  to  relegate  the  whole 
matter  to  the  jury.  Cro^  v. 
Prent.,  etc.,  D.  d'  U.  C.  Co,       589 

15.  So  alst)  a  refusal  to  charge  that 
the  intent  of  one  of  the  {mrties  to 
a  transaction  determiiv[^8  its  le^l 
effect,  and  a  charge  that  the  m- 
tention  with  which  a  thing  is  done 
does  not  always  control  its  legal 
effect  were  proper.  Id. 

t^e  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Where  the  loss  of  a  testamentary 
trust  fund  is  caused  by  the  waste 
or  misconduct  of  the  executor  and 
trustee,  no  claim  for  contribution 
arises  against  the  residuary 
legatees.     MilU  v.  Smith.  250 

2.  It  seemA,  such  legatees  arc  liable 
to  refund  in  case  they  liave  been 
paid  from  the  estate  without  a 
decree  authorizing  the  payment, 
and  in  consequence  there  is  a  de- 
ficiency of  assets  to  discharge  prior 
claims*  or  to  pay  other  legatees, 
but  in  the  absence  of  collusion  or 
fmud  on  their  ])art.  they  take  the 
payment  without  other  risk.      Id. 

3.  By  the  will  of  M.  a  sum  was 
given  to  his  executors  to  be  held 
in  trust  for  tlie  benefit  of  T.  dur- 
ing life,  the  trust  fund  to  be  in- 
vested in  bonds  and  mortgages, 
and  uptm  his  death  to  be  dis- 
tributed among  his  children.  In 
an  action  by  the  .sole  surviving 
child  of  T. ,  brought  after  his  death, 
to  compel  the  residuary  legatees 
to  account,  and  to  pay  the  amount 
of  the  trust  fund,  it  appeared  tliat 
there  had  been  a  final  awounting 
by  the  executors,  and  at  that  time 
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the  amount  of  the  tnist  fund  was 
in  their  hands  in  bonds  and  mort- 
gages, which  were  held  by  them 
as  the  trust  fund,  and  no  part 
thereof  was  ever  paid  to  the  resid- 
uary legatees.  Neither  T.  nor 
plaintiff  were  cited  to  appear  upon 
the  accounting.  By  the  suito- 
gate's  decree  thereon,  the  execu- 
tors were  credited  with  the  amount 
of  the  trust  fund.  IleM,  that  in 
the  absence  of  proof  of  any  fraudu- 
lent conversion  or  combination  on 
the  part  of  the  residuary  legatees 
whereby  the  trust  fund  was  af- 
fected or  divested,  no  claim  was 
established  against  them;  that  the 
trust  fund  having  been  invested 
and  set  apart  as  prescribed  by  the 
will,  and  the  trust  being  in'  that 
condition  at  the  time  of  the  decree, 
the  irregularity  in  not  citing  plain 
tiff  and  T.  did"^  not  render  the  dis- 
tribution of  the  residuary  estate 
invalid;  that  plaintiff's  interest 
was  simply  in  the  trust  fund,  and 
lie  had  no'coucern  in  the  distribu- 
tion of  the  residue;  that  for  any 
breach  of  duty  upon  the  part  of 
the  execiU.ors  and  trustees  his  rem- 
(Kiy  was  against  them,  not  against 
the  distributees.  Id. 

A.  In  the  plaintiff's  chain  of  title, 
proved  in  an  action  to  remove  a 
cloud  on  title,  was  a  deed  to  three 
persons,  who  were  described  as 
trustees  of  a  land  association.  It 
did  not  appear  that  the  association 
was  incorporated,  or  capable  as 
such  of  taking  a  legal  title.  Heid, 
it  was  to  be  assumed  that  the  asso- 
ciation was  a  partnership  of  indi- 
viduals, of  which  the  grantees 
were  members,  holding  the  legal 
title  for  the  benefit  of  "themselves 
and  others,  and  so  they  were  not 
mere  trustees,  holding  simply  a 
nominal  title,  and  the  provisions 
of  the  Revised  Statutes  (1  R.  S. 
728,  ^ii  49-58),  taking  away  such 
a  title  and  vesting  it  in  the  bene- 
ficiary, did  not  apply;  and,  there- 
fore, whether  the  deed  was  to  be 
regarded  as  one  to  the  grantees 
named  individually,  or  as  a  con- 
veyance for  their  benefit  and  that 
of  others,  they  had  authoritv  to 
sell  and  convey  a  good  title.  Kinfi 
V.  Toirnttlietul,  808 

T).  While  upon  the  death  of  one  of 
two  co-partners,  the  successor  has  | 


the  legal  title  to  the  firm  assets,  he 
does  not  become  the  full  and  abso- 
lute owner  thereof,  but  holds  them 
charged  with  a  duty  to  pay  the 
firm  debts  and  to  dispose  of  the 
residue  for  the  benefit  of  Inmself 
and  the  estate  of  the  deceased 
partner,  and  when,  instead  of 
gathering  the  assets,  i)aying  the 
debts,  winding  up  the  business 
and  distributing  the  suq^lus,  he 
misappropriates  them  and  converts 
them  to  the  use  of  himself  and 
others,  he  is  so  far  guilty  of  a* 
breach  of  trust  that  a  court  of 
eqiutv  mav  give  appropriate 
relief!     Rum'n  v.  McCnll.  437 

.  Where  the  surviving  partner  has 
thus  misappropriated  the  assets 
and  an  equitable  action  has  been 
brought  against  him  by  the  per- 
sonal representatives  of*  the  estate 
of  the  deceased  partner,  and  a 
judgment  obtained  therein  for  an 
accoimting  and  payment  of  the 
amount  found  due  the  estate,  this, 
imless  the  amount  so  found  due  is 
paid,  is  not  a  bar  to  an  action 
against  othei-s  who,  by  intermed- 
dling with  the  assets  and  sharing 
in  the  misappropriation,  have 
rendered  thems<lves  liable  there- 
for as  trustees  de  sou  tort.  Until 
satisfaction  of  I  he  judgment  it 
gives  the  surviving  partner  no 
greater  rights  over  the  assets  than 
he  Imd  before  its  rendition.        Id. 


UNITED  STATES. 

.  The  United  States  is  to  be  re- 
garded as  a  body  j^olitic  and  cor- 
porate, and  so  far  as  this  state  is 
concerned,  it  is  a  foreign,  not  a 
domestic,  corporation.  (Code  CMv. 
Pro.  ^  8843,  sub.  18.)  In  re  Her- 
ri am.  479 

.  Under  the  provision  of  the  Col- 
lateral Inheritance  Act  of  1892 
($^  1,  chap.  899,  Laws  of  1892), 
which  imposes  a  tax  upon  the 
transfer.  '*  by  will  or  intestate 
law,"  of  any  property  of  the  value 
of  $5(K).  "to  persons  or  corpora- 
tions not  exempt  by  law  from 
taxation,"  a  bequest  to  the  United 
States  is  subject  to  the  tax  so  im- 
posed. Id, 

See  Acts  of  Congress. 
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USAGE. 
See  Custom. 

VENDOR  AND  PURCHASER. 

1.  A  sale  of  land  on  execution, 
is&ucd  upon  a  void  judgment 
against  the  owner,  in  no  way 
affects  his  title,  and  a  subsequent 
conveyance  by  him  is  just  as 
effectual  as  if  the  judgment  had 
never  in  form  been  entered.  Mc- 
Orackeu  v.  Fkituigan.  174 

2.  So  also  notice  to  the  purchaser, 
when  he  took  the  conveyance, 
that  another  dninuHl  title  under 
the  sale  does  not  operate  as  an 
estoppel  against  the  former.     Id. 

WAIVER. 

A  grantor  of  land  does  not  waive  his 
equitable  lien  for  unpaid  purchase 
money  by  taking  the  promissory 
note  of  the  grantee  therefor, 
although  in  taking  it  he  relies 
upon  the  solvency  and  iinancial 
ability  of  the  grantee  to  pay  the 
note,  and  does  not  have  in  con- 
t-emplation  the  enforcement  of  the 
lien.     Maroney  v.  lioyle.  462 

When  action  of  agent  of  iu- 

Buranee  company  doen  not  constitute 
waiter  of  condition  of  fyolicy. 

See  Moore  v.  //.  F,  Ins,  Co.        219 


WASTE. 

WTiere  the  loss  of  a  testamentary 
trust  fund  is  caused  by  the  waste 
or  misconduct  of  the  executor  and 
trustee,  no  claim  for  contribution 
arises  against  the  residuary  lega- 
tees.    Mills  v.  Smith.  2o6 


WATERCOURSES. 

Defendants,  under  and  pursuant  to 
a  contract  with  the  city  of  Brook- 
lyn, laid  a  conduit  on  lands  be- 
longing to  the  city.  The  conduit 
line  crosSe<i  a  stream  which  sup- 
plied a  pond  on  plaintiff's  prem- 
ises that  furnished  water  power 
for  his  mill.  In  building  the  con- 
duit across  the  stream  the  water 


was  temporarily  diverted.  After 
the  work  was  completed  and  the 
bed  of  the  stream  restored  to  its 
original  state,  the  water  passed  by 
underground  drainage  through 
the  earth  into  the  channel  or 
trench  du^' for  the  conduit,  and 
so  plaiutin's  pond  was  substan- 
tially drained  and  his  water 
power  destroyed.  In  an  action  to 
recover  damages,  held,  tliat  de- 
fendants were  liable  for  damages 
sustained  by  plaintiff  caascd  by 
the  interruption  of  the  flow  of  the 
stream  during  the  time  they  were 
engaged  in  constructing  the  con- 
duit across  it  ;  but  were  not  liable 
for  the  subsequent  injury  caused 
b3'  the  conduit ;  that  for  'this  the 
city,  the  owner  of  the  land,  that 
directed  the  construction  of  the 
conduit,  was  alone  liable.  Covert 
v.  Cranford,  521 


WILLS. 

1.  The  will  of  B.  gave  his  residuary 
estate  to  his  executors  in  trust 
to  divide  the  net  income  equally 
between  a  daughter-in-law  and 
two  cousins  of  the  testator,  "  the 
survivor  or  survivors  of  them  dur- 
ing their  natural  lives."  In  case 
the  cousins  died  before  the  daugh- 
ter-in-law ' '  the  corj/us  of  said  trust 
esUite"  was  given  to  the  latter  ;  if 
she  died  before  the  cousins  it  was 
given  to  the  person  or  persons  she 
should  designate  by  will.  In  an 
action  for  the  construction  of  the 
will,  //vW,  that  these  provisions  did 
not  violate  the  statute  against 
perpetuities,  and  were  valid,  as  iu 
no  event  could  the  estate  be  tied 
up  longer  than  during  the  hves  of 

•  the  two  cousins.  Bird  v.  Pick' 
ford.  IS 

2.  The  will  of  S.  gave  the  use  and 
income  of  liis  real  estate,  one-half 
to  P.,  the  other  half  to  I.,  during 
life,  but  in  either  wise  not  to  ex- 
ceed twenty  yeai-s  from  the  testa- 
tor's death.  In  case  I.  died  before 
the  expiration  of  the  twenty  years 
the  "  use  and  income  "  of  hishalf, 
was  given  "  to  the  eldest  male  is- 
sue *  *  ♦  then  sur\iving"  of 
T.  and  A.  In  case  I.  survived  the 
twenty  years  the  whole  of  the  real 
estate' w'as  given  ti;  him  on  condi- 
tion that  he  pay  certain  legacies ; 
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If  he  died  before  the  expiration  of 
the  twenty  years  the  real  estate 
was  devised  to  "  the  eldest,  male 
issue  "  of  T.  and  A.  upon  the  same 
condition  and  subject  to  the  inter- 
est given  to  P.  His  residuary  es- 
tiite  tlie  testator  gave  to  his  execu- 
tors upon  certain  trusts  and  upon 
the  expiration  thereof  tp  beneficia- 
ries named.  P.  died  three  years 
after  the  testator.  I.  died  there- 
after and  within  the  twenty  years; 
at  his  death  T.  and  A.  had  no  issue 
living,  but  thereafter  a  son  was 
born  to  them.  In  an  action  for  the 
construction  of  the  will,  held,  that 
as  T.  and  A.  had  no  male  issue 
living  at  the  time  of  death  of  I., 
the  devise  to  their  "eldest  male 
issue  "  lapsed,  and  the  real  estnte 
went,  not  to  the  heirs  of  the  testa- 
tor, but  into  the  residuary  estate 
and  passed  under  the  residuary 
clause.     Smith  v.  Smith.  29 

3.  C,  a  widow,  died  leaving  a  son 
ten  years  of  age  her  sole  heir  and 
next  of  kin.  Her  will,  after  some 
trifling  bequests,  contained  this 
clause:  "I  will  and  bequeath  to 
John  E.  Lee  all  debts,  dues  and 
demands  of  name,  nature  and  kind 
soever  I  hold  against  him  and  his 
wife,  my  trunk  and  any  keepsakes 
he  may  wish."  The  residue  of  her 
estate  she  gave  to  her  son.  to  be  in- 
vested by  a  guardian  provided  for, 
and  the  interest  used  for  the  edu- 
cation and  sui)port  of  her  son. 
Mrs.  Lee  owed  to  the  testatrix  $53 
upon  a  chattel  mortgage  on  **  sa- 
loon furniture,"  and  $ltO  on  what 
was  called  a  chattel  lien  exe(!Uted 
by  he^*  on  certain  horses  in  her  pos- 
session and  used  by  her  husband 
as  her  agent.  The  testatrix  also 
owned  a  bond  and  mortgage  of 
$1,262  executed  by  Mrs.  Lee  on 
the  purchase  by  hVr  of  the  land 
mortgaged  ;  her  husband  joined  in 
the  bond.  This  land  Mi-s.  Ll  e  had 
sold  previous  to  the  execution  of 
the  will,  conveying  the  same  by 
waiTauty  deed  clear  of  incum- 
brance. Tlie  purchaser,  however, 
retained  the  amount  of  the  bond 
and  mortgage  and  paid  only  the 
balance  of  the  purchase  money. 
This  was  known  to  the  testatrix 
when  she  executed  the  will.  The 
estate  of  the  testatrix  netted  for 
distribution  less  than  $6,000. 
After  her  death,  by  direction  of 


Lee,  who  was  the  executor  of  the 
will,  the  purchaser  of  said  land 
handed  to  Mrs.  Lee  the  imrt  of  the 
purchase  money  so  retained,  who 
at  the  same  time  pfiid  it  over  to 
the  executor  and  received  a  dis- 
charge of  the  mortgage.  Held, 
that  the  bequest  to  l^ee  did  not 
include  said  bond  and  mortgage. 
In  re  I^e.  58 

.  The  attestation  clause  is  some 
proof  of  the  due  execution  of  a 
will,  and  where,  in  addition  to  it, 
there  is  evidence  that  said  clause 
was  read  aloud  in  the  hearing  of 
the  testator  and  witnesses,  with  at 
letist  the  silent  assent  of  all  con- 
cerned to  its  statement  of  facts, 
this  is  sufficient  to  establish  the 
facts  recited.     In  re  Nelson.      loJJ 

.  A  request  to  sign  as  a  witness, 
made  by  the  person  superintend- 
ing the  execution  of  a  will,  in  the 
hearing  of  the  testator,  and  with 
his  silent  permission  and  approval, 
is  sufficient.  Id. 

.  The  attestation  clati.se  to  a  will 
contained  the  usual  statement  that 
the  person  who  executed  the  in- 
strument had  signed,  published 
and  declared  it  to  be  his  last  will 
and  testament;  it  omitted  to  recite 
that  the  witnesses  were  re(iuested 
by  the  testator  to  sign  thq  will  as 
such.  In  proceedings  to  revoke 
probate  of  the  will,  K..  the  only 
surviving  witness,  denied  that*  the 
decedent  made  such  a  request. 
K.  had  been  a  servant  of  the  de- 
ceased for  many  years,  and  was 
disappointed  at  not  finding  in  the 
will  .some  legacy  for  himself ;  he 
admitteii  that  B.  ,*  the  other  witness, 
in  the  presence  of  the  testator,  re- 
queste<l  him  to  sign  the  will,  but 
denied  that  the  (lecedent  in  any 
manner  assented,  except  by 
silence,  and  stated  that  he  was 
apparently  inattentive.  Declara- 
tions of  the  witness  were  proved 
to  the  effect  that  when  he  came 
into  the  room  the  dec(xient  siud  he 
wanted  him  to  witness  his  will. 
The  testator  was  a  lawyer  of  emi- 
nence and  ability,  who* well  knew 
the  requirenK'nts  for  its  due  execu- 
tion, as  did  also  B.,  who  was  also 
a  lawyer,  the  partner  of  the  dece- 
dent. B.  drew  the  will  and  super- 
intt?ndod  its  execution.     K.    was 
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sent  for  with  a  view  of  his  becom- 
ing a  subscribing^  w^itness,  either 
by  the  testator  or  with  his  assent. 
B.  read  the  attestation  clause 
aloud,  in  the  presence  of  decedent 
and  K.  The  will  was  signed  by 
the  testator,  and  both  witnesses 
signed  the  attestation  clause;  K. 
testified  that  B.  then  put  the  will 
in  an  envelope  and  took  it  away, 
at  the  request  of  the  testator,  who 
thereafter  recognized  it  as  an  ex- 
isting, executed  and  completed 
instrument.  B.  died  moi^e  than 
twelve  years  thereafter,  and  there- 
upon the  will  in  its  envelope  was 
delivered  to  the  testator,  who 
opened  the  package,  examined  the 
instrument  and  receipted  for  it  as 
his  will.  lleM,  the  evidence  was 
sufficient  to  justify  a  finding  that 
the  will  was  duly  executed.       Id. 

7.  The  provision  of  the  Code  of 
Civil  Procedure  (§  2622)  requiring 
a  surrogate,  before  admitting  a 
will  to  probate,  to  "inquire  par- 
ticularly into  all  the  facts  and  cir- 
cumstances," and  that  he  "must 
be  satisfied  of  the  genuineness  of 
the  will  and  the  validity  of  its 
execution,"  applies  equally  to 
wills  of  real  and  of  personal  prop- 
erty, and  the  same  proof  is  re- 
quired as  to  each  upon  the  ques- 
tions stated.     In   re   BartJiolick. 

166 

8.  When,  upon  presentation  for  pro- 
bate of  an  instrument  purporting 
to  be  a  will  of  real  and  personiu 
property,  the  question  as  to  its 
genuineness  and  the  validity  of 
Its  execution  is  properly  presented 
bjr  a  person  having  the  right  to 
raise  it  in  some  capacity,  it  is  the 
right  and  duty  of  the  suiTogate  to 
wholly  refuse  probate  if  he  be- 
comes satisfied  and  finds  that  the 
testator  had  not  mental  capacity 
to  make  a  will,  or  that  the  instru- 
ment offered  for  probate  was  ob- 
tained by  fniud  and  undue  influ- 
ence; he  is  not  required  to  admit 
it  as  a  will  of  personal  property, 
although  the  only  person  contest- 
ing the  probate  is  interested  solely 
as  heir  at  law,  and  is  not  one  of 
the  next  of  kin.  Id. 

9.  Where  the  attestation  clause  to  a 
will  is  full  and  complete,  reciting 
all  the  facts  necessary  to  a  due 


publication  under  the  statute,  it  is 
competent  for  the  court  to  find 
that  there  has  been  a  due  publica- 
tion, although  but  one  of  the  sub- 
scribing witnesses  testifies  to  the 
essential  facts,  and  the  other  de- 
nies them.     Irt,  re  Bermee,         889 

10.  In  proceedings  for  the  probate 
of  a  will  which  is  contested  on  the 
ground  that  there  was  no  due  pub- 
lication of  the  will,  a  beneficiary 
under  it  is  incompetent  to  testify 
to  any  conversation  or  transaction 
in  his  presence  at  the  time  of  its 
execution  and  publication.  What 
occurred  at  that  time  is  a  transac- 
tion between  the  testator  and  the 
witness  within  the  meaning  of  the 
Code  of  Civil  Procedure  (§  829), 
although  the  witness  took  no 
actual  part  in  the  conversation, 
and  it  was  wholly  between  the  tes- 
tator and  the  attesting  witnesses. 

Id, 

11.  In  determining  as  to  the  va- 
lidity of  a  foreign  will,  disposing 
of  personalty,  it  is  immaterial 
whether  the  testator  was  a  citizen 
of  the  country  where  thfe  will  was 
executed  or  of  this  state;  if  the 
former  was  his  domicile  at  the 
time  of  his  death  its  laws  will 
control.    Dayninert  v.  Osbom.   564 

12.  The  courts  of  this  state  may  not 
annul  a  disposition  of  personal 
property  in  a  foreign  will,  valid 
by  the  law  of  the  testator's  domi- 
cile, and  distribute  the  property 
to  claimants  here,  contrary  to  the 
terms  of  such  disposition.         Id, 

18.  It  seems,  when  our  courts  cannot 
cive  effect  to  such  a  testamentary 
disposition  without  violating  our 
laws  or  public  policy,  the  prop- 
erty should  be  remitted  to  the  jur- 
isdiction of  the  domicile.  Id, 


WITNESS. 

In  proceedings  for  the  probate  of  a 
will  which  is  contested  on  the 
ground  that  there  was  no  due 
publication  of  the  will,  a  bene- 
ficiary under  it  is  incompetent  to 
testify  to  any  conversation  or 
transaction  in  his  presence  at  the 
time  of  its  execution  and  publica- 
tion.    What  occurred  at  that  time 
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is  a  transaction  between  the  testa- 
tor and  the  witness  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (§  829)  although  the  witness 
took  no  actual  part  in  the  conver- 
sation, and  it  was  wholly  between 
the  testator  and  the  attesting  wit- 
In  re  Bernsee,  389 


YONKERS  (CITY  OF). 

.  In  1848  plaintiff  convened  cer- 
tain lands  to  the  town  of  Yonkers, 
whose  rights  have  since  become 
vested  in  defendant,  the  city  of 
Yonkers.  The  deed  contained  a 
condition  that  the  land  con- 
veyed should  forever  remain  pub- 
lic and  open  as  a  public  highway, 
and  that  no  house,  or  other  erec- 
tion, save  a  public  monument, 
should  ever  be  built,  erected  or 
permitted  thereon.  In  1857  the 
line  of  the  land  was  located  bv 
competent  engineers,  and  defena- 
ant  H.,  who  owned  adjoining 
lands,  erected  a  building  coming 
up  to  said  line ;  this  was  recog- 
nized as  the  true  line  by  the  city. 
H.  also  constructed  an  area  under 
the  surface  of  the  ground  in  front 
of  said  building,  about  four  feet 
wide,  with  a  stairway  leading 
down  from  the  street ;  over  this 
area  is  a  sidewalk  with  gratings 
and  a  door  to  the  stairway,  which, 
when  closed,  constitute  no  ob- 
struction. In  an  action  of  eject- 
ment to  recover  possession  of  the 
land  conveved,  based  on  the 
ground  of  forfeiture  of  title  be- 
cause of  alleged  breach  of  said 
condition,  it  was  found,  upon  con- 
flicting evidence,  that  the  build- 


ing, which  was  sixty-three  feet  in 
length,  encroached  at  one  end  six- 
teen inches,  and  at  the  other,  twa 
inches  upon  the  land  conveyed. 
Plaintiff  saw  the  building  erected, 
and  for  more  than  twenty  years 
made  no  claim  of  a  breach  of  said 
condition.  Held,  that,  under  the 
circumstances  shown,  it  did  not 
appear  that  t^he  city  had  done,  or 
knowingly  permitted  anything 
which  amounted  to  a  breach  of 
the  condition  within  any  fair  and 
reasonable  construction  of  the  con- 
dition, or  the  intention  of  the 
parties  to  the  deed  when  it  was 
executed  ;  also,  that  no  permission 
to  erect  the  buildine,  such  as  was 
contemplated  by  the  parties  to 
the  contract,  was  shown.  Bose  v. 
Hawley,  366 

2.  In  a  former  action  brought  by 
plaintiff  to  recover  the  land 
granted,  a  judgment  was  rendered 
m  his  favor;  this  was  reversed  by 
the  General  Term,  and  a  new  trial 

f ranted  on  the  law  and  facts, 
'he  order  of  the  General  Term 
was  affirmed  on  appeal  to  this 
court,  and  judgment  absolute 
ordered  against  plaintiff  upon  his 
stipulation  on  the  ground,  among 
others,  that  no  notice  had  been 
given  to  the  city  of  the  erection 
claimed  as  a  breach  of  the  con- 
dition. Held,  that  the  former 
judgment  was  not  a  bar.  Id, 

3.  As  to  whether  plaintiff  is  bound 
absolutely  by  the  former  judg- 
ment because  of  this  stipulation, 
even  in  a  new  action,  brought, 
upon  new  or  additional  facts  sub- 
sequently occurring,  quare.      Id 
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